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■his  editUm  of  the  Penal  Code  oontahis  ftU  the  unend- 
ats  made  thereto  ap  to  the  termination  of  the  regnlar 
lion  of  the  Legislatnie  of  1881.  The  date  of  approval 
each  amendment  is  given  at  the  end  of  the  section 
ended,  the  word  "approved"  indicating  that  the 
endaUny  act  took  effect  at  the  Btatntory  time,  sixty 
rs  after  passage,  while  the  words  "in  effect"  indicate 
,t  the  act  took  effect  '*  from  and  after  its  passage." 
Lll  the  decisions  of  the  Supreme  Court  of  this  State,  as 
U  as  nnmerons  decisions  of  foreign  courts  of  last  re- 
t,  bearing  upon  the  subjects  treated,  have  been  added 
notes  to  the  text,  given  in  as  terse  a  form  as  possible, 
ring  regard  to  the  point  decided  and  its  application. 
imeroos  cross-references  will  be  found  throughout  the 
Imne,  to  facilitate  the  comparison  of  cognate  sections, 
d  render  the  necessity  of  an  appeal  to  the  index  less 
iqiient. 

rhe  general  statutes  relating  to  subjects  embraced  in 
» Penal  Code  are  given  in  the  appendix,  and  those  parts 
the  Code  of  Procedure  relating  to  juries  and  evidence, 
prapared  bj  Hr.  Newmark,  are  bound  in  for  conven- 
loe  of  reference.  The  whole  is  submitted  to  the  prof  e8> 
m,  with  a  view  to  aid  practitioners  in  this  interesting 
nehof  thelaw. 
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CONSTITUTIONAL  PROVISIONS. 


Art  I,  §  1.    All  men  are  by  nature  free  and  indepencl« 

enty  and  have  certain  inalienable  rights,  among  whicb 

are  those  of  enjoying  and  defending  life  and  liberty; 

acqniring,  possessing,  and  protecting  property;  and  par 

loing  and  obtaining  safety  and  happiness. 

Inalienable  rights.— LefrlslatlTe  power  cannot  reach  them  except 
on  conTiction  of  crime— tt  Neb.  87:  and  no  person  can  be  deprived  of 
his  liberty  without  intervention  of  a  lury— iStockt.  Ch.  181 ;  but  every 
person  may  be  restricted  from  czercl8in$r  his  rights  in  a  manner  so  at 
to  interfere  with  the  rights  of  others--88  CaL  704. 

Art.  I,  §  4.  *  *  *  Ko  person  shall  be  rendered  in- 
competent to  be  a  witness  or  juror  on  account  of  his  opin- 
ions on  matters  of  religious  belief. 

Testimony  maybe  received  withont  respect  to  rellgloos  hellet  of 
witness— 17  Cal.  612.  The  rale  applied  to  dying  declarations  of  de- 
eeased-^lCaLWO;  431d.M. 

Art  I,  §  5.  The  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended,  unless  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  its  suspension. 

See  Const.  U.  S.  art.  i,  S  9i  sabd.  2. 

Art  I,  §  6.  All  persons  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  offenses  where  the  proof  is  evi- 
dent or  the  presumption  great.  Excessive  bail  shall  not 
be  required,  nor  excessive  fines  imposed;  nor  shall  cruel 
or  unusual  punishments  be  inflicted.  Witnesses  shall  not 
be  unreasonably  detained,  nor  confined  in  any  room 
where  criminals  are  actually  imprisoned. 

Bail— right  to.— A  prisoner  may  be  admitted  to  boll  after  indictment 
foond— 19AJa.fi61;  charge  and  Indictment  dlstlngulshed->44  Cal. 557: 
"proof"  and  ''presumption"  apply  to  the  guilt,  not  to  the  grade  of 
Bie  offense— 2  Pittsb.  Bep.  362.  The  right  Is  secured  to  those  only  who 
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bare  not  bem  eonrlcted— 41  Gal.  29;  Ex  parte  Wstklns,  7  Peten, 
as  where  jury  fail  to  agree,  and  are  dlscbarsed'-^l  CaL  220;  fi9 
698}  nor  does  it  apply  to  capital  cases  in  wblch  bail  may  be  mat 
matter  of  discretion,  or  mayl)e  forbidden-19  Cal.  689;  19  Ala.  661 
Id.  69:  84  id.  270;  9  Ark.  222;  as  where  the  evidence  would  not  sns 
a  verdict  of  murder  ta  the  first  degree-*^  Ala.  270;  i  Ashm.  227 
Ohio.  139. 

Bail  after  conyiction.^Fending  appeal,  admission  to  baO  is  In 
cretlonof  court-48CaI.3;  id.  553;  41  id.  80;  a  discretion  measurc< 
legal  roles,  and  by  reference  to  anaiocies  of  the  law^-48  Cal.  5;  4i 
680.  Statutes,  making  bail  a  matter  of  discretion,  are  constitutloo 
41  Cal.  29.  The  discretion  will  be  exercised  whenever  substantial 
tice  may  be  promoted— 44  CaL  555. 

Who  may  release  on  balL-^To  procure  release  on  ball,  the  pris( 
must  go  before  the  magistrate  who  issued  the  warrant,  or  some  du 
trate  in  the  same  county— 54  CaL  102;  and  after  conviction,  the  jv 
of  the  court  in  which  the  trial  was  Iiad— 48  CaL  553:  49  id.  680: 
then,  only  imder  extraordinary  circtun8tances-48  Cal.  68;  54  id 
On  an  application  by  habeas  eorpu$,  the  defendant  must  state  f^t 
sustain  the  exercise  of  an  intelligent  discretion— 41  CaL  80.  A  r^ 
on  ball  is  not  imprisonment— 41  CaL  210. 

Excessire  bail,  rodnction  of.— In  flxinar  amount,  the  pur] 
should  be  to  cause  the  appearance  of  accused— 54  Cal.  75;  and  on 
application  for  reduction,  the  guilt  of  accused  wUl  be  presumed 
Cal.  75;  44  id.  555.  The  court  or  judge  is  not  authorized  to  Interf 
unless  the  ball  is  excessive,  and  greatly  disproportionate  to  the  ofl( 
—44  Cal.  555;  54  Cal.  75.  Fifteen  thousand  dollars  not  excessive  foi 
sault  to  murder— 44  Cal.  555;  nor  one  hundred  and  twelve  thou£ 
dollars  for  ten  distinct  f el<Hiie8— 53  CaL  410. 

Art.  I,  §  7.    The  right  of  trial  by  Jury  shall  be  seen 

to  all,  and  remain  inviolate.  *   *   *   A  trial  by  jury  n 

be  waived  in  all  criminal  cases  not  amounting  to  f  elo 

by  consent  of  both  parties,  expressed  in  open  court. 

Ttial  by  jury.- The  right  is  secured  by  the  Constitution,  7  Pel 
852 ;  in  all  common-law  actions— 19  CaL  140.  It  extends  only  to  pros 
tions  by  indictment,  or  information— 26  Ala.  165;  it  does  not  app] 
proceedings  on  presentment  before  a  justice  of  the  peace,  12  Comi. 
nor  to  summary  remediesgiven  by  statute— 7  Oa.  194;  26  Ala.  165: 42 
8t.  89;  as  tiie  action  of  a  police  magistrate  in  committing  a  mine 
the  industrial  school— 51  uiL  280.  It  is  a  right  which  cannot  be  wal 
by  consent  of  defendant— 18  N.  Y.  129;  1  Fitts.492.  The  Legisla 
may  regulate  the  manner  of  trial— 45  Iowa,  253 ;  43  Cal.  146.  Aliene 
noc  entitled  to  a  jury  composed  of  one-half  aliens-51  CaL  597. 

Art.  I,  §  8.  Offenses  heretofore  required  to  be  pr< 
cuted  by  indictment,  shall  be  prosecuted  by  inf  ormati 
after  examination  and  commitment  by  a  magistrate,  oi 
indictment,  with  or  without  such  examination  and  o 
mitment,  as  may  be  prescribed  by  law.  A  grand  j 
shall  be  drawn  and  summoned  at  least  once  a  year  in  e 
coun^. 
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Frosecullon  by  Indictment  of  any  crime,  iocliidlng  mlBdemeanorSi 
iB  not  iirohibited— 53  CaL  412. 

Esroeptio&s  to  gnmd  Jtury.— Tbe  law  may  worlde  that  exeeptloDS 
betaken  at  a  pamcnlar  time— 15  CaL  426;  ana  If  be  decUnes  to  do  so, 
be  waives  bis  ligbt  to  do  so  after  indlctment-49  CaL  6S0.  It  is  conv> 
petent  for  tbe  I^Bgislatnre  to  restrict  tbe  ffronnds  of  cbaUenge-46  CaL 
146.  As,  to  want  of  concnrrence— 46  CaL  146:  M  id.  S7;  Wallace  C.  J. 
dis.;  faUore  to  insert  names  of  witnesses,  faUmro  to  be  presented— 46 
CaL  147:  or  for  Irregnlarlty  in  selecting,  sommooinff,  or  impannelliuBr 
-«46  UL 146;  Imt  tbat  it  was  sunmonedby  tbe  coroner  is  nota ground 
for  cballenge  to  the  panel-^  id.  154;  »  id.  68.  See  Codef  S  995. 
Tbat  it  was  summoned  as  a  petit  lory  and  impanneled  as  a  grand  Jury 
is  illegal— 45  CaL  29.  If  accused  Is  indicted  under  a  wrong  name,  ba 
nay  sliU  be  tried  under  bis  real  name-6  CaL  210.  «-•— ««.»«i 

Art.  I,  §  9.  *  *  *  Indictments  found,  or  informa- 
tion laid,  for  publications  in  newspapers,  shall  be  tried  in 
the  connty  where  sach  newspapers  have  their  publication 
office,  or  in  the  county  where  the  party  aUeged  to  be 
libeled  resided  at  the  time  of  the  alleged  publication,  un« 
less  the  place  of  trial  shall  be  changed  for  good  cause. 

Art.  T,  §  13w  In  criminal  prosecution  in  any  court 
whatever,  the  party  accused  shall  have  the  right  to  a 
speedy  and  public  trial ;  to  have  the  process  of  the  court  to 
compel  the  attendance  of  witnesses  in  his  behalf,  and  to 
appear  and  defend  in  person  and  with  counsel.  No  person 
ihall  be  twice  put  in  jeopardy  for  the  same  offense;  nor 
be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself;  nor  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  The  Legislature  shall  have  power 
to  provide  for  the  taking,  in  the  presence  of  the  party  ac- 
cused and  his  counsel,  of  depositions  of  witnesses,  in  crim- 
inal cases,  other  than  cases  of  homicide,  where  there  is  rea- 
•on  to  believe  that  the  witness,  from  inability  or  other 
cause,  will  not  attend  at  the  triaL 

Rigkt  of  aoonaed.— Defendant  bas  tbe  rigbt  to  confront  and  eross* 
oandne  wltnesses-M  CaL  527;  but  tbls  xlgu  may  be  waived-^  Ala. 
S5L 

Big:lKt  to  covnaeL^In  capital  cases  tbe  court  may  allow  more  tbaa 
two  counsel  to  address  tbe  jury,  on  eacb  side— 48  Cal.236.  Order  of 
srgnmen1r-see43CaLl54;  id.  349;  44  id.  100;  40  id.  114;  id.  302;  47id.ia'V. 
Bt jaU  breaking  and  escaping,  defendant  waives  bis  rlgbt  to  counsel— 
l6d!U.298;d7MiBas.648. 

Jeopaxdy.~A  person  indicted  for  murder,  after  discbarge  of  ]ur\ 
OB  indictment  for  manslaugbter,  is  twice  in  jeopardy— 48  CaL  834.  J 
WbUe  jury  is  out  deliberating,  tbe  Judge  adjourns  tbe  term.  It  is  an  f 
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i|u5ttal-H|B  Oal.  3^-  It  att^^ea  whea  a  pitTty  In  OQce  placed  an  trUl 
beHora  a  compiiiteat  eourt^oiia  vaUd  laiJlctmeDt  aacl  a  dtscbargo  of 
Jury  ivithout  Icffal  consent— 18  Cal.  »2ftj  44  id.  35;  33  Id.  4V!I:  4  itLSTe; 
h  la.TiA;  8  Bl3tchf.6.!«;  lli  Conn,  54;  15  Ark.  2Sl;  3  Brav.  42^  3  Cuali.  - 
212i  7  Qa.4?j;  3  UawkB.  3iSl;  J  imst.  172  £  17  Kasa.  &15j  S  Wend.  O40;  bat 
1613  otborwiso  where  tlio  jjury  is  tUscbarfed  froni  uoavoIdaU^c  u^ta^ 
slty—ii  Wbeat.  670 1  a  Sura.  J9;  Baltt  &&;  1  McLean,  4*4;  (i  Kc^rff.  &  R. 
677  J  aa  from  Uielr  luabUJtsrto  as^ree— *^  CaL.  Siii;  41  Id.  211^;  onvhert 
tb&citi'tion  bus  t>t:en  dlamiised— .VJ  Ciil.  4r2;  5i  id.  JBkt.  Tbii  [joint  of  (»[>• 
jeetii' i  !i  ■..!  i  ;.-()i^iprcbiiedoii  t!r  1  '  ■■.-;!./..::.  ,  f . -a  Uie  ver- 
aU'L.  1  .:l]ii  tliat  jud;;..;  j-u. 

Defendant  as  witness.— This  provision  applies  only  to  criminal 
cases— 1  Abb.  U.  S.  317:  1  Sawy.  6U5:  lU  Int.  Be  v.  Bee.  107.  *'  Criminal 
case"  means  one  involving  punishment  for  crime— 9  Ch. L.  N. 67;  21 
Int.  Rev.  Bee.  261;  or  charge  for  official  misconduct— 1  Wood,  499. 
Defendant  need  not  be  a  witness  on  his  own  behalf— 36  CaL  622;  and 
his  refusal  to  be  8o  does  not  tend  to  establish  his  guilt— 63  id.  66;  96 
id.  632.  But  a  question  put  to  him  on  cross^xamlnatlon,  whether  he 
had  been  previously  arrested,  is  not  objectionable— 46  CaL  148.  That 
he  offers  himself  as  a  witness  on  his  own  behalf  does  not  change  the 
rules  of  practice,  nor  make  him  a  witness  for  the  State— II  CaL  43L 

Art.  I,  §  16.  No  bill  of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligations  of  contracts,  shall  ever  be 
passed. 

Bill  of  attainder— A  bill  of  attahider  is  a  leglsIaUve  act  which  in- 
flicts punishment  without  a  judicial  trial— I  ^yall.  277. 

Ex  post  facto.— These  words  relate  exclusively  to  penal  laws— 3 
DalL  890;  8  Peters,  109;  17  How.  456;  4  Wall.  172;  id.  390;  but  not  to 
criminal  procedure— 46  Cal.  114;  3  Gratt.632;  16  B.  Mon.  15;  14  Tex.  402. 
A  law  allowing  counsel  for  the  State  to  open  and  close  the  argument 
is  not  ex  post  f  acta— ^  CaL  1 16 ;  nor  is  a  statute  providing  that  a  second 
conviction  for  petit  larceny  makes  one  guilty  of  felony— 46  CaL  432;  43 
Hass.413;3  6ratt738. 

Art.  I,  §  20.  *  •  •No  person  shall  be  convicted 
of  treason,  unless  on  the  evidence  of  two  witnesses  to  the 
same  overt  act,  or  confession  in  open  court. 

Art.  H.  §  1.  •  •  »  No  person  convicted  of  any  in- 
famous crime,  and  no  person  hereafter  convicted  of  the 
embezzlement  or  misappropriation  of  public  money,  shall 
ever  exercise  the  privilege  of  an  elector  in  this  State. 

7  _ 

156^   __ 
Jur.  669. 

Art.  IV,  §  17.  The  Assembly  shall  have  the  sole 
power  of  impeachment,  and  all  impeachments  shall  be 
tried  by  the  Senate.    When  sitting  for  that  purpose,  the 
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Mnatois  shall  be  on  oath  or  affirmatioii,  and  no  person 

Bball  be  convicted  without  the  concurrence  of  two-thirds 

of  the  members  elected. 

TUal  of  impeachment.— To  be  effectnal,  articles  most  be  presented  i 
to  and  be  received  by  a  quorum  of  the  entire  Senate~12  Fla.  653;  and 
a  member  of  the  House  voting  thereon  is  qualifled  to  sit  on  the  trial, 
Ifsutoequently  elected  to  the  Senate— Addison's  Trial.  21-4:  Porter's 
Mai.  53.  All  we  functions  of  the  governor  are  suspended  during  his 
txSal-«Keb.464. 

Art.  rV,  §  18.  The  governor,  lieutenant  governor, 
Mcretary  of  state,  controller,  treasurer,  attorney-gen- 
eral, surveyor-general,  chief  justice  and  associate  jus- 
tices of  the  Supreme  Court,  and  judges  of  the  Superior 
Courts^  shall  be  liable  to  impeachment  for  any  misde- 
meanor in  office,  but  judgment  in  such  cases  shall  extend 
only  to  removal  from  office,  and  disqualification  to  hold 
any  office  of  honor,  trust,  or  profit  under  the  State:  but 
the  i>arty  convicted  or  acquitted  shall,  nevertheless,  be 
liable  to  indictment,  trial,  and  punishment,  according  to 
law.  All  other  civil  officers  shall  be  tried  for  misdemean- 
or in  office  in  such  manner  as  the  legislature  may  provide. 

Miademaanor  in  office.—Trlal  of  civil  officers— 45  Cal.  200.  A  pre- 
riding  judge  may  be  impeached  for  preventing  an  associate  from  de« 
Vcf&fam  ffi  opinion— Addison's  TrliD.  114;  4  Dall.  225;  Porter's  Trial, 
IL  A  removal  from  office  is  part  of  the  Judgment-1  Leg.  Gas.  455;  43 
Ala.234. 

Art.  rV,  §  21.  No  person  convicted  of  the  embezzle- 
ment or  defalcation  of  the  public  funds  of  the  United 
States,  or  of  any  State,  or  of  any  county  or  municipality 
therein,  shall  ever  be  eligible  to  any  office  of  honor,  trust, 
or  profit  under  this  State,  and  the  Legislature  shall  pro- 
vide, by  law,  for  the  punishment  of  embezzlement  or  de- 
falcation as  a  felony. 

Art.  VI,  §  1.  The  judicial  power  of  the  State  shall  be 
vested  in  the  Senate,  sitting  as  a  court  of  impeachment, 
in  a  Supreme  Court,  Superior  Courts,  justices  of  the 
peace,  and  such  inferior  courts  as  the  Legislature  may 
establish  in  any  incorporated  city  or  town,  or  city  and 
county. 
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Branches  of  indicUiy— Each  branch  has  its  functionfl,  ana  eac&  Is 
beyond  the  control  of  the  other-0  Cal.  43;  id.  239;  and  the  Leslsbttnre 
cannot  confer  on  one  court  the  functions  of  anotber-5  ULUSSt;  but 
see  80  id.  580.  The  only  case  is  where  the  court  cannot  afford  toe  re- 
lief soughtr-^  Cal.  28;  id.  84;  id.  030;  9  id. 407;  but  two  or  more  eonrU 
may  have  concurrent  jurisdiction  over  same  parties  and  subject-mat- 
ter-^ id.  MO.  The  judffmentof  court  which  first  acquires  Jnxisdio- 
tion  cannot  be  Interferea  with— 21  GaL  488. 

Inferior  conrts.— The  Hnnlcipal  Crimhial  Court  of  San  Fiaadieols 
a  constitutional  conrt-49  Cat  617;  41  id.  129;  fi2  id.  220. 

Justices  of  peace.— Their  jurisdiction  is  exclusive  as  tomlsdemaan^ 
ors,  where  no  indictment  is  found— 58  Cal.  412.  They  may  punish  for 
contempt— 47  GaL  181.  They  are  inferior  courts,  in  favor  ofvmose  Iwls- 
dictlon  nothbig  can  be  a8Sumed-«5  CaL  217:  12  GaL  281:  28  GaL  101 ;  33 
Gal.  818:  34  GaL  821. 

Olty  Oriminal  Oourt  of  San  Francisco.— Is  a  court  of  reoord-42 
Cal.  222. 

Police  Oonrl  of  San  Wandaoo.— IhtendmeBts  In  fttTor  of  Its  Jndv* 
ments  in  certain  caaeo  13  GaL  457.  It  possesses  the  same  powers  and 
jurisdiction  as  is  or  may  be  conferrea  by  law  upon  justices  of  the 
peace-47  GaL  127.  It  Is  an  taif erior  court,  and  everyuiinir  shoold  ap- 
pear in  its  proceedhigs  to  give  it  jurisdiction  and  Justify  Ira  Judgment 
--5  Cranch;i74 ;  65  Cal.216;  criticising-45  GaL  456.  JnHsdlottaiil  tacts 
must  be  set  forth  on  the  records— 34  GaL  821. 

Art.  VI,  §  4.  The  Supreme  Ck>art  shall  have  appellate 
jurisdiction  *  *  *  in  all  criminal  cases  prosecuted  by- 
indictment  or  information,  in  a  court  of  record,  on  ques- 
tions of  law  alone.  •  •  •  Each  of  the  justices  shall 
have  power  to  issue  writs  of  habeas  corpus  to  any  part  of 
the  State,  upon  petition  by  or  on  behalf  of  any  person 
held  in  actual  custody,  and  may  make  such  writs  return* 
able  before  himself,  or  the  Supreme  Court,  or  before  any 
Superior  Court  in  the  State,  or  before  any  judge  thereof. 

Appellate  jurisdiction.— The  Supreme  Court  has  no  Jurisdiction  in 
criminal  cases  of  a  less  degree  than  felony— 5  GaL  295;  7  id.  140;  id.  166; 
9  id.  85;  16  id.  187:  20  id.  117:  29  id.  459;  30  Id.  96;  81  Id.  565;  53  Id.  427. 
It  has  no  Jurisdiction  in  a  cnminal  case  involving  validity  of  a  tax— 80 
GaL  98.  It  has  Jurisdiction  on  appeal  on  questions  of  law  alone-55  GaL 

Habeas  corpus.— tt  GaL  S20. 

Art.  VI,  §  5.   The  Superior  Courts  shall  have  original 

jurisdiction    •    •    •    in  all  criminal  cases  amounting  to 

felony,  and  cases  of  misdemeanor  not  otherwise  provided 

for.     •    •    •    They  shall  have  appellate  jurisdiction  in 

^    such  cases  arising  in  justices'  and  other  inferior  courts, 

^  in  their  respective  counties,  as  may  be  prescribed  by  law. 

^.  *   *   *   Said  courts,  and  their  judges,  shall  have  power  to 
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issue  writs  of  habeas  corpus,  on  petition  by,  or  on  behalf  of 
an  J  person  in  actual  custody,  in  their  respective  counties. 

Qiiginal  jtirisdiction.->Dlstrict  Ckrarts  (Superior  Courts)  bare  juris- 
dl0tian  of  actions  to  prevent  extortion— 4A  CaL200.  They  bave  jmis- 
c  fetlon  to  order  accused  to  answer  a  criminal  cbarge— dl  Cal.  876;  and 
whetber  such  order  is  erroneous  or  irregular,  cannot  be  considered  on 
hibeas  earnut—ld. ;  85  id.  100 ;  52  id.  220.  Superior  Courts,  as  successor! 
of  District  Courts,  can  enforce  the  ludgment  rendered  by  the  latter 
eoartft-MCaL184.  SeeConst.Cal.art.xxli,S3.  They  have  jurisdiction 
on  Aofteos  corpus,  and  all  process  necessary  to  enforcement  of  their 
ladgmentsafteroffirmationonappeal— MCal.  344;  43  id.  457.  Aludjoro 
in  one  district  may  hold  court  in  another  districtr~l  CaL  880;  2  id.  107. 

County  Oonrts  (Superior  Courts)  are  courts  of  general  criminal 
forisdiction— 27  CaL  65.  This  section  confers  appellate  jurisdiction  on 
Snperfor  Courts,  when  mode  and  means  of  appeal  are  provided— 41 
CaL  129.  The  Jurisdiction  of  County  Courts  extends  to  inquiries  by  in- 
terrention  of  grand  juries— 63  CaL  412. 

Adjonniment-By  the  Act  of  March  1st,  1864,  a  district  judge  may 
adjourn  a  general  term  in  one  county  over  an  intervening  term  in  an* 
•t&er  county;  and  the  Act  of  1863,  p.  333,  was  intended  to  prevent  the 
loss  of  a  term,  if  the  judge  did  not  appear  on  the  day  appointed— 42 
CaL  20. 

Art.  VI,  §  19*    Judges  shall  not  charge  juries  with 

XQspect  to  matters  of  fact,  but  may  state  the  testimony 

and  declare  the  law. 

Xnstmctlona.— Court  may  instruct  jury  that  testimony  tends  to  prove 
the  matter^— 49  Cal.  560 :  may  state  evidence  and  declare  law,  but  not 
express  opinion  on  weight  of  evidence— 17  id.  166:  18  id.  376;  22  id.  213; 
UUL  605 :  27  id. 509 ;  84  id. 663 :  86 id. 255.  It  should  not  instruct  on  con' 
troverted  faet»-51  CaL  588;  or  charge  that  the  existence  of  a  fact  raises 
a  presumption  of  existence  of  another  fact— 51  CaL  608;  52  id.  315;  54 
IdTiB;  51  id.  689. 

Art.  XX,  §  2.  Any  citizen  of  this  State  who  shall, 
after  the  adoption  of  this  Constitution,  fight  a  duel  with 
deadly  weapons,  or  send  or  accept  a  challenge  to  fight  a 
duel  with  deadly  weapons,  either  within  this  State  or  out 
of  it,  or  who  shall  act  as  second,  or  knowingly  aid  or  as- 
sist in  any  manner  those  thus  offending,  shall  not  be  al« 
lowed  to  hold  any  office  of  profit,  or  to  enjoy  the  right  of 
suffrage  under  this  Constitution. 

I)i«firanchis«ment  is  not  a  cruel  personal  punishment  within  the 
UHUtioa  of  the  €k>n8titution-3  Smltii,  Fa.  112.   See  28  Ind.  393. 

Art.  XX,  §  10.  Every  person  shall  be  disqualified 
from  holding  any  office  of  profit  in  this  State  who  shall 
have  been  convicted  of  having  given  or  offered  a  bribe  to 
procure  his  election  or  appointment. 


AN  ACT  TO  ESTABLISH  A  PENAL  CODE. 

CApprored  Fetarour  Mth,  1872.] 


Thj6  People  of  the  State  of  Caiifinmia,  rqpreeented  in  Senate 
and  Assembly ,  do  enact  as  follows: 

TITLB  OF  THE  ACT. 

1.    This  Act  shall  be  known  as  Thb  Fbkal  Code  of 
Oaufobnia,  and  is  diyided  into  Three  Parts,  as  follows: 

I— Ox*  Cbdcbs  asj>  FuinsHMBirrs. 
U— Of  CaiMiNAL  Prooedubb. 
m— Of  thb  State  Fbison  and  County  Jails. 

I23J 


PRELIAIINART  PROVISIONS. 

i  2.  When  this  act  takes  effect. 

S   3.  Not  retroactive. 

S   4.  Construction  of  tbe  Penal  Code. 

S   5.  Provisions  similar  to  existing  laws,  bow  construed. 

S   6.  Effect  of  Code  upon  past  off  enses. 

S   7.  Certain  terms  defined  la  the  senses  in  wbicb  they  are  used  fn 

this  Code. 

S   8.  What  intent  to  defraud  is  sufficient. 

S   p.  Civil  remedies  preserved. 

S  10.  Proceedings  to  impeach  or  remove  officers  and  others  preserved. 

i  11.  Authority  of  courts-martial  preserved.    Courts  of  Justice  to 

punish  for  contempts. 

S  12.  Of  sections  declaring  crimes  puni^iable.  Duty  of  court.  . 

S  13.  Punishments,  how  determined. 

S  14.  Witness'  testimony  may  be  read  against  him  on  prosecution  for 

perjury. 

S  15.  "  Crime  **  and  "  pubUo  offense  "  defined. 

S  16.  Crimes,  how  divided. 

S  17.  Felony  and  misdemeanor  defined. 

S  18.  Punishment  of  felony,  when  not  otherwise  prescribed. 

S  19.  -punishment  of  misdemeanor,  when  not  otherwise  prescribed* 

S  20.  To  constitute  crime  there  must  be  unity  of  act  and  intent. 

S  21.  Intent,  how  manifested,  and  who  considered  of  sound  mind. 

S  23.  Drunkenness  no  excuse  for  crime.  When  it  may  be  co&tidered. 

§  23.  Certain  statutes  specified  as  continuing  in  force. 

S  24.  This  act,  how  cited. 

2.  This  Code  takes  effect  at  twelve  o'clock,  noon,  on 
the  first  day  of  January,  eighteen  hundred  and  seventy- 
three. 

3.  No  part  of  it  is  retroactive,  unless  expressly  so  de- 
clared. 

Construction.— The  Code  is  not  retrospective,  unless  so  express- 
ed-4  Cal.  136;  2  WalL  328:  2  Cranch,  272;  id.  3d8;  3  id.  399;  2  Gall.  139: 
id.  204;  1  Bay,  179;  I  Blackf.  220;  4  Const.  S.  C.  384;  1  Ala.  226:  6 
Johns.  101;  7  fd.  474;  3  Me.  326;  11  Mass.  396;  3  N.  H.  473:  4  id.  19;  tf  id. 
109:  4  Serg.  &  B.  401 ;  13  id.  256.  It  is  competent  in  the  Legislature  to 
make  a  statute  retroact— 1  Cal.  65 ;  39  id.  3U9.  So,  as  to  acts  concerning 
appeals-28  Cal.  320. 

[24] 
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4.  The  mla  of  tlie  oonmioii  Uw,  tbot  p«ial  steth 
vtoa  an  to  1m  stii^Uy  c<»stniecl,  has  no  ai^UoatUm  to 
tUsOoda,  AUit»]MroTi8ioBsaxeto  booomrtnied  aocoi^ 
i^gtotbafairiaapoitcl  tli«ir  terma^  with  a  idiew  to  «fl««| 
ita  o^eet  aiMl  to  promote  jnatico. 

Oommoa-UMr  rnle  atoofated-^ CaL 4IU  «lia. 70;  4i  14. 117. 
Baaaonable  eonstmction.->Tb6  reasaoabto  sense  designed  bj  tlia 
LBgislacvre  mnst  be  appUed--«  m>w,  41:  J  Petots,  ICinrWaslk.  &  O. 

MeboiS^^S  l6n.  IW;  4  iW^^b  wlndH^i  3  ^eig.  JtvL  if; 

5.  The  pxoTlaioiia  of  thia  CMa»  ao  jfor  aa  tfaej  ara 
soMantially  the  same  as  exlatiag  atatntea,  mnat  be  oan- 
atroed  as  oontUmatioiia  tbereo!,  and  not  aa  new  enaet^; 


6.  Ko  ael  or  eoiiaeloB  eoiMMBoad  after  twelve  o^eloek^ 
BOOH,  e£  the  day  on  which  thia  Cede  taikea  effeet  aa^ 
a  law,  ia  criminal  or  ponisbabley  ezcept  as  preaorihed 
or  aatboiiwd  by  thia  GodOr  or  by  aovie  of  t^  atatolaa 
which  it  apecifiea  aa  ooQtiiiiiiBtg  ia  £ocee  and-  aa  90^  al» 
ficted  by  ita  piM>yiaieiia»  or  by  aema  eidinaneet  mmiiii^paJU 
ooQoty,  or  towaahip  reeFaIa^^»  posaed  oc  adopted  luidav 
mch  atatatea,  and  in  force  when  thia  Cede  talcea  effacti . 
Aay  aet  or  omiaalw  coawMttfied  prior  to  (hat  time  may 
ha  ia^piired  of »  pcoaeoated*  aad  paniabed  in  the  aaaae 
raa  if  thia  Code  had  aotheeapaaaed^ 


I. l«a:  1  aiMiltf.  19H  7  Tex. m,  ^evataed  muJabsieDi  for am^ 
■Maent  offense  lEuqr  be  InBQ8e<!U-45  Cat  4MI:  tl  id,  113;  see  Destyl 
Ctta.I«w»l46d, >  ISSi;  MiS  ttda  l»  Bot  paafsiiHeDt  for  the  first ««. 
fenae— People  v.  BtanleV*  47  CaL  114.  If  a  statute  is  changed  subse* 
4«eBt  to  oommlssion  of  offense,  the  ponlshmeiit  is  regnlated  by  the 
Brfflr  law— 3  CaL  9M4  toitatatatas  changUMr  the  forma  of  procfidnre 
sia uattx jM»t /mOo  lav»-4ft  Gat  mT^Sed  JBae  Post  Faoto»  mtit, 

tiMMbrPMWit. 

T.  Worda  aaad  fa  thia  Coda  ia  the  preaent  tenaa  la* 
dadatkafatoieaa  well  aa  the  piaaeat;  woidaaaedlatiM 
attaealine  gender  include  the  feminine  and  neater;  the 
r  ia<di^ea  the  plnta),  aad  the  plural  the 
the  word  peiaoa  in^udea  a  ooiponUloa  aa  well 

.GODl 
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M  a  natural  person;  writing  includes  printing;  oath  in- 
cludes afiOrmation  or  declaration;  and  every  mode  of 
oral  statement  under  oath  or  afitonation  is  embraced  by 
the  term  "  testify/'  and  every  written  one  in  the  term 
"depose";  signature  or  subscription  includes  mark, 
when  the  person  cannot  write,  his  name  being  written 
near  it,  and  witnessed  by  a  person  who  writes  his  own 
name  as  a  witness*  The  following  words,  also,  have  in 
this  Code  the  signification  attached  to  them  in  this  sec- 
tion, unless  otherwise  apparent  from  the  context: 

First  The  word  "  willfully,"  when  applied  to  the  in- 
tent with  which  an  act  is  done  or  omitted,  implies  simply 
a  purpose  or  willingness  to  commit  the  act,  or  make  the 
omission  referred  to.  It  does  not  require  any  intent  to 
violate  law,  or  to  injure  another,  or  to  acquire  any  ad- 
vantage. 

Second.  The  words  "neglect,"  "negligence,"  "negli- 
gent,"  and  "  negligently,"  import  a  want  of  such  atten- 
tion to  the  nature  or  probable  consequences  of  the  act  or 
omission  as  a  prudent  man  ordinarily  bestows  in  acting 
in  his  own  concerns. 

Third.  The  word  '*  corruptly"  imports  a  wrongful  de- 
sign to  acquire  or  cause  some  pecuniary  or  other  advant* 
age  to  the  person  guilty  of  the  act  or  omission  referred  to, 
or  to  some  other  person. 

Fourth.   The  words  "malice"  and  "maliciously"  im- 
port a  wish  to  vex,  annoy,  or  injure  another  person,  or  an  - 
intent  to  do  a  wrongful  act,  established  either  by  proof  or 
presumption  of  law. 

F{flh.  The  word  "knowingly"  imports  only  a  knowl- 
edge that  the  facts  exist  which  bring  the  act  or  omission 
within  the  provisions  of  this  Code.  It  does  not  requiro 
any  knowledge  of  the  unlawfulness  of  such  act  or  omia- 
slon. 
'Sixth.  The  word  "bribe"  signifies  anything  of  TaluA 
or  advantage,  present  or  prospective,  or  any  promiaa  or 
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undertaldzig  to  give  any,  askedf  given,  or  acoepted,  vith 
a  oornipt  intent  to  influence,  unlawfully,  the.penon  to 
whom  it  is  given,  in  his  action,  vote,  or  opinion,  in  any 
pnblic  or  official  capacity. 

SeverUlL  The  word  "  vessel,"  when  used  with  reference 
to  shipping,  includes  ships  of  all  kinds,  steamboats^  ca- 
iial*l)oatS)  baiges,  and  every  structure  adapted  to  be 
navigated  from  place  to  place  for  the  transportation  of 
merchandise  or  persons. 

Eighth,  The  words  "peace  officer"  signify  any  one  of 
the  officers  mentioned  in  section  eight  hundred  and  sev* 
enteen  of  this  Code. 

Mnth.  The  word  "magistrate"  signifies  any  one  of 
the  officers  mentioned  in  section  eight  hundred  and  eight 
of  this  Code. 

Tenth,  The  word  "property"  includes  both  real  and 
pezsoual  property* 

Uletfenth,  The  words  "  real  property  "  are  coextensive 
with  lands,  tenements,  and  hereditaments. 

Tweffth,  The  words  "personal  property"  include 
money,  goods,  chattels,  things  in  action,  and  evidences  of 
debt 

7%irieenth,  The  word  "month"  means  a  calendar 
month,  unless  otherwise  expressed. 

Fottrteenth.    The  word  "  will "  includes  codicils. 

lyteerUh*  The  word  "  writ "  signifies  an  order  or  pre- 
eept  in  writing,  issued  in  the  name  of  the  people,  or  of  a 
eoort  or  judicial  officer,  and  the  word  "  process  "  a  writ 
or  summons  issued  in  the  course  of  judicial  proceedings. 

StaeeiUh,  Words  and  phrases  must  be  construed  accord-* 
lag  to  the  context-  and  the  approved  usage  of  the  lan- 
guage; but  technical  words  and  phrases,  and  such  othe)^- 
■8  may  have  acquired  a  peculiar  and  appropriate  mean*' 
fug  in  law,  must  be  oonstrued  according  to  such  peculiazl 
■ad  appropriate  meaning. 

StoenUenth.  WoidS  giving  a  joint  authority  to  three  ox 
public  officers  or  other  persons,  are  construed  at 


fli  9-9  MunSMnrA&T  TBovmnum,  ^ 


gltfiig  raoh  Mthocity  to  a  ttajoritgr  €f  Omb,  VBkti  il  te 
ctiiflrwlBe  eacprened  ia  tlie  act  glTi&g  the  Milfaority» 

Ji^MeefK^  Wben  tin  aeal  of  «  eovrt  «r  pnUio  ottonr 
is  reqoiied  by  law  to  be  aflized  to  aay-papor,  Idto^fOiA 
'^aeal"  inoindet  «i  Un^Mskm  of  such  seal  apoa  tbe  pa> 
per  aleae,  or  apoa  Miy  rabsteaoe  attacdied  to  tii«  iMper 
oapable  of  reert viag  a  viaiblo  Ifapreartoa.  Dio  Mai  of  a 
^vate  pezaon  nay  he  auuio  In  like  maniMr,  er  by  tlia 
scroll  of  a  pen,  or  by  "writiiig  the  woid  *^«mi1'*  i^iiBil 
biSMttne. 

JTlafteentA.  Hie  wetd  «'8ta*e»**  when  applied  to  the 
different  parts  of  the  United  States,  invades  the  Dfotrieit 
ofOdlnmbIa  and  (he  Tefxttories,  and  the  words  "United 
States"  may  inokide  the  DIstrietaBdTeaRtUnleB.  fAp^ 
proved  March  90tfa,  In  effect  July  1st,  187i.] 

JMd.  L  Winiblfy  SMtas  dMlgMdl^,  IntmMoMlly-^ST  Alk  IM; 
f  Met.  288:  yet  it  frequently  Blgniflefl  an  evil  Intent  wltboot  JnrtUbriile 
ezciue— l6A]a.928;  8£ng.451;  AWliart4Z7s  12Ad.4blE.m 

tfuM.!.  Aetsof  oniissloa,Mwea«8Mti«CoMDaii8aUa,iMybe 
aegUgent-2BlatcM.fi88;  6  Jl«Lean«  842. 

Criminal  negUcence  is  an  nnlawfnl  act  done  OMrdetdy  era  lawttl 
ae|  «ette  without  due  caattea—7  Ga.  13;  4  Huon.  Ml;  11  Ha&ya.  MB; 
6&.l^lg:  ik]ith.208{  eraaeB;ilisi(0a«ral«aiaaty--2»atokLi^ 

.  auba,4.  BCaUoe  18  ill-will  against  a  penon-MGaL  48: 18  id.  25S.  lia 
its  legal  aense  it  ia  an  anlaii^  act  4oDe  iatentionlly,  wtthout  Sast 
came  or  excuse-^  CaL  48;  Mid.  255:  3  Stoiy.  7:  fponi. »«:  flXKI 
IHason,  102:  4  10.116;  Aid.lttt  23  310.2174  lSliaH.l»|  lIlMkliri 
2IUch.l79;  2Dev.426.  — t  * 
aiibd,^,  AnrvaliiaUa1falaglaabrtb»-10lowa»212. 
-JtoM:i8.  OaB8lni0tlon<)rfcnna.-->Be86rtiiniMbeliadtatlMiiit> 
luat  aigDlflcation  ot  tlie  words-84  I1L62B.  Worda  ace  to  oe  takeaia 
fieir  r-' — *  —-'  -•'—-' — ^  ---._  _  ^ . ,.._^^ 

slxnd.3^  Seem  Sum. 614  74N;Y.sa2: 
.  S.  Whenever,  by  any  <^  the  pvoviaiofiS  of  this  Oo^ 
an  intent  to  def  sand  is  required  ia  oiidar  to  oonst&tnte  any 
offense,  it  is  sufficient  if  an  intent  appears  to  d^caad  angr 
person*  association,  or  body  poUlio  or  ooi;porata»  wliaU 
ever. 

9i   neoniaBioa  to  apedfywr  aflkasin  thIsOodaaay 
MabBUy  todaanges,  penalty,  lorfefitioa,  «r  othsr  i 
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Inposed  by  Iftw.  loid  allowed  to  W  irecovttred  or  enforced 
in  any  civil  action  or  proceeding,  for  aoj  act  o?  omiaeioa 
deela^red  panishable  herein,  does  not  affect  any  rigbt  to 
lecoTer  or  enforce  the  same. 

10.  The  omission  to  specify  or  affirm  in  this  Code 
any  ground  of  forfeiture  of  a  ^l^o  office,  or  other  tmst 
vt  special  anthoritj  eo&f eirad  by  law,  er  any  power  con- 
ferred by  law  to  inipeaeh,  reaove,  depose,  or  tuspend 
say  pabMe  officer  or  other  peisoa  holding  any  trust,  ap* 
pointment,  or  other  special  authofity  conferred  by  law. 
does  not  affect  such  forfeiture  cor  power,  or  any  prooeed* 
ing  authorized  by  law  to  carry  into  effect  such  impeach* 
ment,  remoral,  deposition,  or  suspension. 

U.  This  Code  dbes  Bot  affect  any  power  confenwd 
by  law  upon  any  court-martial,  or  other  military  author- 
ity or  officer,  to  Impose  or  inflict  punishment  upon  offend* 
ers;  nor  any  power  conferred  by  law  npon  any  publio 
body,  tribunal,  or  officer,  to  impose  or  inflict  punishrnent 
for  a  contempt. 

12.  The  several  sections  of  this  Code  which  declare 
certain  crimes  to  be  punishable  as  therein  mentioned,  de« 
volve  a  duty  upon  the  court  authorized  to  pass  sentence^ 
to  determine  and  impose  the  punishment  prescribed. 

13^  Whenever  in  this  Code  the  punishment  for  a 
crime  is  left  undetermined  between  certain  limits,  tha 
punishment  to  be  inflicted  in  a  particular  case  must  be 
detenninad  by  the  court  authoriaed  to  pass  sentence^ 
within  such  limits  as  may  be  prescribed  by  this  Code. 

14^  The  various  sections  of  this  Code  which  declare 
that  cfVideBoe  obtataed  upon  the  examination  of  a  person 
ss  a  witnett  caimot  be  recelred  against  him  in  any  crim» 
taal  ^roeeeding,  do  not  f otbld  such  evidence  being  proved 
sgainst  such  person  upon  any  proceedings  founded  upon 
aohaxge  o£  perjiury  committed  in  such  examination. 

15.  A  erime  or  public  offrase  is  an  act  committed  ot 
fHfettad  in  violation  of  at  law  lorbiddiiigoc  oommandiog 
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it,  and  to  whioh  is  annexed,  upon,  conviction,  either  of 
the  following  punishments : 

First.     Death.  • 

Beeond.  Imprisonment. 

Third,    Fine. 

Fourth.  Bemoyal  from  olAoe;  or, 

-  Fifth.     Disqualification  to  hold  and  enjoy  any  offios 

of  honor,  trust,  or  profit  in  this  State. 

Orime  defined— 7ff  HL  218.  It  inelades  ererFOffeose  nuKle  pan- 
Ishable  by  law— 24  How.  99.  See  Desty's  Crim.  Xaw,  S  1  a.  Panlsb- 
-  lld.chap.vlil,S5^'" 


'  16.    Grimes  are  divided  into: 

'  Firti.    Felonies;  and. 

Second.  Misdemeanors. 

'  DiTlaion  of  crimes  Into  feionles  and  mlsdemauon— see  Deaths 
Grim.  Law,  $  2  a, 

.  17.  A  felony  is  a  crime  which  is  punishable  with 
death,  or  by  imprisonment  in  the  State  prison.  Every 
other  crime  is  a  misdemeanor.  When  a  crime  punishablo 
by  imprisonment  in  the  State  prison  is  also  punishablo 
by  fine  or  imprisonment  iu  a  county  jail,  in  the  discretion 
of  the  court,  it  shall  be  deemed  a  misdemeanor  for  all 
purposes  after  a  judgment  imposing  a  punishment  other 
than  imprisonment  in  the  State  prison.  [Approved 
March  7th,  1874.] 

Felony  defined-SO  CaL  117;  7  Blackf.  186;  8  id.  489;  58  6a.  200;  S 
Tez.  Ct.  App.  U4. 
.  Discretion  of  conrt  as  to  pnnishment— 6  CaL  245;  66  Qa.  545;  68 

Id.  200.  But  the  discretion  given  in  some  cases  to  assess  a  lighter  pun- 
ishment does  not  reduce  the  grade  of  the  offense^?  Mo.  83;  id.  29S;  19 
id.  224 ;  9  id.  730 ;  44  Cai.  06.  In  some  States  the  statute  directs  the  jury 
to  assess  the  punishment,  and  in  others  a  division  of  the  responsibiilty 
la  provided  for.  See  Desty's  Grim.  Law,  S  46  b. 

18.  Except  in  cases  where  a  different  punishment  is 
prescribed  by  this  Code,  every  offense  declared  to  be  ^ 
felony  is  punishable  by  imprisonment  iu  the  State  priaoi% 
not  exceeding  five  years. 

19.  Except  in  cases  where  a  different  punishment  is 
prescribed  by  this  Code,  every  offense  declared  to  be  a 
misdemeanor  is  punishable  by  imprisonment  in  a  county 
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jail  not  exceeding  six  months,  or  by  a  fine  not  exceeding 
five  hundred  dollars,  or  by  both. 

Pkiniahment  for  mifldemeanor.  —  1  Ctadl.  486;  I  Stajw.  iTt.  See 
Deity's  cum.  Law,  S  61  a^ 

20.  In  eyery  crime  or  public  offense  there  mnst  exist 
a  union,  or  joint  operation  of  act  and  intent,  or  criminal 
A^lilffence. 

There  must  be  a  joint  operation  of  act  and  Intent— 29  CaL  C79] 
Slid.  188;  62  Ala. 393;  68id.»N);  0  Ark. 42;  2  B.Hon.41d;  1  J>ev.  ^  B. 
121;  38  Ga.  fl07;  76  ni.  218;  8  Ind.  290:  20  Johns.  427;  2  ICass.  138;  50  Pa. 
■  8t  10;  10  Vt.  853.   See  Desty's  Crlm.  Law,  S  A  a.    8ee  post,  notes 


2L  The  intent  or  intention  is  manifested  by  the  cir- 
comstancea  connected  with  the  offense,  and  the  sound 
mind  and  discretion  of  the  accused.  All  persons  are  of 
loond  mind  who  are  neither  idiots  nor  lunatics,  nor  af« 
f ected  with  insanity. 

hawat  inferred  from  acta-70  m.  218;  1  Colo.  436;  58  Ala.  425;  60  Vt. 
m  8eeI>e8ty'8Crim.Law,ft6a. 

ftesomption  from  acts.— The  law  prerames  that  the  natural,  neeea* 
■H7,and  eren  probable  conseqnencea  were  intended  by  the  doer  of 
tka act»lf  of  soondmind.  See Desty's Crim. Law,S (ia. 

BesponsibiUtr  for  crime  — see  Desty's  Crim.  Law,  S  28  a.  Test 
sf-id.  S  28  a.  Idiocy,  in  what  conslstB-id.  S  24  a.  Insanity— id.  S  2Sb 

Borden  of  proof.— The  harden  of  proof  of  Insanity  Is  on  him  who 
pleads it^Feople V.Bell, 49 CaL 488.   See  Desty's  Crim. Law, S 29 a. 

22.  No  act  committed  by  a  person  while  in  a  state  of 
▼olnntary  intoxication  is  less  criminal  by  reason  of  his 
having  been  in  such  condition.  But,  whenever  the  act* 
ual  existence  of  any  particular  purpose,  motive,  or  intent 
is  a  necessary  element  to  constitute  any  particular  species 
or  degree  of  crime,  the  jury  may  take  into  consideration 
the  fact  that  the  accused  was  intoxicated  at  the  time,  in 
determining  the  purpose,  motive^  or  intent  with  which 
he  eonunitted  the  act. 

Tolniitarv  intoxication  Is  no  excuse  for  crime— 21  CaL  545;  27  id. 
B4;  43  id.  352.   See  Desty's  Crim.  Law,  $26  a. 

May  be  considered  by  jnry,  as  to  degree  of  the  crime,  and  in  rnitl* 
fttioo  of  the  offense— see  Desty's  Crim.  Law,  S  27  a. 

ATsJlablOy  in  rebuttal  of  malice— see  Desty's  Crim.  Law,  S  27  b; 
erto  disprove  criminal  intent— id.  §  27  c. 

Iinrolnntary  intoxication,  may  excuse— see  Desty's  Ciim.  Law, 
i2Ba.  0o  o^  insanity  produced  by  intoxication— id.|  38  b. 

Baden  of  proof  Is  on  him  who  pleads  it.— 49  CaL  488.  See  Desty^ 
Crim.  Law,  S  29  a. 


29.  NotliUig  in  thia  Code  affects  any  of  the  pioTisioiis 
of  the  following  statutes,  but  sadi'vtatatef  axe  recosuised 
4UI  contiijimiskg  in  force,  notwithstanding  the  proTisiooa  of 
the  Codes,  except  so  far  as  they  have  been  fepealed  or  9^ 
leoted  hj  snbseqoent  laws: 

First.  AU  ads  ino(»poxattng  or  d»arterti^^  mnnksiyal 
corporations,  and  acts  amending  or  snpplemeiitiim  wik 
acts. 

SecQnd.  AU  acts  consolidating  cities  and  oonnties,  and 
acts  amending  or  sapplementingsndi  aets. 

Third*  AU  acts  for  funding  the  State  debt,  or  any  part 
thereof,  and  for  issuing  State  bonds,  and  acts  amending 
pr  supplementing  such  acts. 

Fourth,  AU  acts  regulating  and  in  relation  to  rhodeos. 

F^h,     All  acts  in  relation  to  Judges  of  the  plains. 

Sinth^  AU  acts  creating  or  regulating  boards  of  water 
commissioners  and  overseers  in  the  aaveral  townshipa 
or  counties  of  the  State. 

Seventh.  AU  acta  in  reUtioa  to  a  branch  State  prfsoa, 

JSiffhth.  An  act  for  the  more  ^lEectual  prewatloii  of 
ftmelty  to  animals,  approved  March  thirtiethi  eighteea 
hundred  and  sixtyv«jght. 

^inth^  An  act  for  the  suppression  of  Chinese  homsea 
of  iU^f  ama,  approved  March  thirty-first,  eighteen  hundred 
and  sixlv^igr. 

Tenth*  An  act  relating  to  the  Home  of  the  Inebriate 
of  San  FrandscOft  and  to  prescribe  the  powers  and  dutiea 
of  the  board  of  managers  and  the  officers  thereof*  ap«> 
proved  April  to»t,  eighteen  hundred  and  seventy. 

i^jeiwMA*  An  act  Qoncemtog  marlcs  and  brands  in  the 
county  of  Siskiyou,  approved  March  twentieth,  eighteen 
hundred  and  8ixty«slx. 

Tw^fth.  An  act  to  prevent  the  destruction  of  fish  in 
the  waters  of  Bolinas  Bay,  in  Msfin  County,  approved 
March  thirtyvflrst,  eighteen  hundred  and  sixty-six. 

7%irt0e»th,  An  act  concerning  trout  in  Siskiyou  Conn* 
ty,  approTed  April  second,  eighteen  hundred  and  sixtynd^ 
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Tourteenth,  An  act  to  pierent  the  destniotloii  of  flsh 
Id  Napa  Birer  and  Sonoma  Czeek,  approTed  January 
twentj-ninth*  eighteen  hundred  and  sixty-eight. 

Fffteenth.  An  act  to  prevent  the  destraction  of  fish  and 
game  in,  npon,  and  around,  the  waters  of  Lake  Merritt  or 
Peralta,  in  the  county  of  Alameda,  approved  March  eight- 
eenth, eighteen  hundred  and  seventy. 

Sixteenth.  An  act  to  regulate  salmon  fisheries  in  Eel 
Biver,  in  Humboldt  County,  approved  April  eighteenth, 
eighteen  hundred  and  fifty-nine. 

SeoerUeentlu  An  act  for  the  better  protection  of  stock- 
raisers  in  the  counties  of  Fresno,  Tulare,  Monterey,  and 
Mariposa,  approved  March  twentieth,  eighteen  hundred 
and  sixty-six. 

Eighteenth.  An  act  concerning  oysters,  approved  April 
twenty-eighth,  eighteen  hundred  and  fifty-one. 

Kineteenih.  An  act  concerning  oyster-beds,  approved 
April  second,  eighteen  hundred  and  sixty-six. 

Twentieth,  An  act  concerning  gas  companies,  approved 
April  fourth,  eighteen  hundred  and  seventy. 

24^  This  act,  whenever  cited,  enumerated,  referred  to, 
or  amended,  may  be  designated  simply  as  Thx  FbvaIi 
C0DX9  adding,  when  necessary,  the  number  of  the  section. 


PART   I. 


OF  CRIMES  AND  PUNISHMENTS. 
(SSae-ooa) 

(SB] 


f  IES80NS  LIABLE  TO  PUNISHMEITr.  (  M 


TITLE  I. 
Of  Penons  liable  to  Pnnitliment  for  Cdme* 

S  28.  "Snto  are  capable  of  oommittiDg  crtmei^ 
S  27.   Who  are  liable  to  ponlBtimeat. 

26L  All  penons  axe  capable  of  committdnic  cilmeB  es» 
cept  those  belonging  to  the  following  classes: 

1.  Children  under  the  age  of  fourteen,  in  the  absence  ef  ^ 
dear  proof  that  at  the  time  of  committing  the  act  chai|csdt  j 
against  them,  they  knew  its  wrongfulness; 

2.  Idiots; 

3w  Lunatics  and  insane  persons; 

4.  Persons  who  committed  the  act  or  made  the  omissSon 
charged  under  an  ignorance  or  mistake  of  fact,  which  fBi»> 
proves  any  criminal  intent; 

5.  Persons  who  committed  the  act  charged  without  be*- 
ing  conscious  thereof; 

6L  Persons  who  committed  the  act  or  made  the  omisslMi 
charged  through  misfortune  or  by  accident,  when  it  ap- 
pears that  there  was  no  evil  design,  intention,  or  culpable 
negligence; 

7.  Married  women  (except  for  felonies)  acting  under  the 
threats,  conmiand,  or  coercion  of  their  husbands; 

&  Persons  (unless  the  crime  be  punishable  with  deatb> 
who  committed  the  act  or  made  the  omission  charged 
under  threats  or  menaces  sufficient  to  show  that  they  bad 
nasonable  cause  to,  and  did  believe  their  lives  would  be 
endangered  if  they  refused.  [Approved  March  30th,  in 
eiEeet  July  Ist,  1874.] 

5sML  1.  Oondnsive  preanmptilon  of  inoapaoltv  for  crime  of  in- 
bato  under  seven  year»>a  Hlli;  479;  13  BuslC  230:  M  Com.  B.  N.  S. 
M;  Flow.  19.   See  Desty's  Cilm.  Law,  S  21. 
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ULead.  0. 0. 71;  4  Gar.  ^  P. 236;  1  Cox  C.  C. 2«0.  Detty's  Crim. Lsir,| 

JBMbd.  a.  Zdiooy,  in  vhat  o<mslM»-24  Ind.  211;  14  Man.  207;  I 
:9ene8,  (N.  0.)  136;  2  Va.  Gas.  132:  17  Ala. 434;  •  McLean,  121;  6  Parl^a 
•Cr.B.43;De8ty'8CTim.Law*S24a. 

>47mML  S.  Lnnatics  and  insane  peisona-«  GaL  543;  24  id.  230;  » 
Id. 456;  7  Met.MO:  1  Lead. C.C.  94;  81  CaL466.   See Desty's GrinLLaw. 

Subd,  4.  Ignorance,  or  mistake  of  f  aet,  may  rellere  finora  re8pons< 
rlbUlty  for  crime— 2  McLean,  14;  2  Costa.  577;  9  W.  Va.  559;  mileai 
t  caused  by  carelessness  or  negli£ence~l  Conn.  603;  2  Cash.  677;  1 
lAamph.  148:  24  Ind.  77;  id.  80:  2McLean,  14;  7  Met  fiOO.  See  DestTt 
<0rim.  Law,  $  35  a. 

•  .^3ub<L  fl.  Aooident  or  mlsfortme,  as  an  ezenae  for  erlme-finCkaa 
5641;  80  id.  692:  22Ga.479.   See  Desty's  Grim.  Law. »  30  a.  b. 
.   Subd.l,  Married  women  under  coercion,  not  responsible  fof 
«crime— 11  Gray.  437;  97  Mass.  698;  103  la.  71;  1  Leaclir348;  1  Cat 
A  P.  116;  Dears.  &  B.  553;  2  Lew.  C.  G.  229.   See  Desty'aCrim.  Law, 
46  a. 

Subd.  8.  Direct  pbyaioal  oompnlaion,  exempts  from  pmitshment- 
2  Dall.  346:  4  Washfc.  G.  402;  8  Car.  A  P7616:  7  Wall.  214;  9  W.  Va.  8K 
Bat  ttareats  of  future  injury,  or  commands  from  any  other  than  a  hw 
band,  do  not  excuse— 18  St.  IrL  391;  5  Car.  &  P.  133.  See  Desty'a  Grlir 
Law,S33b. 

27.  Tho  following  persons  are  liable  to  punishmeat 
under  the  laws  of  this  State : 

1.  All  persons  who  commit,  in  whole  or  in  part,  any 
crime  within  this  State; 

2.  All  who  commit  larceny  or  robbery  out  of  this  State, 
and  bring  to,  or  are  found  with  the  property  stolen  in,  thia 
State; 

3.  All  who,  being  out  of  this  State,  cause  or  aid,  advise 

or  encourage,  another  person  to  commit  a  crime  within 

this  State,  and  are  afterwards  found  therein. 

Jnriadiction— 9  Not.  48;  2  Qreg.  115;  and  see  cases  cited  in  Destyl 
Crlm.Law,S65a. 
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TITLE  n. 
Of  Parties  to  Crime. 

I  JO.  Qassiflcation  of  parties  to  erlmeb 

I  SL  Wlio  are  principals. 

IS.  mio  are  accessories. 

I  ».  Pnnishmftnt  of  accessories. 

30.  The  parties  to  crimes  are  classified  as: 

1.  FHnoipals;  and, 

2.  Accessories. 

31.  All  persons  concerned  in  the  commission  of  a  ciimej 
whether  it  be  felony  or  ihisdemeanor,  and  whether  they 
directly  commit  the  act  constituting  the  offense,  or  aid  and 
abet  in  its  commission,  or,  not  being  present,  have  adv&ed 
and  encouraged  its  commission,  and  all  persons  coun- 
wUng,  advising,  or  encouraging  children  under  the  age  of 
fourteen  years,  lunatics  or  idiots,  to  commit  any  crime,  or 
who,  by  fraud,  contrivance,  or  force,  occasion  the  drunken- 
ness of  another  for  the  purpose  of  causing  him  to  com- 
niit  any  crime,  or  who,  by  threats,  menaces,  command, 
or  coercion,  compel  another  to  commit  any  crime,  are  prin- 
cipals in  any  crime  so  conmiitted. 

F^iuctpals,  who  ajfe.— A  pfiini'lpal  la  the  perpetrator  of  the  offer^se, 
iKp  <mr;  who  Is  ^timliy  ijrpspnt*  ftklinff  and  abetting—*  CaL  I'Si;  1ft 
]^iK  S7  ItL  ;W0;  4!^  UL  L^:  I  JiFdY.  ^;  15  Oa.  JlK:  Jii  fiicL  4!15;  1 J  Irc<1. 
t'H.U  Otilo  6t*2H;  y  J'kJL4&ti,    Seo  Dcsty's  Crlm.  Luw,  i  aii  a,    A» 

ill..  cipLiialUii^O  J  a .  1 2n ;  1^1 .  14 1 :  39  t  d.  :^  J  3^  i  a.  P,4 .  S  c^o  D  l -ity  'fi  trim. 
***H  ^40  a*  lui^tlipLLlon  to  trlrne^,  Ul,  ft  40  t-S  t^^  uid^rt  ttnd  abf{t<^r4 
•Itlie  foct'-ld  C»l,  iuj  i*l.  Wi  see  Death's  €rlni.  l.:i\v.  S  'i?  ^;  tir  ac- 
^mf^iefM—m.  S  SS  a-  Confeclerates  In  n  rttmmofi  dcjfrjo,  of  vvhitU 
ttb«I*ii*a  H  a  nan.  lUXJ  all  pJ-iiitSi>:L-5^?  Itid,  54^^;  U  Mu,  JsJ;  ;iL»  iiL 
ai;  epitit  4ftfti  bOhio  fit,  m.  Be  a  Desly'B  Crlm*  Law,  5  31 J  a.  IC  Is 
^  necfeifiarr  to  prove  tliat  0110  of  two  ron^ipirators  Hmick  iJiufnrul 
«*f— *»C»i,  170;  nof  Is  odo  guiitlBB^  bernusfl  tliu  ona  )iq  kSJls  wa$  al- 
(Wdj niorttlly  woatittetl-H K  Irt .  (J4*  if  crnti  pefsnii  nrgt 3 .  *m< : uunvcfes, 
*Uit.ar4vlaUaDOtber  tokMl^t^ia  le^\  pr^aiuuiitUm  U,vhat  ho  JiiCiJiida 
lokU^  Pae.  Coast  L.  J .  S8I.  Thft  nften&a  of  tfie  ncc^'aaof y  before  tho 
actiieODiuaiilttpfl  to  the  county  where  iho  euhataotlvo  access  on  nl  mrts 
meoiisiinimat4Jd-*27  Cal.  34U:  lu  Uuah.  14^2;  111  Maaa.  au7?  W  liOW.  Fr, 
I4t  I  Itelear  Gr,  a.  no.    e^o  O^fity 'a  Crioi.  Law,  i  Itt  o. 
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32.  All  persons  who,  after  fnll  knowledge  that  a  fel- 
ony has  been  committed,  conceal  it  from  the  magistrate, 
or  harbor  and  protect  the  person  charged  with  or  convict- 
ed thereof,  are  accessories. 

Acoesflories  alter  the  foct,  wbo  am-28  GaL  404;  43  6a.  121;  1  Swan, 
383 ;  3!)  Miss.  103.  What  sufficient  to  create  UabUily-aee  Destys  Grim. 
Law,  S  44  a.   Legal  construction  of  UabtUty-«ee  Id.  S  44  a^ 

Gkdlty  of  a  sa)>stantiTe  crime— 10  CaL  MO;  28  Id. 404;  40 10.120.  See 
Besty'8  Grim.  Law,  1 46  a. 

33w  Except  in  cases  where  a  different  punishment  is 
prescribed,  an  accessory  is  punishable  by  imprisonment 
in  the  State  prison  not  exceeding  five  years,  or  in  a  county 
jail  not  exceeding  two  years,  or  by  fine  not  exceeding  0to 
thousand  dollars. 
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TITLE  in. 
Of  Offenses  against  fbe  Sovereignty  of  tbe  State. 

S  37.   Tntocfa,  who  only  can  commit. 
S  38.  MlttpflaloiioftreMoii. 

37.  Treason  against  this  State  consists  only  in  levying 
war  against  it,  adhering  to  its  enemies,  or  giving  them 
aid  and  comfort,  and  can  be  committed  only  by  persons 
owing  allegiance  to  the  State.  The  punishment  of  trea- 
son shall  be  death. 

T^ason  agaliutt  a  State  Is  an  offense  at  common  law->S  Arch.  Cr. 
Pr.  893,  and  Is  so  recognized  In  the  Constitution  of  the  United  States- 
see  Const.  U.  S.  art.  Iv,  S  2  (2). 

Citizens  of  a  State  owe  allegrlance  to  such  8tate->2  Cranch.  S2;  2 
Kent.  4-J.  Even  though  they  be  alien  residents— 2  DalL  870:  ft  Wheat. 
7«.  See  Desty's  Crim.  Law,  S  <(6  a. 

Zaerying  war,  what  constitutes— 2  Burr.  Tr.  401;  2  DalL  86;  id.  346; 
1  id.  35;  4  Czanch,  75;  2  WaU.  Jr.  129;  11  Johns.  549.  See  Desty's  Crim. 
lAW.§66b. 

Adhering  to  enemies.— What  It  embraees-4ee  Death's  Crim.  Law, 
I6SC 

Pnniahment  for  treason— see  Desty's  Crim.  Law,  1 66  a, 

38.  Misprision  of  treason  is  the  knowledge  and  con« 
cealment  of  treason,  without  otherwise  assenting  to  or 
participating  in  the  crime.  It  is  punishable  by  imprison- 
ment in  the  State  prison  for  a  term  not  exceeding  five 
years. 

MtspflsioB  of  treason,  what  canstttates-see  Desty's  Cihn.  Law, 
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TITLE  IV. 
Of  Crimes  against  the  BlsotiTe  Franchise. 

S  41.  Ylolfttion  of  election  laws  bjr  certain  offloen  a  felony. 

543.  Vtandnlent  registration  a  felony. 

S4S.  Befosai  to  be  sworn  or  to  answer  board  of  Judges. 

544.  Refusal  to  obey  summons  of  board. 
Sift.  FmndnlentTotlng. 

545.  Attempting  to  Yotewldioat  being  goaUfled. 

547.  ProcnringiUegalYotlng. 

548.  Cbanglng  ballots  or  altering  retoms  by  etoetlQnoflloen. 
I  4a.  Inspectors  unfolding  or  marking  tlckati. 

I  M.  Forging  or  altering  retoms. 

IftL  Adding  to  or  subtraodng  from  rotes  given. 

S  08.  Persons  aiding  and  abetting. 

I  tt.  Intimidating,  corrupting,  deceiving,  or  defraodlng  electors. 

S  M.  Furnishing  money  for  elections. 

S  6S.  Offers  to  procure  offices  for  electors. 

I  ffi.  Communicating  such  offer. 

S  67.  Bribing  members  of  legislatiye  caucuses,  etc 

I  68.  PvBTenting  public  meetings. 

S  M>  Disturbance  of  public  meetings. 

S  60.  Betting  on  elections. 

S  61.  Tlolatlon  of  election  laws  by  persons  not  ofKcers. 

I  62.  Tlolatian  of  election  laws  as  to  tickets. 

41.  Every  person  charged  with  the  performance  of  any 
duty,  under  the  provision  of  any  law  of  this  State  relatlnf; 
to  elections,  who  willfully  neglects  or  refuses  to  perf orizi 
it,  or  who,  in  his  official  capacity,  knowingly  and  fraudu- 
lently acts  in  contraYention  or  violation  of  any  of  the 
provisions  of  such  laws,  is,  unless  a  different  punishment 
for  such  acts  or  omissions  is  prescribed  by  this  Code,  pun- 
ishable by  line  not  exceeding  one  thousand  dollars,  or  by- 
imprisonment  in  the  State  prison  not  exceeding  five  years, 
or  by  both. 

Oflbnses  by  election  offloers-eee  Desty's  Crim.  Law,  §  70  J. 
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•  tt  ■  Every  person  who  willfully  causes,  procures,  or 
'allows  himself  to  be  registered  in  l^e  great  register  of  any 
county,  knowing  himself  not  to  be  entitled  to  such  regis- 
tration, is  punishable  by  a  fine  not  exceeding  one  thou- 
«uid  dollars,  or  by  imprisonment  in  the  county  jail  or 
-State  prison  not  exceeding  one  year,  or  by  both.  In  all 
cases  where,  on  the  trial  of  a  person  charged  with  any 
offense  under  the  provisions  of  this  section,  it  appears  in 
evidence  that  the  accused  stands  registered  in  the  great 
■r^^ister  of  any  county,  without  being  qualified  for  such 
r^pstration,  Uie  court  must  order  such  registration  to  be 
canceled. 

Frandtdent  registration  is  a  misdemeanor— 8  Blatchf •  48.  See  Rev. 
•Stat.  ij;s.s  6612'. 

43.  Every  person  who,  after  being  required  by  the 
-b6ard  of  judges  air  any  election,'  refuses  to  be  sworn,  or 
i)eing  sworn,  refuses  to  answer  any  pertinent  question, 
propounded  by  such  board,  touc^iing  the  right  of  another 
to  vote,  is  guilty  of  a  misdemeanor.  [Approved  March 
30th,  in  effect  July  1st,  1874.} 

44.  Every  person  sUnimoned  to  appear  and  testify  be- 
fore any  board  of  registration,  whp  willfully  disobeys 
such  smnmons,  is  guilty  of  a  misdemeanor. 

45.  Every  person  not  entitled  to  vote,  who  fraudulently 
votes,  and  every  person  who  votes  more  than  once  at  any 
mie  eleotion,  or  knowingly  hands  in  two  or  more  tickets 
folded  together,  or  changes  any  ballot  after  the  same  has 
been  deposited  in  the  ballot-box,  or  adds,  or  attempts  to 
add,  any  ballot  to  those  illegally  polled  at  any  elec- 
tion, either  by  fraudulently  introducing  the  same  into 
the  ballot-box  before  or  after  the  ballots  therein  have 
been  counted;  or  adds  to,  or  mixes  with,  or  attempts  to 
add  to  or  mix  with,  the  ballots  lawfully  polled,  other  bal- 
lots, while  the  «ame  are  being  counted  or  canvassed,  or  at 
any  other  time,  with  intent  to  change  the  result  of  such 
election;  ,or /carries  away  or  destroys,  or  attempts  to 
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carry  away  or  destroy,  any  poU-lists,  or  ballotay  or  b^Uot- 
box,  for  the  purixise  of  lireakiDg  up  or  invalidatinp  such 
eloction,  or  T^Ufully  detains,  mntilates  or  destroy*  any 
election  returns,  or  in  any  manner  so  interferes  wk  H  the 
ofiicers  holding  such  election  or  conducting  such  ca  ^^tm, 
or  with  the  Toters  lawfully  exercising  their  rights  ox  vot- 
ing at  such  election,  as  to  prevent  such  election  or  canvMs 
from  being  fairly  held  and  lawfully  conducted,  is  goUty 
of  a  felony. 

Bight  to  rote,  not  dependent  on  citizenship-see  Desty^  GEim.  LaWt 
S70C. 

State  has  ezolnslTe  power  to  regnbite  the  rigbt  of  sajfrage— 41  GaL 
43;  1  Hoghes,  448;  ii  Blatehf.  200;  53  Pa.  Sfe.  112;  1  MeAr.  160? 

Illegal  voting— eee  Desby'a  Grim.  Law,  S  70  e. 

Voting  twloe— see  id.  S  70  f  .  Wben  a  person  Is  so  dnmk  as  not  to 
be  able  to  form  an  intent,  be  cannot  be  oonTicted— 29  GaL  €78.  The 
act  must  be  done  knowingly— id. 

46.  Every  person  not  entitled  to  vote,  who  fcandn- 
lently  attempts  to  vote,  or  who,  being  entitled  to  vote,  at- 
tempts to  vote  more  than  once  at  any  election,  is  guilty  of 
a  misdemeanor. 

Attempts  to  defirand.— As  by  personating  another  who  has  llTed, 


but  is  at  the  time  dead— 14  Low.  Gan.  Rep.  435:  Buss,  ft  B.  324;  Bex  v. 

Graup,id.327;  and  it  is  not  necessary  that  the  false  p " "     ' " 

prove  successful— 12  Week.  Bep.  310. 


47.  Every  person  who  procures,  aids,  assists,  counsels, 
or  advises  another  to  give  or  offer  his  vote  at  any  election, 
knowing  that  the  person  is  not  qualified  to  vote,  is  guilty 
of  a  misdemeanor. 

48.  Every  officer  or  clerk  of  election  who  aids  in  chang- 
ing or  destroying  any  poll-list,  or  in  placing  any  ballots 
in  the  ballot-box,  or  taking  any  therefrom,  or  adds,  or  at- 
tempts to  add,  any  ballots  to  those  legally  polled  at  such 
election,  either  by  fraudulently  introducing  the  same  into 
the  ballot-box  before  or  after  the  ballots  therein  have  been 
counted,  or  adds  to  or  mixes  with,  or  attempts  to  add  to 
or  mix  with  the  ballots  polled  any  other  ballots,  while 
the  same  are  being  counted  or  canvassed,  or  'at  any  other 
time,  with  intent  to  change  the  result  of  such  election, 
or  allows  another  to  do  so,  when  in  his  power  to  preveat 
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It,  or  carries  away  or  destroys,  or  knowingly  allows  an- 
other to  carry  away  or  destroy  any  poll-list,  ballot-box,  or 
ballots  lawfolly  polled,  is  punishable  by  imprisonment  in 
the  State  prison  for  not  less  than  two  nor  more  than  seven 
years. 

49.  Every  inspector,  judge,  or  clerk  of  an  election, 
who»  previous  to  putting  the  ballot  of  an  elector  in  the 
ballot-box,  attempts  to  iind  out  any  name  on  such  ballot, 
or  who  oj}eua  or  suffers  the  folded  ballot  of  any  elector 
which  has  been  handed  in  to  be  oi>ened  or  examined  pre- 
vious to  putting  the  same  into  the  ballot-box,  or  who 
makes  or  places  any  mark  or  device  on  any  folded  ballot 
with  the  view  to  ascertain  the  name  of  any  person  for 
whom  the  elector  has  voted,  or  who,  without  the  consent 
of  the  elector,  discloses  the  name  of  any  person  which 
such  inspector,  judge,  or  clerk  has  fraudulently  or  ille- 
gally discovered  to  have  been  voted  for  by  such  elector,  is 
punishable  by  fine,  not  less  than  fifty  nor  more  than  five 
hundred  dollars. 

50L  Every  person  who  forges  or  coimterf eits  returns  of 
an  election  purporting  to  have  been  held  at  a  precinct, 
town,  or  ward  where  no  election  was  in  fact  held,  or  will- 
fully substitutes  forged  or  counterfeit  returns  of  election 
in  the  place  of  the  true  returns,  for  a  precinct,  town,  or 
ward  where  an  election  was  actually  held,  is  punishable 
by  imprisonment  in  the  State  prison  for  a  term  not  less 
than  two  nor  more  than  ten  years. 

Oertifloato.— Making  ft  false  certificate  of  the  resnlt  of  an  election  Is 
amindemeanor— 2  DUL  219;  S.  C.  Id  Am.  Law  Beg.  737. 

51.  Every  x>erson  who  willfully  adds  to  or  subtracts 
from  the  votes  actually  cast  at  an  election,  in  any  returns, 
or  who  alters  such  returns,  is  punishable  by  imprison- 
amit  in  the  State  prison  for  not  less  than  one  nor  more 
tiMm  five  years. 

52.  Every  person  who  aids  or  abets  in  the  commission 
of  any  of  the  offenses  mentioned  in  the  four  preceding  seo> 
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tions,  is  puniflhable  by  imprisonment  in  the  county  jail 
for  the  period  of  six  months,  or  in  the  State  prison  not  ez- 
ceeding  two  years.  [Approved  March  30th,  in  effect  July 
1st,  1874.]  .... 

53.  Every  person  who,  by  force,  threats,  menaces^ 
bribery,  or  any  corrupt  means,  either  directly  or  indirect- 
ly, attempts  to  influence  any  elector  in  giving  his  vote,  or 
to  deter  him  from  giving  the  same,  or  attempts  by  any 
means  whatever  to  awe,  restrain,  hinder,  or  disturb  any 
elector  in  the  free  exercise  of  the  right  of  suffrage,  or  fur-' 
nishes  any  elector  wishing  to  vote,  who  cannot  read,  with 
a  ticket,  informing  or  giving  such  elector  to  understand 
that  it  contains  a  name  written  or  printed  thereon  differ- 
ent from  the  name  which  is  written  or  printed  thereon,  or 
defrauds  any  elector  at  any  such  election,  by  deceiving 
and  causing  such  elector  to  vote  for  a  different  person  for' 
any  office  than  he  intended  or  desired  to  vote  for;  or  who, 
being  inspector,  judge,  or  clerk  of  any  election,  while  act- 
ing as  such,  induces,  or  attempts  to  induce,  any  elector, 
either  by  menace  or  reward,  or  promise  thereof,  to  vote 
differently  from  what  such  elector  intended  or  desired  to 
vote,  is  guilty  of  a  misdemeanor. 

Oorrapting  electors^-see  Desty's  Crlm.  Law,  S  70  h. 
Defrauding  electors— see  Desty's  Grim.  Law,  S  70  J. 

54.  Every  person  who,  with  intent  to  promote  the  elec- 
tion of  himself  or  any  other  person,  either— 

1.  Furnishes  entertainment  at  his  expense  to  any  meet- 
ing of  electors  previous  to  or  during  an  election; 

2.  Pays  for,  procures,  or  engages  to  pay  for  any  such 
entertainment; 

3.  Furnishes  or  engages  to  pay  or  deliver  any  money  or 
property  for  the  purpose  of  procuring  the  attendance  of 
voters  at  the  polls,  or  for  the  purpose  of  compensating, 
any  person  for  procuring  attendance  of  voters  at  the  polls, 
except  for  the  conveyance  of  voters  who  are  sick  or  in- 
firm; 

i.  Furnishes  or  engages  to  pay  or  deliver  any  money 
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or  proi>erty  for  any  purpose  intended  to  promote  the  elec- 
tion of  any  candidate,  except  for  the  expenses  of  holding 
and  conducting  public  meetings  for  the  discussion  of  pub- 
lic questions,  and  of  printing  and  circulating  ballots, 
handbills,  and  other  papers,  previous  to  such  election; 

—is  guilty  of  a  misdemeanor. 

Befireshments.— GlTlng  refreshments  to  7oter»  to  InflneDce  bis  vote 
^2  Tyrw.  134;  or  farnismng  U4ttor»-17  Kan.  351. 

Famishing  money,  or  property,  to  Influence  Yote— eee  Desty's 
CrinLlAWySTOb. 

55.  Every  person  who,  being  a  candidate  at  any  elec- 
tion, offers  or  agrees  to  appoint  or  procure  the  appoint- 
ment of  any  particular  person  to  office,  as  an  inducement 
or  consideration  to  any  person  to  vote  for,  or  procure  or 
aid  in  procuring  the  election  of  such  candidate,  is  guilty 
of  a  misdemeanor. 

Giving  promises  of  reward  to  procure  Totes-see  Desty's  Crlm. 

56.  Bvery  person,  not  being  a  candidate,  who  commu^ 
nicates  any  offer,  made  in  violation  of  the  last  section,  to 
ftny  person,  with  intent  to  induce  him  to  vote  for,  or  to 
procure  or  aid  in  procuring  the  election  of  the  candidate 
making  the  offer,  is  guilty  of  a  misdemeanor. 

57.  Every  person  who  gives  or  offers  a  bribe  to  any 
officer  or  member  of  any  legislative  caucus,  political  con^ 
vention,  committee,  primary  election,  or  political  gather- 
ing of  any  kind,  held  for  the  purpose  of  nominating  can- 
didates for  offices  of  honor,  trust,  or  profit,  in  this  State, 
with  intent  to  influence  the  person  to  whom  such  bribe  is 
given  or  offered  to  be  more  favorable  to  one  candidate 
than  another,  and  every  person,  member  of  either  of  the 
bodies  in  this  section  mentioned,  iP^ho,  receives  or  offers 
to  receive  any  such  bribe,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one,  nor  more  than  four- 
teen years. 

5&  Every  person  who,  by  threats,  intimidations,  or 
imlawful  violence,  willfully  hinders  or  prevents  electors 
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from  assembling  in  public  meeting  for  tbe  consideiatloa 
of  public  questions,  is  guilty  of  a  misdemeanor. 
Thraats  and  inti2Didation--«ee  Desty's  Crlin.  Law,  1 71 L 

59.  Every  person  who  willfully  disturbs  or  breaks  up 
any  publio  meeting  of  electors  or  others,  lawfully  being 
lield  for  the  purpose  of  considering  publio  questions,  is 
guilty  of  a  misdemeanor. 

Diatorbing  eleoton-see  Destjr^  Crlm.  Law,  f  71 L 

60.  Every  person  who  makes,  offers,  or  accepts  any 

bet  or  wager  upon  the  result  of  any  election,  or  upon  the 

success  or  failure  of  any  person  or  candidate,  or  upon  the 

number  of  votes  to  be  cast,  either  in  the  aggregate  or  for 

any  particular  candidate,  or  upon  the  vote  to  be  cast  by 

any  person,  is  guilty  of  a  misdemeanor. 

Betting  on  electiona.— On  the  result  of  an  eleetlon.  Is  !ndlctti>le— 
2  luO.  4»9i  11  Ala.  643;  4  B.  Hon.  1;  1  Oblo  8t.  139;  2  Humph,  aoit 
A  lU.  661:  U  Dana.  31;  1  Meigs,  1%);  but  not  after  the  election  Is  over 
—4  Sneeu,  437;  2  Ala.  340;  or  betting  ou  an  election  out  of  the  State— 4 
111.  bin.  Bets  on  several  difTerent  results  are  one  bet-6  Sueed,  662.  X 
sale  of  property  may  be  a  bet— 2  Ind.  499:  16  B.  Mon.  323.  Or  the  offer 
of  a  present  on  result  of  the  election  is  a  bet— 13  Smedes  ft  M.  4M. 

61.  Every  person  who  willfully  violates  any  of  the 
provisions  of  the  laws  of  this  State  relating  to  elections  is, 
unless  a  different  punishment  for  such  violation  is  pr^ 
scribed  by  this  Code,  punishable  by  fine  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  in  the  State 
prison  not  exceeding  five  years,  or  by  both 

62.  Every  person  who  prints  any  ticket  not  in  conform- 
ity with  section  one  thousand  one  hundred  and  ninety-one 
of  the  Political  Code,  or  who  circulates  or  gives  to  another 
any  ticket,  knowing  at  the  time  that  such  ticket  doea  not 
conform  to  the  provisions  of  section  one  thousand  one 
hundred  and  ninety-one  of  the  Political  Code,  la  guilty  o€ 
a  misdemeanor.    [Approved  March  23rd,  191^} 
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TITLE  V. 

Of  Crimes  by  and  against  the  Bxeontlve  Po'wrer 
of  the  State. 

I  95,  Acting  In  a  pnbllc  capacity  withoat  having  qnalifled. 

i  €6.  ActB  of  officers  de/aeto  not  affected. 

S  «7.  OlTlng  or  offering  bribes  to  ezeeutlTe  offloen. 

108.  Addng  or  reeelTlng  briber. 

S  €9.  Besisting  officers. 

i  70.  Extortion. 

S  7L  Officers  Illegally  Interested  In  contracts, 

S  72.  Presenting  fraadnlent  bills  or  claims  for  allowance  or  payment* 

S  71.  Buying  ^;>polntmentB  to  office. 

S  74.  Taking  rewards  for  deputation. 

S  75.  Exercising  functions  of  office  wrongfully. 

S  76.  Bef  nsal  to  surrender  books*  etc.,  to  successor. 

i  77.  Sections  to  apply  to  administrative  and  ministerial  officers. 

65.  Krery  person  who  exercises  any  function  of  a  pab>, 
lie  office  withoat  taking  the  oath  of  office,  or  withoat  giv* 
ing  the  reqaired  bond,  is  gailty  of  a  misdemeanor.  [Ap^- 
proved  March  SOth^  in  effect  Jaly  Ist,  1874.] 

66.  The  last  section  shall  not  be  constraed  to  affect  the 
validity  of  acts  done  by  a  person  exercising  the  functions 
of  a  public  office  in  fact,  where  other  persons  than  himself 
are  interested  in  maintaining  the  validity  of  such  acts. 

67.  Svery  person  who  gives  or  offers  any  bribe  to  any 
executive  officer  of  this  State,  with  intent  to  influence  him* 
in  respect  to  any  act,  decision,  vote,  opinion,  or  other  pro- 
ceeding as  such  officer,  is  punishable  by  imprisonment  in* 
the  State  prison  not  less  than  one  nor  more  than  fourteen 
yean,  and  is  disqualifled  from  holding  any  office  in  this 
State. 

ExecntiTO  officers.— It  Is  Indictable  to  be  concerned  In  bribing,  or 
■tempting  to  bribe*  a  cabinet  minister— 4  Burr.  8494;  a  commissioner 
of  tbe  rei^nne-2  DaU.  384:  Whart.  St.  Tri,  139;  a8li6rifl-i4  Ala.  m^ 
•  Tte.  Ct.  App.  065;  1  Va.  cfas.  138. 

Pav.  CoDS'S* 
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The  oWst  of  a  tnrlbe  li  mflleieikt,  withoat  tender  or  prodacttoB  of 
(he  money-^)  Pac.  Gout  L.  J.  mi;  SS  N.  J.  L.  103.  See  Besty's  Crim. 
Law,  S  71b. 

68.  Every  execatlve  officer,  or  person  elected  or  ap- 
pointed to  an  executive  office,  who  asks,  receives,  or 
agrees  to  receive,  any  bribe,  upon  any  agreement  or  un- 
derstanding (bat  his  vote,  opinion,  or  action  npon  any 
matter  then  pending,  or  which  may  be  brought  before  him 
in  his  official  capacity,  shall  be  influenced  thereby,  is  pun- 
ishablo  by  imprisonment  in  the  State  prison  not  less  than 
one  nor  more  than  fourteen  years;  and,  in  addition  there- 
to, forfeits  his  office,  and  is  forever  disqualified  from  hold- 
ing any  office  in  this  State. 

Accepting  bribes.— An  offer  by  an  officer,  to  receive  a  bribe.  Is  la. 
dlctable-65llL 68.   See Desty's Crim. Law, S 71  c. 

69.  Every  person  who  attempts,  by  means  of  any 
threat  or  violence,  to  deter  or  prevent  an  executive 
officer  from  performing  any  duty  imposed  upon  such 
officer  by  law,  or  who  knowingly  resists,  by  the  use  of 
force  or  violence,  such  officer,  in  the  performance  of  his 
duty,  is  punishable  by  fine  not  exceeding  five  thousand 
dollars,  and  imprisonment  in  the  county  jail  not  exceed- 
ing five  years. 

Oflbnse,  constmed.— The  offense  eonstets  in  any  act  which  Is  de- 
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70.  Every  executive  or  ministerial  officer  who  know- 
ingly asks  or  receives  any  emolument,  gratuity,  or  reward, 
or  any  promise  thereof,  excepting  such  as  may  be  author- 
ized by  law,  for  doing  any  official  act,  is  guilty  of  a  mis- 
demeanor. [Approved  March  dOth,  in  effect  July  1st,  1874^] 

Eictortion  at  common  law  Is  tlie  takinff,  by  c61or  of  office,  money 
or  other  thing  of  value  that  is  not  due— 6  Gowen.oei:  S  Bush, 39.  Be- 
fore  it  a  due-1  Pick.  270:  S3N.  J.  L.  142;  2  SueeU.  160;  I  Tcrg.  261;  6 
Cowen.66I:  I  Mont  322;  65  Ala.  125:  1  Lea.  (Tenn.)  271;  5Sneed,60:  1 
Sawy.  473.  Or  tnore  than  is  due-l  Yeates,  71.  It  is  enouffh  if  any  vain- 
ahle  thing  Is  received  -5  Blackf .  460.  See  Desly 's  Crim.  Law,  §  84  a. 

A  pabUo  offioer  only  can  be  eonvictod  of  this  offense-M  Oa.  38S, 
Bee  Desty's  Crim.  Law,  S  84  b. 
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71.  Brexy  officer  o^  person  prohibited  by  the  laws  of 
this  State  from  making  or  being  interested  in  contracts, 
or  from  becoming  a  vendor  or  purchaser  at  sales,  or  from 
purchasing  scrip,  or  other  evidences  of  Indebtedness,  who 
violates  any  of  the  provisions  of  snch  laws,  is  punishable 
by  a  fine  of  not  more  than  one  thousand  dollars,  or  by 
imprisonment  in  the  State  prison  not  more  than  five 
years,  and  is  forever  disqualified  from  holding  any  office 
in  this  State. 

72.  Every  person  who,  with  intent  to  defraud,  presents 
for  allowance  or  for  payment  to  any  State  board  or  offi- 
cer, or  to  any  county,  town,  city,  ward,  or  village  board 
or  officer,  authorized  to  allow  or  pay  the  same  if  genuine, 
any  false  or  fraudulent  claim,  bill,  account,  voucher,  or 
wilting,  is  guilty  of  felony. 

73.  Every  person  who  gives  or  offers  any  gratuity  or 

reward,  in  consideration  that  he  or  any  other  person  shall 

be  appointed  to  any  public  office,  or  shall  be  permitted  to 

exercise  or  discharge  the  duties  thereof,  is  guilty  of  a 

misdemeanor. 

Bnyinc  appointmenti  to  office— 3  Serg.  A  B.  S38;  M  Wis.  219;  8 
Gent-lTj.  495;  6  Hm,27:  S2  Vt  626 ;  2  Ya.  Oas.  460 :  2  Oamp.  229;  U 
Mod.  187 :  S  Bur.  1S35 ;  4  id.  2494.   See  Deety's  Grim.  Law,  S  70  h. 

74.  Every  public  officer  who,  for  any  gratuity  or  re- 
ward, appoints  another  person  to  a  public  office,  or  per- 
mits another  person  to  exercise  or  discharge  any  of  the 
duties  of  his  office,  Is  punishable  by  a  fine  not  exceeding 
five  thousand  dollars,  and,  in  addition  thereto,  forfeits 
his  office,  and  is  forever  disqualified  from  holding  any 
nffice  in  this  State. 

75.  Every  perscm  who  willfully  and  knowingly  in- 
trudes himself  into  any  public  office  to  which  he  has  not 
been  elected  or  appoint<ed,  and  every  person  who,  having 
been  an  executive  officer,  willfully  exercises  any  of  the 
functions  of  his  office  after  his  term  has  expired,  and  a 
successor  has  been  elected  or  appointed  and  has  qualified, 
is  guilty  of  a  misdemeanor. 
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76.  Every  officer  whose  office  is  abolished  by  law,  or 
who,  after  the  expiration  of  the  time  for  which  he  may  be 
appointed  or  elected,  or  after  he  has  resigned  or  been 
legally  removed  from  office,  willfully  and  unlawfully 
withholds  or  detains  from  his  successor,  or  other  person 
entitled  thereto,  the  records,  papers,  docxunents,  or  other 
writing  appertaining  or  belonging  to  his  office,  or  muti- 
lates, destroys,  or  takes  away  the  same,  is  punishable  by 
imprisonment  in  the  State  prison  not  less  than  one  nor 
more  than  ten  years. 

77.  The  various  provisions  of  this  chapter  apply  to 
administrative  and  ministerial  officers,  in  the  same  man- 
ner as  if  they  were  mentioned  therein. 
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TITLE  VL 
Of  Ctimes  against  the  Leglalati've  Power. 

I8L   PrerentingthemeetiiigofflieLeglabiti^. 

Sn.  I>l8tiirt>lDfftlieIieglalstiire  while  In  sesdon. 

in.  AltsringdnftofMIlorrMoliitlon. 

IN.  Altering  enrolled  copy  of  bill  or  resolutkni. 

S  8S.   Giving  or  offering  bribes  to  members  of  tbe  Legislttortt. 

S  M.  BecelTing  bribes  by  members  of  the  Legislatiire. 

S87.  Witnesses  refusing  to  attend,  etc,  before  the  Legtslatiirtti 

sat.  Bribes  bjmmnben  of  the  Leglstotim. 

S».  Lobbying. 

81.  Every  person  who  willfully,  and  by  force  or  fraud, 
prevents  the  Legislature  of  this  State,  or  either  of  the 
lioiues  composing  it,  or  any  of  the  members  thereof, 
from  meeting  or  organizing,  is  guilty  of  felony. 

82.  Every  person  who  willfully  disturbs  the  Legisla- 
ture of  this  State,  or  either  of  the  houses  composing  it, 
while  in  seesion,  or  who  commits  any  disorderly  conduct 
in  the  immediate  view  and  presence  of  either  house, 
tending  to  Interrupt  its  proceedings  or  impair  the  respect 
due  to  its  authority,  is  guilty  of  a  misdemeanor. 

Zaecistotive  bodies  haTe  inherent  power  to  jranlsh  for  contempt  of 
ttelr  rales  and  orde»-6  Wheat  204:  7  id.  38;  f  McAr.  453;  1  Wood.  * 
1L440;9  J<Ans.  185:  Sid.  tS7;  4  Pa.  L.  J.  220;  14  Gray,  226;  37  N.  H.  4W. 
See  llto&t,  saS;  Cnsta.  L.  A  P.  of  Legis.  Assam.  633.  606,  £»,  6M; 
DeBtyt  Grim.  Law,  S  73  d.  And  any  insult,  contamely.  threat,  or  tIo- 

eaonot  extend  beyond 
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Imputation  of  bribery,  or  corruption,  is  an  act  of  contempt— 
204;  1  Wlls.  299;  S  id.  188.  But  the  Dower  of  the  Legislature 
cteiid  beyond  the  session-S  Wheat.  9M:  13  Md.  642. 

83.  Every  person  who  fraudulently  alters  the  draft  of 
■ny  bill  or  resolution  which  has  been  presented  to  either 
of  the  houses  composing  the  Legislature,  to  be  passed  or 
Adopted,  with  intent  to  procure  it  to  be  passed  or  adopted 
l>y  either  house,  or  certified  by  the  presiding  officer  of 
either  house,  in  language  different  from  that  intended  by 
inch  house,  is  gnUty  of  felony. 
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84.  Every  person  who  frandolently  alters  the  enrolled 
copy  of  any  bill  or  resolution  which  has  been  passed  or 
adopted  by  the  Legislature  of  this  State,  with  intent  to 
procure  it  to  be  appreyed  1^  the  fovemor,  or  certified  by 
the  secretary  of  state,  or  printed  or  published  by  the 
printer  of  the  atati^^s,  in  language  different  icom  that  in 
which  it  was  passed  or  adopted  by  the  Legislatttre,  is 
guilty  of  felony. 

85.  Everyperson  who  gives  or  offers  to  give  a  bribe  to 
any  member  of  the  Le^lature,  or  to  another  person  for 
him,  or  attempts  by  menace,  deceit,  suppression  of  truth, 
or  any  corrupt  means,  to  influence  a  member  in  giving  or 
withholding  his  vote,  or  in  not  attending  the  house  or  any 
committee  of  which  he  is  a  member,  is  punishable  by  im- 
lirisonment  in  the  State  prison  not  less  than  one  nor  more 
than  ten  years, 

aiving  bribo  to  legislative  o9ceE»— WhartPvec.  1012. 

Oflbr  of  bribe.-*It  is  as  much  a  grtine  to  offer  a  bribe  as  to  take 
one— 33  N.  J.  Ii.  102;  6  Pac.  O.  L.  J.  1031.  The  offense  Is  complete  when 
the  offer  is  macte,  although  in  a  matter  not  in  the  power  of  the  of* 
llcei^-33  N.  J.  L.  102.  The  attempt  Is  snfflolent.  eyen.thoiigbthe  offense 
be  not  consammated>;«5  IlL  56;  Stf  Tex.  294.  See  14  Ala.  003;  4  Burr. 
f494;  2  Camp.  229;  2  Ld.  Raym.  1377.  And  without  tender  or  prodno- 
tton  of  the  mouey  offered-0  P|us.  G.  L.  J.  1031;  1  Va.  .Gas.  13S.  See 
Desty's  Grim.  Law,  S  71  b. 

86.  Every  mmnber  of  either  of  the  houses  oompoaing 
the  Legislature  of  this  State  who  asks,  receives,  or  agreea 
to  receive  any  bribe,  upon  any  understanding  that  hia 
official  vote,  opinion.,  judgment,  or  action  shall  be  iur 
fluenced  thereby,  or  shall  be  given  in  any  particular 
manner,  or  upon  any  particular  side  of  any  question 
or  matter  upon  which  he  may  be  required  to  act  in  hia 
official  capacity,  or  gives,  or  offers,  or  promises  to  give 
any  official  vote  in  consideration  that  another  member  of 
the  Legislature  shall  give  any  such  vote,  either  i^>on  tUe> 
same  or  another  question,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one  nor  more  than  four- 
teen  years,  and  upon  conviction  thereof  shall,  in  addition^ 
to  said  punishment,  forfeit  his  office,  be  disfranohiaed^ 


and  f oreyer  disqnalifled  from  bolding  any  office  or  public 
trust.    [Ineffect  April  6th,  1880.] 

BaoeiTliic  tnib«^^An  offer  br  an  oflloer  to  recolTe  a  teUM  li  indict^ 
tUi^-nm^  8eel>esty'sCi%ii.Law,S71e. 

Oontraets  for  eontliigent  compensation  for  <rt>tatnlng  legislation,  or 


for  use  of  personal,  or  any  secreforsinister  inflnenee  on  legislators,  or 
for  lervices  of  log-rolling,  are  Told,  and  the  parties  thereto  are  indict- 
£Ueforml8demeanor~lS  How.  314;  37  GaL  168;  6  I>ana,l66i  27  Mich. 


»;  54  Me.  250:  3S  Mass.  473:  1  Aiken.  264;  6  Watts  A  S.31A;  7  Watts, 
Itt;  14  N.  T.  2»;  18  Pick.  470;  8  Ala.  710;  2  Va.  Gas.  460. 

87.  Every  person  who,  being  summoned  to  attend  as 
witness  before  either  house  of  the  I^sgislature  or  any 
eommittee  therectf ,  refuses  or  nefirlects,  without  lawful 
excuse,  to  attend  pursuant  to  such  summons;  and  every 
person  who,  being  present  b^ofe^4iher  house  of  the  Leg- 
islature or  any  committee  thereof,  willfully  refuses  to  be 
sworn,  or^  mwiwer  any  iiiaterial  and  pfoper  qiiestion,  or 
to  produce,  upon  reasonable  notice,  any  material  and 
proper  books,  papers,  or  documents  in  his  possession  or 
under  his  control,  is  guilty  of  a  misdemeanor. 

A9*  ^^ry  memb^  of  the  I^eglslature  convicted  of  any 
Crime  defined  in  this  chapter,  in  addition  to  the  punish- 
ment prescribed,  forfeits  his  office,  and  is  forever  disqual- 
ified Irom  iiolding  any  office  in  thip  State- 

89.  Every  person  who  obtained  or  seelfs  to  obtain 
BMUMty  orptiiear  thing oi  value itovx  another  person,  upon 
a  pretense,  claim,  or  representation  that  he  can  or  will 
hnproperly  influence  in  any  manner  the  action  of  any 
member  of  a  legislative  body  in  regard  to  any  vote  or 
legislative  matter,  is  guilty  of  a  felony.  Upon  the  trial  no 
person  otherwise  competent  as  a  witness  shall  be  excused 
from  testifying  as  such  concerning  the  offense  charged,  on 
the  grounds  that  such  testimony  may  criminate  himself> 
or  subject  him  to  public  infamy,  but  such  testimony  shall 
not  afterward  be  used  against  him  in  any  judicial  pro- 
ceeding, except  for  perjury  in  giving  such  testimony.  L^ 
effect  April  6th,  1880.] 
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TITLE  Vn. 

Of  Crimes  against  Publio  Jostloe. 

Chap.     I.    Bbibeby  and  Cobbuftiov. 
n.    Bescux. 

m.    E80APE8  Ain>  Amura  thebein. 
IV.    FoBoiNO,  STBALnra,  MnriLATnro,  A2a>  Fauk 
msQ  Judicial  akd  Public  Beoobds  ani^ 
DooxTMEirrs. 

y.     PeBJUBY  akd   SUBOBNATIOir  OF  PBBJUBT. 
VI.     FALSIFTlNa  EVIDENOB. 

vn.    Otbeb  Offenses  aoainst  Public  iTusncBi 

VnL     Ck>KBPIBAOT. 
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CKAPTEBI. 

BBIBBBT  AXD  OOBMUmOM, 

f  n:  CHvtag brlbee  to  jndgw,  faron,  leftticei,  ef. 

i  tt.  B6eelTliiff]>ribei  1*7  Judicial  oaeeis,Jiiittn»«le. 

I  N.  SxtortloD. 

I  tSk  Improper  attempti  to  Inflimnca  Juiobb,  rofcfeM,  ate. 

I  tt.  Mlsoondnet  of  jnron,  referees,  eto. 

f  tr.  Justice  or  eoostableporehasIiiffJadgBieiit. 

i  98.  OfflcersconTlctedof.disfrsiicliised. 

I  98.  Saperintendent  of  printing,  interest  in  oontfaetSf  etc. 

SlMi  gnperintendent  of  printing,  collasion  in  fomisMng  mt» 


92.  Ihrery  person  who  gives  or  offers  to  give  a  bribe  ta> 
any  judicial  officer,  juror,  referee,  arbitrator,  or  umpire,  or 
to  any  person  who  may  be  authorized  by  law  to  hear  or  de- 
tennine  any  question  or  controTersy,  with  intent  to  influ- 
eaoe  his  Tote,  opinion,  or  decision  upon  any  matter  or 
question  which  is  or  may  be  brought  before  him  for  deci- 
sion, is  punishable  by  imprisonment  in  the  State  prison 
not  less  than  one  nor  more  than  ten  years. 

Bribery,  wliat  oonstitates.— It  is  the  giving  or  receiving  of  any 
nliua>le  tbing,  in  order  that  the  receiver  may  be  corrtxptly  influenced 
thereby,  in  the  dischacge  of  some  public  du^— 10  Iowa*  212.  See  Des- 
k's Oam,  Law.  S  71  a.  It  most  be  in  some  suit,  matter,  or  caose,  peud* 
liigorbimightlMfQre]iim-2CaLM4;  14  Ala.  603. 

Jniidal  oflloers.— The  statute  confines  the  oiStaise  to  acting  more 
fsTonUy  to  one  side  than  the  other—2  Gal.  064. 

lastioesof  the  peace,  or  any  judicial  officer— 14  Ala.  003:  20Yt.O. 

^oaecating  attoineys-tt  Lad.  189;  1  Ya.  Gas.  138;  14  Ala.  603;  Gonf . 

MsBlMn  of  mnnicipal  board— 33  N.  J.  L.  102. 

OflSning  biibe.-'The  offer  of  a  bribe  is  a  crime— 33  N.  J.  L.  102;  even 

*- — ^  the  offense  be  not  consummated— 05  m.  68:  36  Tez.  294.   Seo  14 


AlsJoS;  4  Burr.  2494;  2  Camp.  229:  2  Ld.  Baym.  1377;  nor,  although  la 
anstternotln  the  power  ofthe  officer  to  consummate— 33  N.J.L.  102; 
SBd  no  sabeeqnent  act  of  the  officer  will  exculpate— 7  Tex.  Gt.  App. 
UL  When  a  party  knew  tliat  the  one  to  whom  he  offered  the  bribe 
VM  under  age.  the  offense  is  committed— 2  Sawy.  481.  A  tender  or 
VradiMdioo^  the  money  is  not  necessaqr— G  Pac  C.  J*  J.  1021;  1  Ta. 
OM.ia.   8eeI>esty'8Crhn.Law,S71b. 
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93.  Every  jadicial  officer,  Juror,  referee,  arbitrator,  or 
Qinpire,  and  every  person  authorized  by  law  to  hear  or 
determloe  any  question  or  controverey,  who  asks,  re- 
ceives, or  agrees  to  receive,  any  bribe,  upon  any  agree- 
ment or  understanding  that  his  vote,  opinion,  or  decision 
upon  any  matter  or  question  which  is  or  may  be  brought 
before  him  for  decision,  shall  be  influenced  thereby,  is 
punishable  by  imprisonmeiit  in  tiw  State  prison  net  leas 
than  one  nor  more  than  ten  years. 

Aceefrting^  bribe.— It  is  brlbeiy  to  seek  an  lUKhie  remtfd  te  iittaenoe 
behavior  in  office^  BL  Com.  139;  and  an  offer  to  reeelTe  a  bribe  Is  in- 
dictablo-65  m.  tt.  ToiiiskeacaMotbilbei7aetiialvslae--64]Dd.a6I: 
0.  C.  2  Am.  Cr.  B.  23. 

94.  Every  judicial  officer  who  asks  or  receives  any 

emolument,  gmtnity,  or  reward,  or  any  promiBe  thereof, 

except  such  as  may  be  authorized  by  law,  for  doing  any 

9fflcial  act,  is  guilty  of  a  misdemeanor. 

Extortion.— No  fees  can  be  exacted  but  those  provided  by  law,  sanc- 
tioned birthecom,,or^n]iatted  by^^  — 

Desty' 

95.  Ev^ry  person  who  corruptly  attempts  to  lnflueno& 
a  juror,  or  any  person  summoned  or  diftwn  as  a  jitror,  or" 
chosen  as  an  arbitrator,  or  umpire,  or  appointed  a  refei«e, 
in  respect  to  his  verdict  in,  or  decision  of  any  cause  or 
proceeding,  pending  or  about  to  be  brought  before  him, 
either— 

1.  By  means  of  any  communication^  oral  or  written, 
had  with  him  except  in  the  regular  course  of  proceedings ; 

2.  By  means  of  any  book,  paper,  or  instrument  exbib* 
ited,  otiierwise  than  in  the  regular  course  of  proceedings; 

3.  By  means  of  any  threat,  intimidation,  penuasloU,  6v 
entreaty;  or, 

4.  By  means  of  any  promise,  or  assurance  of  any- 
pecuniary  or  other  advantage; 

—is  punishable  by  fine  not  exceeding  five  thouaaxicE 
dollars,  or  by  imprisomneiit  in  liie  State  prison  net  exceed* 
ing  five  y eaiik  [Approved  March  aoth,  in  effect  July  l«tv 
1074. 
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Bbh.  C.  L.  6th  ed.  S  381; Twhart  G.  I..  8th  eSTlwS.  ItiB  not  a  crlmo 
at  common,  law-*2>f  ot.  988.  A  witneos  has  no  rij^  to  4toUT«r  a  paptr 
to  a  Juy,  without  sections  of  the  oourt-4  Cowen,  603. 

96.  Every  juror,  or  person  drawn  or  Bammoned  M  |^ 
juror,  or  chosen  arbitrator  or  umpire,  or  f^pointed  ref- 
eree, who  either— 

1.  Makes  any  promise  or  agreement  to  give  a  yerdiot 
or  decision  for  or  a^inst  any  party;  oi?, 

2.  Willfully  and  corruptly  permits  any  comnumieation 
to  he  made  to.him*  or  receives  any ; hook,  paper,  instru* 
ment  or  information  relating  to  any  cause  or  matter  pend- 
ing hef <ve  hin^,  except  according  to  the  regular  course  ot 
proceedings; 

->is  punishahle.hy  fine  not  exceeding  five  thousand  dol<- 
hues,  or  by  imprisonment  in  the  Btate  prison  not  exceed* 
ing  five  years.  [Approved  March  30th,  in  effect  July  Xst^ 
1«74.1 

97.  Every  justice  of  the  peace  or  constable  of  the  same 
township  who  purchases  or  is  interested  in  the  purchase 
of  any  judgment  or  part  thereof  on  the  docket  of,  or  oa 
any  docket  in  possession  of,  such  justice,  is  guilty  of  a 
misdemeanor. 

98.  Every  officer  convicted  of  any  crime  defined  in 
this  chapter,  in  addition  to  the  punishment  prescribed, 
forfeits  his  office,  and  is  forever  disqualified  from  holding 
any  office  in  this  State. 

99.  The  superintendent  of  state  printing  shall  not, 
dming  his  continuance  in  office,  have  any  interest,  direct- 
ly or  Indirectly,  in  any  printing  of  any  kind,  or  in  any 
binding,  engraving,  or  lithographing,  or  in  a  contract  for 
furnishing  paper  or  other  printing-stock  or  x^aterial  con- 
nected with  the  State  printing;  and  any  violation  of  these 
pioviBions  shall  subject  him,  on  conviction  before  a  court 
of  competent  jurisdiction,  to  imprisonment  in  the  State 
prison  for  a  term  of  not  less  than  two  years  nor  more 
tban  five  years,  and  a  fine  of  not  less  than  one  thousand 
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dollars  nor  more  tluui  three  thousand  dollara,  or  by  both 
auob  fine  and  imprisonment,    pn  effect  April  Ist,  1878.] 

IOOl  If  the  said  superintendent  of  state  printing  sball 
comiptly  collude  with  any  person  or  persons  furnish ing 
paper  or  materials,  or  bidding  therefor,  or  with  any  otber 
person  or  persons,  or  have  any  secret  imderstanding  with 
him  or  them,  by  himself  or  through  others,  to  defraud  the 
State,  or  by  which  the  State  shall  be  defrauded  or  made 
to  sustain  a  loss,  contrary  to  the  true  intent  and  meaning 
bf  this  act,  he  shall,  upon  couTiction  thereof,  in  any  court 
of  competent  jurisdiction,  forfeit  his  o£9ce,  and  be  subject 
to  imprisonment  in  the  State  prison  for  a  term  of  not  less 
than  two  years,  and  to  a  fine  of  not  less  than  one  thou* 
sand  dollars  nor  more  than  three  thousand  dollars,  or 
both  such  fine  and  imprisonment  pn  effect  April  ard, 
1876.1 
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OHAFTEB  n. 


S  in.  BeecQlng  priwmen. 

1102.  Rfttrtring  goods  faom  coatody  of  oflteer. 

101.  Every  person  who  rescues  or  attempts  to  rescue, 
or  aids  another  person  in  rescuinfc  or  attempting  to  rescue, 
any  prisoner  from  any  prison,  or  from  any  officer  or  per- 
son having  him  in  lawful  custody,  is  punishable  as  fol- 
lows: 

1.  If  such  prisoner  was  In  custody  upon  a  conviction  of 
felony  punishable  with  death:  by  imprisonment  in  the 
State  prison  not  less  than  one  nor  mora  than  fourteen 
years. 

2.  If  such  prisoner  was  in  custody  upon  a  conviction  of 
any  other  felony:  by  imprisonment  in  the  State  prison 
not  less  than  six  months,  nor  more  than  five  years. 

3.  If  such  prisoner  was  in  custody  upon  a  charge  of  fel- 
ony: by  a  fine  not  exceeding  one  thousand  dollars,  and 
imprisonment  in  the  county  jail  not  exceeding  two  years. 

1  If  such  prisoner  was  in  custody  otherwise  than  upon 

a  charge  or  conviction  of  felony:  by  fine  not  exceeding 

iive  hundred  dollars,  and  imprisonment  in  the  coimty  Jail 

not  esEoeeding  six  months. 

^Besooe  is  tbe  Tlolent  deliTonr  of  a  prisoner  fpom  lawfnl  enstody— 
n  Wead.  609;  see  4  Bl.  Com.  131;  even  though  the  prisoner  takes  no 
Mrt  in  the  Tiolence-T.  Gharlt.  IS;  see  119  Mass.  217.  It  must  not  bo 
von  accident,  or  to  avert  threatened  danger-^ee  1  Buss.  Cr.9th  ed. 
M.  Tbe  Imarlsonmettt  ntnst  be  prifna facie  Instlflable— 1  Dutch.  209; 
MS  7  Conn.  7JI2.  ^  There  must  be  knowledge  by  the  rescuer  that  the 
Kiaonar  was  under  arrest— 29  Md.  199.  Jt  unsuccessful,  it  may  be  in^ 
medasaaattempt-UMe.100. 

102.  SiVery  person  who  willfully  injures  or  destroys, 
or  takes  or  attempts  to  take,  or  assists  any  person  in  tak- 
hif  <Hr  attempting  to  take,  from  the  custody  of  any  officer 
or  penwn,  any  personal  property  which  such  officer  or 
poaon  has  in  charge  under  any  process  of  law,  is  guilty 
of  a  misdemeanor. 

Fsv.  Cons.— •» 
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CHAPTBB  m. 

ESCAPES,   AUD  JODnStQ  THEBlOir* 


S  100.  Escapes  from  State  prison. 

S  106.  Attempt  to  escape  from  State  prison. 

$107.  Escapes  from  otbertlian  State  prison. 

S  108.  Of&cers  sufferlag  convicts  to  escape. 

S  109.  Assisting  prisoner  to  escape. 

S  110.  Cartyipg  Into  prison  things  osefni  to  aid  In  aa^eseapSi 

S  111.  Expense  of  trial  for  escape. 

105.  Every  prisoner  confined  in  the  State  prison  for  a 
term  less  tban  for  life,  who  escapes  therefrom,  Is  punish* 
able  by  imprisonment  in  the  State  prison  for  a  term  eqnal 
in  length  to  the  term  he  was  serring  at  the  time  of  such 
escape;  said  second  term  of  imprisonment  to  commefice 
from  the  time  he  would  otherwise  have  been  discharged 
from  said  prison.    [In  effect  April  16th,  1880.] 

106.  Every  prisoner  confined  in  the  State  prison  for  a 
term  less  than  for  life,  who  attempts  to  escape  from  such 
prison,  is  guilty  of  a  felony,  and,  on  conviction  thereof, 
the  term  of  imprisonment  therefor  shall  commence  from 
the  time  such  convict  would  otherwise  have  been  dis- 
charged from  said  prison.    [In  effect  April  IGth,  1880.] 

107.  Every  prisoner  confined  in  any  olfier  prison  tha& 
the  State  prison,  who  escapes  or  attempts  to  escape  there- 
from, is  guilty  of  a  misdemeanor. 

BBoape,what  constitotes-Hsee  Desty's  Grim.  Law,  S  77  a. 
I4abiUt]r  of  partf  escaping— see  Desty's  Crlm.  Lair,  S  77  b« 
Brison  breach,  constmed— see  Desty's  Crim.  Law,  S  78  a. 

lOSb  Every  keeper  of  a  prison^  sheriff,  depu^  sheHli; 
constable,  or  jailer,  or  person  employed  as  a  guard,  who 
fraudulently  contrives,  procuTes,  aids,  eonnivea  at,  or 
voluntarily  permits  the  escape  of  any  priscmer  in  custody, 
is  punishable  by  imprisonment  in  the  State  prison  not 
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exceeding  ten  years,  and  fine  not  exceeding  ten  thousand 
dollars. 
Psnnittiiig  eooape,  Uablllty  f or-eee  Desty^i  Grim.  Law,  S  80  a. 

109.  Every  person  who  willf  ally  assists  any  i»isouer 
confined  in  any  prison,  or  in  the  lawful  custody  of  any 
officer  or  person,  to  escape,  or  in  an  attempt  to  escape 
from  such  prison  or  custody,  is  punishable  as  proyided  in 
section  one  hundred  and  eight  of  this  Code. 

LiaUlitjr  of  partf  aiding  etoape-floe  Destjr's  (»m.  Law.  S  79  a. 

110.  Every  person  who  carries  or  sends  into  a  prison 
anything  useful  to  aid  a  prisoner  in  making  his  escape, 
with  intent  thereby  to  facilitate  the  escs^pe  of  any  pris« 
oner  confined  therein,  is  punishable  as  provided  in  sec* 
tion  one  hundred  and  eight  of  this  Code. 

OonveTing  articles  into  jail  to  aid  aaeacape  is  a  snbstaatiTe  offense 
'^  Tex.  Ctnpp. 6H;  7  i(L«23. 

Andfrtng  to  break  prison  renders  the  party  assisting  an  accessory 
-m%S8, -297;  15  He.  100;  d  Jolms.  70;  Boss  A  R.  0.  CuSBn  Car.  A  Bf. 
SSOl  Boot  convejring  instruments  to  enal)le  him  to  break  Jail— see  4  Bi 
Com.  38 :  as  a  crowbar— Law  B.  1  C.  C.  27 ;  but  a  wife  is  not  liable  if  the 
Instroment  was  procured  by  his  direcUons-l  Car.  A  P.  116,  note.  la 
atrial  for  aiding  a  prisoner  to  escape».another  prisoner  escapioj;  by 
thesame  means  Is  nabAparticept  cnmmw— 3  Tex.  Ct.  App.  d33. 

HI.  Whenever  a  trial  shall  be  had  of  any  person  un- 
der any  of  the  provisions  of  sections  one  hundred  and 
five  and  one  hundred  and  six  of  this  Code,  and  whenever 
a  convict  in  the  State  prison  shall  be  tried  for  any  crime 
committed  therein,  the  county  clerk  of  the  county  where 
nch  trial  is  had  shall  make  out  a  statement  of  all  the 
costs  incorred  by  the  county  for  the  trial  of  such  case* 
and  of  guarding;and  keeping  auoh  convict,  properly  cer^ 
tified  to  by  a  superior  jndge  of  said  county,  which  state- 
anent  riiall  be  aenttto  the  board  of  State  prison  directors 
for  their  approval;  and  after  such  approval,  said  board 
shall  oanse  the  amount  of  such  costs  to  be  paid  out  of  the 
money  appropriated  for  the  support  of  the  State  prison,  to 
the  county  treasurer  of  the  county  where  such  trial  was 
had.    pn  effect  April  eth,^  1880.] 


§§  113-14    VOBGZHO,  BTO.,  FUBLIO  lUBCORM.  6i 


CHAFFER  TV. 

iOBODICK   fXEALDTQ,    XDTILATOrO,   ASD  FALUFVUKA   JULSt' 
OXAI.  AJTD  FOBXJO  KECQBD6  AXD  DOCUMXNTS. 

i  lit*  LuNMDjf  dostmettanf  6to«*  of  reooidi  by  ofltom* 

S  114.  Laroeny,  de^tractioii,  etq.,  of  records  by  others. 

i  lis.  Offering  false  or  foiled  Instmments  to  be  recorded. 

i  118.  Addlngr  names,  etc.,  to  jury  lists. 

S  117.  VaJsUyinff  jury  llsto,  etc 

113.  Every  officer  having  the  custody  of  any  record, 

map,  or  book,  or  of  any  paper  or  proceeding  of  any  court, 

fUed  or  deposited  in  any  public  office,  or  placed  in  his 

hands  for  any  purpose,  who  is  guilty  of  stealing,  willfully 

destroying,  mutilating,  defacing,  altering  or  falsifying^ 

removing  or  secreting  the  whole  or  any  part  of  such 

record,  map,  book,  paper,  or  proceeding,  or  who  permita 

any  other  person  so  to  do,  is  punishable  by  imprisonment 

in  the  State  prison  not  less  than  one  nor  more  than  f  ouzw 

teen  years. 

Forgery  of  records.— Prejadice  to  others  Is  sufficient,  even  if  con* 
tingent  aud  remote;  era8un»  or  mntUation  of  a  record  may  be  deemed 
a  f  orgery->27  Iowa,  420;  10  Mass.  U. 

114.  Every  person  not  an  officer  such  as  is  referred  to 

in  the  preceding  section,  who  is  guilty  of  any  of  the  acts 

specified  in  that  section,  is  punishable  by  imprisonment 

in  the  State  prison  not  exceeding  five  years,  or  in  a  county 

jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  ono 

hundred  dollars,  or  by  both. 

.  Erasnro  or  motilation  of  a  record  may  be  deemed  foraery-^ 
Iowa,  420;  10  Ifass.  84;  but  not  to  obliterate  a  receipt  from  a  uond-Hi 
Ired.79;  orantudorsementfromanote— lAiken.SlI;  but  it  Is  f onrery 
fraudulently  to  alter  the  sum  iu  a  iiote^  N.  U.  455:  15  Ohio  6t.  455: 
20  Iowa,  641 ;  Buss.  A  B.  C.  C.  101 ;  7  Car.  A  P.()69.  It  is  forgery  at  com- 
mon law  to  alter  or  falsify  any  Judicial  or  executi?e  record,  writ,  or^ 
der,  or  deposition— 2  Mass.  136:  G  Hill,  490;  50  Me.  409:  6  Car.  A  P.  129; 


6  id.  160:  /East  P.  C.  862;  2  Sid.  71;  but  not  political  documents  of  no 
legal  effect— ao  La.  An.  557.  See  Desty's  Grim.  Law,  tit.  Foaoxav. 
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113.  Every  person  who  knowingly  procures  or  oifers 
•oy  false  or  forged  instrument  to  be  -filed,  registered,  or 
reeoided  in  any  public  office  within  this  State,  which  in- 
strument, if  genuine,  might  be  filed,  or  registered,  or  re- 
corded under  any  law  ci  this  State,  or  of  the  United 
States,  is  guilty  of  felony. 
Fnttliig  a  forged  deed  on  reoord— 27  Mich.  ST;  S  Abb.  ▲pp.Dee.  441. 

116.  Every  person  who  adds  any  names  to  the  list  of 
persons  selected  to  serre  as  jurors  for  the  county,  either 
by  placing  the  same  in  the  Jury-box,  or  otherwise,  or  ex- 
tracts any  name  therefrom,  or  destroys  the  Jury-box,  or 
any  of  the  pieces  of  paper  containing  the  names  of  jurors, 
or  mutilates  or  defaces  such  names  so  that  the  same  can- 
not be  read,  or  changes  such  names  on  the  pieces  of  pa- 
per, except  in  cases  allowed  by  law,  is  guilty  of  a  felony. 
[Approved  Maarch  30th,  in  eifect  July  Ist,  1874.] 
•  117.  Every  officer  or  person  required  by  law  to  certify 
to  the  list  of  persons  selected  as  Jurors,  who  maliciously, 
ooimptly,  or  willfully  certifies  to  a  false  or  incorrect  list, 
or  a  list  containing  other  names  than  those  selected,  or 
who^  being  required  by  law  to  write  down  the  names 
placed  on  the  certified  Usts  on  separate  pieces  of  paper, 
does  not  write  down  and  place  in  the  Jury-box  the  same 
names  that  are  on  the  certified  list,  and  no  more  and  no 
less  than  are  on  such  lirts,  is  guilty  of  a  felony. 
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GHAFTEB  y, 

PBBJUBT  AND  SUBOBNATIOiT  COf  ^Ktt^te. 

S  U8.  Peijmy  defined. 

1119:  Ottth  defined. 

S  120.  Ott»i  of  oac». 

1121.  faegqtortty  in  adwintrtBHBr. 

S  122.  Inoompetency:  of  wttness  no  d«f eoM. 

S  12a.  Knowledge  of  materiality  of  testimony  notneoeasary. 

S  124.  Hikkingr  depositions,  ete.,  when  deemed  complete. 

•  12ft.  Btatementof  tbstwbidiOBflrdoesiiotlboirtolwtnie^ 

{-126.^  PudslimeDt of  perjury. 

1127.  Sabomationof  peijnry; 

S  128.  Procozlng  the  ezecatloa  of  ianoeent  persons. 

UBi  Brery  pdiboit  who^  hsring  ttdfien  fto  osth  that  lie 
will  testify,  deolaroi  depose^  or  oeirtify  tndy  before  aaty 
competent  tribimal,  offieer,  or  pezaon,  in  any'  of  the  oases 
in  whieh  soeh  an  oath  may  by  law  be  administered,  will- 
fnlly  and  contrail  to  such  oath  states  as  true  any  mato« 
rial  matter  which  he  knows  to  be  false,  is  fitoilty  of  peijnry. 

Pflijury*  Is  the  wlllfml  and  corriipt  swearing  to  a  matter  of  tftCt 
WtilcU.  the  party  haa  na  prob&ble  cau^f]  for  bt.'llevlng,  gr  thg,t  he  does  Dot 
fcnow  at  the  tLm{»  to  be  true-^ee  Dc^sty'u  Crlni.  Law,  i  iMi^  or  where 
ho  a  wears  chat  he  *'  thought "  or  "  beljeved  "  a  f;i4't,  wiiep  In  truth  he 
t bought  and  belloTed  otherwise— Phil  1.  (N*  O  3ia;  10  Q,  B.  6I0j  1 
Loach,  321^  buleee2I/0W.  233i  1  SpTaguo*5d9;  Bald.  370;  or  where  ha 
B wears  to  a  fact  he  cild  not  know  to  be  true— 2  Post.  L,  K*  173 j  H  K,  H- 
873;  or  to  uwear  corruptly  that  he  Ih  Ignorant  of  a  certain  factn^  "STerg, 
2H ;  I  SpiUffii*.  55(3,  Tlie  oatli  umst.  hi}  taken  with  dellheratJOO,  and  not 
tbroiiKh  aurprlsie,  Inaavertence,  iir  &  bona  Jt4e  tnlatsJie  aa  to  tacta^ 
leo  Deity's  Crlm,  Law.  i  TA  b;  or  rashly  ur  Ineouididemtely^accordJnE 
to  belief— 1  DaD.  37^>;  5  Gray,  7li:  41  Ma.42i\  48  Ga.  170^  7  <Jar.  &  P.  17; 
IL  Q^B.  I02ti;  so  If  the  oath  bo  nonest^and  la  taken  under  advice  of 
counsel.  It  la  not  pcT^ury-^  McLean,  409;  42  Iowa,  2DS;  i  MCLeatipSTlSi 
1  Morrla,  2Q. 

Oath  to  be  lawfully  administered-see  Deslr's  Grim.  Law,  S  75  o; 
before  competent  parties— id.  S  75  d;  in  a  judicial  proceeding— id.  S  75f ; 
or  otlier  proceedlng»-4d.  S  75  g. 

Matter  sworn  to,  must  be  material— see  Desty's  Crim.  Law,  SS  75  h-1. 

Evidence— The  complaint  is  admissible  to  show  the  pendency  of  the 
case  In  whieh  the  perjury  is  alleged  to  liave  been  committed— 54  Gal. 
628.  The  evidence  of  one  witness  is  not  sufficient  to  convict;  it  mnst 
be  something  more  than  sufficient  to  counterbalance  the  oath  of  the 
prisoner-14Feters, 430;  8. G.  1  Green G. B. 07;  57 Mo. 252;  S. G.  1  Anu 
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119.  The  term ''oath/' MUMd  in  the  last  866tioii,lii« 

dndtean-  affiimatloii,  and  efnaey  other  mode  authovIsM' 

I7  law  of  attesting  the  truth  of  that  wM^h  is  Stated. 

ftfni of  tfeUli  Tlie fofm  of MMAts ttttiMf  fOttctc/ft'^l  Allto* MS. 
fti»iiidiiiiteriftl,  except  tbftt  It  most  be  mtch  as  fbe  wltnMS  heUeves  Is 
MteUDK^tt  KftSB.  27412  fiswks.  4584  8  Muipli.  92»:  S  Id.  158:  1  Boll. 
rva.)  7!»;  2ld.  7»;  8  Wend.  636;  2 BtoO. «  BTitt.  8ee0eitr»'Crltt. 
Uw,S76e. 

120.  80  m^h  ol  a»  oath  of  <^&ee  aa  relates  to  the  fu* 

tare  performance  of  official  duties  is  not  such  an  oatl^aa 

is  intended  by  the  two  iveeeding  sections. 

QflTcial  oath.— Peiliiiy  does  not  Include  fatnre  ficti  or  eontln«ea> 
dM-^Zst&4S. 

221!  It  i9  no  deftose'  to  a  prbseotrtion  for  peijtity  that 
the  oath  wsks  administered  or  taken  in  an  tncegtilar  man- 
ner. 

KreselST'iBode;— ^Pifitrjury  ntsy  bi&coittinillto^  sithooti^  tlie  person  ' 
ytuimproperty  sworn— 1  Dev.  20;  10  Ohio,  220;  10  Johns.  I67t  4  psld. 
If.  80  frmay  DO  administered  on  a  common-praTer  book<^2  Kerr»  176j 
or  on  Watts'^Psalmsand  HTnu»-4-Seldr67;  andiLteslng  ths  bootmsr' 
be  omttted~l  Craw.  *  D.  19». 

122.   It  is  no  defense  to  a  proseetttionr  for-  pesjnry!  that ' 

the  accosed  wasmet  comfiet^kt  to  giv^  tiwtestinuwy,  dep^ 

OBltioii,  or  eertifieate  of  which  falsehood  i#  alleged.    It  is 

siifBcient  tha^t  he  did  giv^e  suclr  te8tim<m3r  or  make  snoh 

deposition  or  certificate. 

Oompetencr  or  incompetenoy  of  witness  Is  immaterial— 10  Jolms. 
K?:  10  Ohio,  220:  3  Teates.  414:  or  that  the  false  testimony  be  Inad- 
-*—       i  u.  Tt.  85;  9  Cox  C.  C.  106. 


123.  It  is  no  defense  to  a  prosecution  for  perjury  that 
the  accused  did  not  know  the  materiality  of  the  false 
statement  made  by  him;  or  that  it  did  not,  in  fact,  affect 
&e  proceeding  in  or  for  which  it  was  made.  It  is  suffi- 
cient that  it  was  material,  and  might  have  been  used  to 
•fleet  such  proceeding. 

124.  The  making  of  a  deposition  or  certificate  is 
deemed  to  be  complete,  within  the  provisions  of  this  chap- 
ter, from  the  .time  when  it  is  deliyered  by  the  accused  to 
say  other  person,  with  the  intent  that  it  be  uttered  or 
published  as  true. 
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.  129.   An  nnqnalifted  Btatemekit  of  that  which  one  does 

not  Imow  to  be  true  is  eqniTftlent  to  a«tatement  of  that 

which  one  knows  to  be  false. 

Wantofknowladm^AtSlse  ttiteoMntof  a  fMtwtdchhedldiiot 
know  ftt  tbe  tbne  to5e  true.  Is  peijniy— 3  Boat.  I*.  R.  177;  17  N.  a.  S7tt 
•  Pft.  at.  170;  •  Blnn.  Slflgjl  N.  Y.  2»s  or  of  whlcb  Ha  has  no  kaomU 
edffo,  I  PukAT  Gr.  B.  511;  ^ettey,  97. 

126.  Perjury  is  punishable  by  imprisonment  in  the 
State  prison  not  less  than  one»  nor  more  than  fonrteen 
years. 

127.  Every  person  who  willfully  procures  another  per- 
son to  commit  perjury  is  guilty  of  subornation  of  per* 
jury,  and  is  punisliable  in  the  same  manner  as  he  would 
be  if  personally  guilty  of  the  perjury  so  procured. 


must  be  in  a  pending  proceeding-WMe.  218;  8.  C.  3  Am.  Cr.  iL  660;  S 
Barl>.M5.  8eeDe8^8Cnm.Law,S75J. 

128.  Every  person  who,  by  willful  perjury,  or  suborna- 
tion of  perjury,  procures  the  conviction  and  execution  of 
any  innocent  person,  is  punishable  by  death. 

Ortmen  iUii  InoindM  tbe  offense  of  atteuptlnff  to  seenre  the  con* 
Tictlon  of  another  and  innocent  person  for  a  crime  whlcb  he  has  htm^ 
self  eommltted-89  Ohio  St.  151.  ^^ 
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CHAPTER   yi» 

FALSIFYINa  KYIDSNCS* 

i  10.  Offering  fiUBeeTldeoce. 

i  IS.  Deceiying  awltness. 

S  IM.  Freparing  false  evidence. 

S  Uft.  Destroying  evidence. 

S  US.  Preventing  or  dissuading  witness  fram  tttnnftlng. 

S  117.  Bribing  witnesses. 

lias.  BeeelTlng  or  offering  to  receive  bribes. 

132.  Every  person  who,  upon  any  trial,  proceeding, 
inqniry,  or  investigation  whateyer,  authorized  or  permit- 
ted by  law,  offers  in  evidence,  as  genuine  or  true,  any  bookj 
paper,  document,  record,  or  other  instrument  in  writing, 
k]u>wing  the  same  to  have  been  forged,  or  fraudulently 
altered  or  antedated,  is  guilty  of  felony. 

Falatiyinc  evidence-see  2  Har.  (DeL)  288;  14  Md.  80. 

133.  £rery  person  who  practices  any  fraud  or  decieit 
or  Imowingly  makes  or  exhibits  any  false  statement,  rex>- 
tesentation,  token,  or  writing,  to  any  witness,  or  person 
about  to  be  Called  as  a  witness  upon  any  trial,  proceeding, 
inquiry,  or  investigation  whatever,  authorized  by  law, 
with  intent  to  affect  the  testimouy  of  such  witness,  ifi 
guilty  of  a  misdemeanor.  ^ 

134.  Every  person  guilty  of  preparing  any  false  oz 

ante-dated  book,  paper,  record,  instrument  in  writing,  or 

other  matter  or  thing,  with  intent  to  produce  it,  or  allow 

it  to  be  produced  for  any  fraudulent  or  deceitful  purpose, 

as  genuine  or  true,  upon  any  trial,  proceeding,  or  inquiry 

^rhatever,  authorized  by  law,  is  guilty  of  felony. 

Fabrication  of  evidence— 2  HUl,  2^  10  Clark,  ft  F.  IM;  2  East,  963i 
iTBrm.Bep.Ci9;2  Sbow.l.  See  2  Wbart.C.L.8thed.(il334;  2  East 
P.O.  821. 

135.  Every  person  who,  knowing  that  any  book,  pa* 
par,  record,  instrument  in  writing,  or  other  matter  oz 
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thingi  ^  about  to  be  produced  in  evidence  upon  any  trial, 
inquiry,  or  investigation  whatever,  authorized  by  law, 
willfully  destroys  or  conceals  the  same,  with  intent  there- 
by to  prevent  it  £rom<being  produced,  is  guilty  of  a  misde- 
meanor. 

136.  Every  person  who  willfully  prevents  or  dissuades 
any  person  who  is  or  may  beoome  a  witness,  from  attend- 
ing upon  any  trial,  proceeding,  or  inquiry,  authorized  by 
law,  is  guilty  of  a  misdemeanor. 

137.  Every  peison  who  gives,  or  offers,  or  promises  to 
give,  to  any  witness,  or  person  about  to  be  called  as  a 
witness,  any  bribe,  upon  any  understanding  or  agreement 
that  the  testimony  of  such  witness  shall  be  thereby  influ- 
enced, or  who  attempts  by  any  other  means  fraudulently 
to  induce  any  person  to  give  false  or  withhold  true  testi- 
mony, is  guilty  of  a  felony.  [Approved  March  3(^h,  in 
effect  July  Ist,  1874.] 

13&  Every  person  who  is  a  witness,  or  is  about  to  be 
called  as  such,  who  receives  or  offers  to  receive,  any 
bribe,  upon  any  understanding  that  his  testimony  shall  bo 
influenced  thereby,  or  that  he  will  absent  himself  frotn 
the  trial  or  proceeding  upon  which  his  testimony  is  re- 
quired, is  guilty  of  a  felony.  [Approved  Jdarch  dOth,  in 
effect  July  Ist,  1874.] 
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142.  Every  sheriff,  coroner,  keeper  of  a  jail,  constable, 
or  other  peace  officer,  who  willfully  refuses  to  receive  or 
arrest  any  i>erson  charged  with  a  criminal  offense,  is  pun- 
ishable by  fine  not  exceeding  five  thousand  dollars,  and 
imprisonment  in  the  county  jail  not  exceeding  five  years. 

Negllgeiioe  of  a  paUIo  duty  la  an  Indictable  oflenge,  aithongli  no 
mischief  accmed  therefrom— 2  Cold.  181;  1  Bay*  SU;  S  Biuh,S9:  4  id. 
S31:  iTeates,4j»i  Oonf.Bep.n. 

143.  Every  person  holding  the  office  of  public  adminis* 
trator,  who  willfully  refuses  or  neglects  to  perform  tho 
duties  thereof,  or  who  violates  any  provision  of  law  relat- 
ing to  his  duties  or  the  duties  of  his  office,  for  which  soma 
other  punishment  is  not  prescribed,  is  punishable  by  fine 
not  exceeding  five  thousand  dollars,  or  imprisonment  in 
the  county  jail  not  exceeding  two  years,  or  both. 

144  Every  person  who  violates  any  of  the  provisiona- 
of  section  one  thousand  five  hundred  and  fifty-eight  is 
guilty  of  a  misdemeanor. 

145.  Every  public  officer  or  other  person,  having  ar- 
rested any  persoD  upon  a  criminal  charge,  who  willf  ally 
delays  to  take  such  person  before  a  magistrate  having 
jurisdiction,  to  take  his  examination,  is  guilty  of  a  mis. 
demeanor. 

146.  Every  public  officer,  or  person  pretending  to  be 
a  public  officer,  who,  under  the  pretense  or  color  of  any- 
process  or  other  legal  authority,  arrests  any  person  or  de- 
tains him  against  his  will,  or  seizes  or  levies  upon  any 
property,  or  dispossesses  any  one  of  any  lands  or  tene- 
ments, without  a  regular  process  or  other  lawful  authority 
therefor,  is  guilty  of  a  misdemeanor. 

147.  Every  officer  who  is  guilty  of  willful  inhumanity 
or  oppression  toward  any  prisoner  under  his  care  or  in. 
his  custody,  is  punishable  by  fine  not  exceeding  two 
thousand  dollars,  and  by  removal  from  office. 

148.  Every  person  who  willfully  resists,  delays,  or  ob- 
structs any  public  officer,  in  the  discharge  or  attempt  to 
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diflchaige  any  duty  of  his  office,  when  no  other  pnnish* 
meat  is  prescribed,  is  punishable  by  Ane  not  exceeding 
five  thousand  dollars,  and  imprisonment  in  the  county 
jail  not  exceeding  five  years. 

Besisting  officer.^To  coiistitnte  tbe  offense,  the  offloer  must  he  aar 
toorizcd  to  exeeate  the  process,  and  the  process  muse  bo  legal— 3  Gale 
*D.  361;  6  Oray> 354;  1  Denlo.  574;  12  Met.  233;  6  Barn,  A  C.  88:  1  Car. 
*K.4eH;  1  Leach,  516:  11  Price.  235.  The  official  acts  of  an  officer  de 
faetoun  valid  so  far  as  the  rights  of  the  public  or  of  the  persons  are 
concerned— 13  Ala.  840;  21  Oa.  217.  There  must  be  some  overt  act— 89 
Conn.  244;  S.  C.  1  Green  G.  R.  296;  but  a  blow  is  not  necessary— 36  Ala. 
K3;  44  VC  686.  Remonstrance  Is  not  resistance— 3  BrewKt.  343;  see  41 
6a.  507;  nor  ts  refusal  to  obey  an  officer  an  Indictable  resistance— 48 
Md.  490;  26 Ohio  St.  196:  37  W6. 195:  43  Tex.  329.  Violenco  against  the 
oBioer  is  necessary— 8  wash.  0.  C.  335.  See  Desty's  Crim.  Law,  S  "6  a. 

149.  Every  public  officer  who,  under  color  of  authority, 

without  lawful  necessity,  assaults  or  beats  any  i>erson,  is 

pomshable  by  fine  not  ezoeeding  five  thousand  dollars, 

and  imprisonment  in  the  county  jail  not  exceeding  five 

years. 

Assaults  by  ofBcen.^-'WheTe  a  ^rlsh  officer,  against  the  win  of  a 
paapcr,  cat  off  her  hair— 4  Car.  A  F.  230;  see  6  Jnr.  243;  or  where  aa 
siou-hoose  keeper  applied  unneoessarUy  severeehasUsement— 34  Conn. 

150.  Every  male  person  above  eighteen  years  of  age 
t?ho  n^lects  or  refuses  to  join  the  posse  comitatus  or 
power  of  the  county,  by  neglecting  Or  refusing  to  aid  and 
assist  in  taking  or  arresting  any  person  against  whom 
tliere  may  be  issued  any  process,  or  by  neglecting  to  aid 
and  assist  in  retaking  any  person  who,  after  being  arrested 
Gt  confined,  may  have  escaped  from  such  arrest  or  impris* 
OEunent,  or  by  neglecting  or  refusing  to  aid  and  assist  in 
preventing  any  breach  of  the  peace,  or  the  commission  of 
any  criminal  offense,  being  thereto  lawfully  required  by 
any  sheriff,  deputy  sheriff,  coroner,  constable,  judge,  or 
JQstice  of  the  peace,  or  other  officer  concerned  in  the  ad- 
ainiatration  of  justice,  is  punishable  by  fine  of  not  less 
tban  fifty  nor  more  than  one  thousand  dollars. 

151.  Bepealed.  [Approved  March  SOth,  in  effect  July 
1*4.1874.] 

152L   Repealed.    [Approved  Maroh  90th,  In  effect  July 

Pbv.  Conn.— ir« 


Jg  153-4     OFTENBBS  AOAINST  FUBUiO  JU8TICB.  74 

153.  Every  person  whoi  haying  knowledge  of  the  ac- 
tual commiBsion  of  a  crime,  takes  money  or  property  of 
another,  or  any  gratoity  or  reward,  or  any  engagement  or 
promise  thereof,  upon  any  agreement  or  understanding  to 
compound  or  conceal  such  icrime,  or  to  abstain  from  any 
prosecution  thereof,  or  to  withhold  any  evidence  thereof, 
except  in  the  cases  provided  for  by  law  in  which  crimes 
ioay  be  compromised  by  leave  of  court,  is  punishable  as 
follows: 

1.  By  imprisonment  in  the  State  prison  not  exceeding 
five  years,  or  in  a  county  jail  not  exceeding  one  year,  where 
the  crime  was  punishable  by  death  or  imprisonment  in 
the  State  prison  for  life. 

2.  By  imprisonment  in  the  State  prison  not  exceeding 
three  years,  or  in  the  county  jail  not  exceeding  six 
months,  where  the  crime  was  punishable  by  imprisonment 
in  the  State  prison  for  any  other  term  than  for  life. 

3.  By  imprisonment  in  the  county  jail  not  exceeding 
six  months,  or  by  fine  not  exceeding  five  hundred  dollars, 
where  the  crime  was  a  misdemeanor. 

Oomponnding  oflbnses.— An  agreement  not  to  prosecute,  or  to  put 
an  end  to  a  prosecntion,  in  consideration  of  some  peculiar  advantaige* 
constitates  tlie  offense,  when  ttie  party  knows  tlie  offense  toliave  been 
committed-^3  Har.  (Del.)  533.  See  4  Bl.  Com.  133;  1  Blsh.  0.  L.  6tii  ed» 
S  604 ;  1  Hawk.  P.  0.  cli.  59,  S  5.  See  Desty's  Crim.  Law,  §  10  a. 

Agreements  not  to  prosecnte.— Receiving  any  yalnable  consider- 
ation on  an  agreement  not  to  prosecute  is  compounding  tbe  offensfr^ 
see  Desty's  Crim.  Law,  g  74  d. 

Compromising  offenses.— An  offense  which.  In  the  discretion  of  the 
court,  may  be  punished  by  Imprisonment  in  the  penitentiary,  cannot 
be  compromised— 39  Ga.  85;  but  some  mbdemeanora  could  be  com- 
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b.  The  law  will  permit  a  compromise  in  all  offenses,  though  made 
subject  of  a  criminal  prosecution,  for  which  offenses  the  injui'ed  partv 
might  recover  damages— 6  Q.  B.  308;  S.  C.  2  Lead.  C.  C.  216;  providea 


the  rights  of  thepubUc  are  preserved  inviolato-M  Q.  B.  529;  11  East* 
46;  7  Taunt.  423;  »  Up.  Can.  Q.  B.  640. 

Pnnishment.^The  punishment  is  graduated  according  to  the  enorw 
mlty  of  the  off  ense— la  Pick.  440.  It  is  punished  at  common  law  by  fine 
and  imprisonment— 1  Buss  Cr.  9th  ed.  194 ;  4  BL  Com.  183. 

154.  Every  dehtor  who  fraudulently  removes  his 
property  or  effects  out  of  this  State,  or  fraudulently  sells, 
conveys,  assigns,  or  conceals  his  property,  with  intent  to 
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defraud,  binder,  or  delay  his  creditors  of  their  rights, 
daims,  or  demands,  is  punishable  by  imprisonment  in  the 
eoonty  jail  not  exceeding  one  year,  or  by  fine  not  exceed- 
ing  fire  thousand  dollars,  or  by  both. 

Frandnlant  concealment  of  propertf  with  Intent  to  deflraad  ered- 
ttan-«ee  96  N.  H.  196;  105  Mass.  530:  5  Berg,  A  B.  519.  It  is  not  ueceft- 
■Vjr  tbak  tbe  nirttes  attempted  to  be  deCraoded  ahoold  be  Judgment 
crediton— 16  wend.  546;  2  Juhns.  Cta.  144.  An  Intent  to  defraaa  must 
be  Bbown,  and»  in  case  of  recelTen,  a  guilty  knowledge  of  snch  intent 
-15  Gzay, !»;  112  Mass.  289. 

155.  £very  person  against  whom  an  action  is  pending 
or  against  whom  a  judgment  has  been  rendered  for  the  re* 
ooveiy  of  any  personal  property,  who  fraudulently  con- 
ceals, sells,  or  disposes  of  such  property,  with  intent 
to  hinder,  delay,  or  defraud  the  person  bringing  such  ao* 
tion  or  recoveiing  such  judgment,  or  with  such  intent  re* 
moves  such  property  beyond  the  limits  of  the  county  in 
which  it  may  be  at  the  time  of  the  commencement  of 
such  action  or  the  rendering  of  such  judgment,  is  punish- 
able as  provided  in  the  preceding  section. 

156.  Every  person  who  fraudulently  produces  an  in- 
fant, falsely  pretending  it  to  have  been  bom  of  any  i>ar« 
ent  whose  child  would  be  entitled  to  inherit  any  real 
estate  or  to  receive  a  share  of  any  personal  estate,  with 
intent  to  intercept  the  inheritance  of  any  such  real  estate, 
or  the  distribution  of  any  such  personal  estate  from  any 
person  lawfully  entitled  thereto,  is  punishable  by  impris- 
onment in  the  State  prison  not  exceeding  ten  years. 

157.  Every  person  to  whom  an  infant  has  been  con- 
fided for  nursing,  education,  or  any  other  purpose,  who, 
with  intent  to  deceive  any  parent  or  guardian  of  such 
child,  substitutes  or  produces  to  such  parent  or  guardian 
another  child  in  the  place  of  the  one  so  confided,  is  punish- 
able by  imprisonment  in  the  State  prison  not  exceeding 
seven  years. 

158.  Common  barratry  is  the  practice  of  exciting 
groondless  judicial  proceedings,  and  is  punishable  by 
imprisonment  in  the  county  jail  not  exceeding  six  months^ 
and  by  fine  not  exceeding  five  hundred  dollars. 
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Barratiy  is  tbo  prftctloe  of  morlng  or  exdtinff  {ptsattliE  between  oOi- 
er  persons,  whetber  at  law  or  otberwise— U  Pick.  432;  aad  see  15  Hasa. 
2-i7 ;  13  Pick.  359;  52  Pa.  St.  243;  1  Bail.  379.  A  Justice  of  tbe  peace,  or 
a  magistrate-^  Bail.  379-«or  an  attorney  advuiug  or  encouraging  a 
groundless  action,  may  be  guilty  of  barratry--^  Mod.  97.  See  Jiesty'a 
Crim.  Law,  %liA. 

159.  Ko  person  can  be  convicted  of  common  barratry 

except  upon  proof  that  he  has  excited  suits  or  proceed* 

Ings  at  law  in  at  least  three  instances,  and  with  a  corrupt 

or  malicious  intent  to  vex  and  annoy. 

Malic  ions  design.— Tbere  must  be  a  mallcions  design  asmanifested 
by  several  iustanues  of  offeuding— 15  Mads.  'J^21 ;  1  BaU.379;  11  Pick.432j 
1  Cush.  2.   The  design  must  be  to  harass  and  oppres»— 15  Mass.  227. 

160.  Every  attorney  who,  whether  as  aMK^mey  or  as 
counsellor,  either— 

1.  Is  guilty  of  any  deceit  or  collusion,  or  consents  to 
any  deceit  or  collusion,  with  intent  to  deceive  the  court 
or  any  party;  ©r, 

2.  Willfully  delays  his  client's  suit  with  a  view  to  hia 
own  gain;  or, 

3.  Willfully  receives  any  money  or  allowance  for  or 
on  account  of  any  money  which  he  has  not  laid  out  or 
become  answerable  for; 

—is  guilty  of  a  misdemeanor. 

Solicitors  and  ofiBcera  of  courts,  by  gross  fraud  and  corruption,  do- 
ing lujutftice  to  clients,  ore  guilty  of  coutempt^-6  Best  &  Smitb,  2d». 

161.  Every  attorney  who,  either  directly  or  indirectly, 
buys,  or  is  interested  in  buying,  any  evidence  of  debt  or 
thing  in  action,  with  intent  to  bring  suit  thereon,  is  guilty 
of  a  misdemeanor. 

Buiring  demands.— It  Is  a  misdemeanor  for  an  attorney  to  buy  any 
evidence  of  debt,  or  thing  Inaction,  wuh  intent  to  bring  suit  thereon. 
Brandon  v.  CaL  S.  M.  Co.  (i  Pac.  Coast  L.  J.  tilB;  4  Bi.  Com.  135. 

Bribing  members  of  a  municipal  board— 33  N.  J.  102. 

162.  Every  attorney  who,  directly  or  indirectly,  ad- 
vises in  relation  to,  or  aids,  or  promotes  the  defense  of 
any  action  or  proceeding  in  any  court,  the  prosecution  of 
which  is  carried  on,  aided,  or  jiromoted  by  any  person  as 
district  attorney,  or  other  public  prosecutor,  with  whom 
such  person  is  directly  or  indirectly  connected  as  a  part- 
ner; or  who,  having  himself  prosecuted,  or  in  any  manner 
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aided  or  promotetd  any  action  or  proceeding  in  any  court 
as  district  attorney  or  other  public  prosecutor,  afterwards, 
directly  or  indirectly,  advises  in  relation  to,  or  takes  any 
part  in,  the  defense  thereof,  as  attorney  or  otherwise,  or 
who  takes  or  receives  any  valuable  consideration  from  or 
on  behalf  of  any  defendant  in  any  such  action,  upon  any 
understanding  or  agreement  whatever  having  relation  to 
the  defense  thereof,  is  guilty  of  a  misdemeanor,  and  in 
addition  to  the  punishment  prescribed  therefor,  forfeits 
his  license  to  practice  law. 

163.  The  preceding  section  does  not  prohibit  an  at- 
torney from  defending  himself  in  person,  as  attorney  o£ 
counsel,  when  prosecuted,  either  civilly  or  criminally. 

164.  Every  grand  juror  who,  with  knowledge  that  a 
challenge  interposed  against  him  by  a  defendant  has 
been  allowed,  is  present  at,  or  takes  part,  or  attempts  to 
take  part  in  the  consideration  of  the  charge  against  the 
defendant  who  interposed  the  challenge,  or  the  delib- 
erations of  the  grand  jury  thereon,  is  guilty  of  a  misde- 


165.  Every  person  who  gives  or  offers  a  bribe  to  any 
member  of  any  common  council,  board  of  supervisors,  or 
hoard  of  trustees  of  any  county,  city,  or  corporation,  with 
intent  to  corruptly  influence  such  member  in  his  action 
on  any  matter  or  subject  pending  before  the  body  of 
which  he  is  a  member,  and  every  member  of  either  of  the 
bodies  mentioned  in  this  section  who  receives  or  offers  to 
receive  any  such  bribe,  is  punishable  by  imprisonment  in 
the  State  prison  for  a  term  not  less  tiian  one  nor  more 
than  fourteen  years,  and  is  disqualified  from  holding  any 
ofSce  in  this  State. 

16&  Every  person  guilty  of  any  contempt  of  court  of 
either  of  the  following  kinds,  is  guilty  of  a  misdemeanor: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  com- 
mitted during  the  sitting  of  any  court  of  justice,  in  im- 
mediate view  and  presence  of  the  court,  and  directly 
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tending  to  intermpt  its  proceedings,  or  to  impair  the  re- 
fipect  dae  to  its  aathority. 

2.  Behavior  of  the  like  character  committed  in  the 
presence  of  any  referee,  while  actually  engaged  in  any 
trial  or  hearing,  pursuant  to  the  order  of  any  court,  or  in 
the  presence  of  any  jury  while  actually  sitting  for  the 
trial  of  a  cause,  or  upon  any  inquest  or  other  proceedings 
authorized  hy  law. 

3.  Any  breach  of  the  peace,  noise,  or  other  disturbance 
directly  tending  to  Interrupt  the  proceedings  of  any  court. 

4.  Willful  disobedience  of  any  process  or  order  law- 
fully issued  by  any  court. 

5.  Besistance  willfully  offered  by  any  person  to  the 
lawful  order  or  process  of  any  court. 

6.  The  contumacious  and  unlawful  refusal  of  any  per* 
son  to  be  sworn  as  a  witness;  or,  when  so  sworn,  the  like 
refusal  to  answer  any  material  question. 

7.  The  publication  of  a  false  or  grossly  inaccurate  re- 
port of  the  proceedings  of  any  court 

8.  Presenting  to  any  court  having  power  to  pass  sen* 
tence  upon  any  prisoner  under  conviction,  or  to  any  mem- 
ber of  such  court,  any  affidavit,  or  testimony,  or  represent- 
ation of  any  kind,  verbal  or  written,  in  aggravation  or 
mitigation  of  the  punishment  to  be  imposed  upon  suclx 
prisoner,  except  as  provided  in  this  Code. 

Subd.  1.  Any  disrespect  to  the  Judge  sitting  In  court,  or  any  breach 
of  order,  decency,  or  decorum,  or  any  assault  in  view  of  the  court.  Is 
a  contempt-4  Ind.  637;  1  Blackf.  166;  36  lud.  196;  28  id.  47;  25  id.  362; 
2i9  id.  205;  as  violence  or  threats  to  judge.  Justice,  or  officer  of  court,  or 
to  a  juror,  witness,  or  party  litigant— 2  v a.  Cas.  1 ;  or  abusive  language 
to  the  court,  as  in  a  petition  filed  with  the  clerk— 11  La.  599;  or  unpro- 
fessional or  disrespectful  language  by  an  attorney— 28  Ind.  205 ;  4  id.  627 : 
«6  Ala.  252. 

Subd.  3.  All  acts  cfdculated  to  impede,  embarrass,  or  obstruct 
courts  of  Justice,  should  be  considered  done  in  presence  of  the  court— 
64  lU.  195;  S.  G.  1  Am.  Cr.  B.  107;  and  if  committed  without  and  be- 
yond its  actual  presence,  it  is  a  constructive  contempt— 36  Ind.  196. 

Subd.  4.  Disobedience  of  orders  of  court  is  a  contempt— Taney, 
362 ;  so,  of  Justices'  courts— 2  Burr.  798.  Disobedience  by  Inferior  mag- 
istrates and  Judges,  disregarding  adjudications  of  supenor  courts,  and 


refusing  to  proceed  in  causes— 63  Ind. 81.  So,  of  the  disobedience  of 
an  Inferior  ofAcer  of  the  court— 24  N.  T.  77.  Disobedience  of  an  ex- 
ecutor or  administrator  to  decree  of  distribution— M  Cal.  193. 

Subd.  6.   The  refusal  of  a  witness  to  testify  or  to  answer  a  proper 
question— 1  Ind.  161. 
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'  JMd.  7.  Any  pnblio  discussion  which  Interferes  with  the  course 
of  Justice  is  ^  coutempt— Wall.  Sr.  77;  12  Jolms.  460;  9  Yeates,  4S8:  OJ 
K.  C.  S97:  16  Ark.  884 :  64  HI.  1»5 :  or  pabUcations  reflectiiiir  upon  the 
court— walL  Sr.  77;  13  Cox  0.  C.  »6;  and  libelous  publioatioii  relative 
to  eonrt  proceedings-16  Ark.  384;  4  HL  405;  as  an  attorney  writing 
and  paUishing  strictores  upon  the  opinion  of  the  comt-a  WneeL  oTu 
1;  41  Up.  Can.  Q.  B.  42. 

-cjitfciiipt,  what  cnQStltutfiB^-9  Wheat.  204,  The  follqwlng  Iiava 
"jetiQ  ktia  cunteinpU:  MlHbeliavior  by  an  officer^  &s  a  eherlff  to  Uo 
guiltf  of  in^pnictice— 3  Burr.  T9iJ:  orJi  cierK  to  fmudiilpntly  \vltlihf^]d 
money  belmiglng  to  an  estate— I  Blaclff.  im^  oraa  attorney  cntoHi if 
4  OlsmlBsal  lu  diareapectful  lanj;uaere— 1  IntL  IGl;  2a  Id.  4 J;  or  for  flldiif 
ao  iMlecijit  petition  for  divorde-4  id.  (i^ij  or  for  liistltutlnff  a  lUt^ 
tUnts  suit— £0  Id.  biS.,  H  T«jc.  ^t^\  a  How,  2^;  or  for  auing  out  mi  »t- 
Laduneni  for  a  wlrness  who  baa  not  bten  fiorved  wf  tb  j^Totess— 2  Coio, 
2(5;  or  failing  to  pay  or  replevy  a  judi^meDt^45  lod.  aO^ii:  or  tnakln^ 
tise  of  false  mstruiufint  to  oUstruot  Jki^Lice—e  Tprm  Rep.  ^i^i  l>ot  ru 
refuse  todcfeud  a  poor  person— 4  Ind.  5-^i— oi  to  adviso  a  client  of  lIiq 
legal  eons«quciice3  of  forfylturo  of  arecojfiilzanrepUDOt;  a  contempt 
-4  BlAckf<  b'i,  Defendant  partlelpatln^  lo  a  rescoe^  and  eseapittir 
from  custody— 1  Datcb,  2Q9;  or^  afterjooges  bad  v;KatcU  the  bt^iH.Ii 
for  Kce«»,  approve  hi  DK  the  chief  Jusittcp,  U3lug  aUtLSive  and  vitupera- 
tive lanRitaee— ^  La.  Au.  ftK;  or  propo-sli^g^  to  a  Jnror  to  slsfiijil  litjin 
tliB  wbidow  of  the  jory-rooin  bow  the  jury  stand— ^;i  N.  J,  L.  4i]3;  or, 
vhUe  a  crtmbial  cbat^Q  l^  pen  ding,  to  Linpqgn  tbo  Impartiality  of  tht» 

ituJige,  or  exjcite  public  prejudice,  la  a  cohtf^iiipt— Wad.  St.  77:  IJ 
ohiii  4B0;  3  Yeatej,  428;  63  N.  O.  SHT;  iti  Ark.  3^  s  W  DL  1&5/ 

.  Power  to  punish  for  contempts.— Erery  court  has  a  right  to  protect 
itself  from  a  violation  of  its  decency  and  propriety— 4  Ind.  627;  1 
nackt  166:  36  Ind.  196:  28  id.  47;  25  id.  862;  28  Id.  205»  and  has  an  inber- 
ott  power  to  punish  for  contempt  of  its  rules  and  orders— see  many 
cases  cited  in  Desty's  Grim.  Law,  S  73  a:  and  for  constructive  ecu- 
tempts— Id.  Justices  of  the  peace  have  the  same  power  as  courts  of 
reoord-1  CaL  15;  47  id.  131;  46  Ind.  537. 

167.  Every  public  officer  authorized  by  law  to  make 
or  give  any  certificate  or  other  writing,  who  makes  and 
delivers  as  true  any  such  certificate  or  writing,  contain- 
ing statements  which  he  knows  to  be  false,  is  guilty  of  a 
misdemeanor. 

168L  Every  grand  juror,  district  attorney,  clerk,  judge, 
or  other  officer,  who,  except  by  issuing  or  in  executing  a 
warrant  of  arrest,  willfully  discloses  the  fact  of  a  present- 
ment or  indictment  having  been  made  for  a  felony,  until 
the  defendant  has  been  arrested,  is  guilty  of  a  misde- 
meanor. 

169.  Every  grand  juror  who,  except  when  required  by 
a  court,  willfully  discloses  any  evidence  adduced  before 
the  grand  jury,  or  anything  which  he  himself,  or  any 
other  member  of  the  grand  jury,  may  have  said,  or  in  what 
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manner  be  or  any  otber  srand  juror  may  have  voted  on  a 
matter  before  tbem,  is  guilty  of  a  misdemeanor. 

170.  Every  person  who  maliciously  and  without  prob* 
able  cause  procures  a  search-warrant  or  warrant  of  aa> 
rest  to  be  issued  and  executed,  is  guilty  of  a  misde- 
meanor. 

171.  Every  person,  not  authorized  by  law,  who,  witb* 
out  the  consent  of  the  warden,  or  other  officer  in  chaige  of 
the  State  prison,  communicates  with  any  convict  therein, 
or  brings  into  or  conveys  out  of  the  State  prison  any  let- 
ter or  writing  to  or  from  any  convict,  is  guilty  of  a  mis- 
demeanor. 

172.  Every  person  who,  within  two  miles  of  the  land 
belonging  to  this  State,  upon  which  the  State  prison  is 
situated,  or  within  one  mile  of  the  Insane  Asylum  at 
Napa,  or  within  one  mile  of  the  grounds  belon^g  and 
adjacent  to  the  University  of  California  in  Alameda 
County,  or  in  the  State  capitol,  or  within  the  limits  of 
the  grounds  adjacent  and  belonging  thereto,  sells,  gives 
away,  or  exposes  tor  sale,  any  vinous  or  alcoholic  liquors, 
is  guilty  of  a  misdemeanor.    [In  effect  April  Srd,  1876.] 

173.  Every  captain,  master  of  a  vessel,  or  other  i>er- 
son,  who  willfully  imports,  brings,  or  sends,  or  causes  or 
procures  to  be  brought  or  sent,  into  this  State,  any  person 
who  is  a  foreign  convict  of  any  crime  which,  if  com- 
mitted within  this  State,  would  be  punishable  therein,- 
(treason  and  misprision  of  treason  excepted)  or  who  is  de- 
livered or  sent  to  him  from  any  prison  or  place  of  con- 
finement in  any  place  without  this  State,  is  guilty  of  a 
misdemeanor. 

174.  Every  person  bringing  to  or  landiug  within  this 
State  any  person  bom  either  in  the  empire  of  China  or 
Japan,  or  the  Islands  adjacent  to  the  empire  of  China, 
without  first  presenting  to  the  commissioner  of  immigra- 
tion evidence  satisfactory  to  such  commissioner  that  such 
person  desires  voluntarily  to  come  into  this  State,  and  is 
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a  person  of  good  character,  and  obtaining  from  such  com- 
missioner a  permit  describing  such  person  and  authoriz- 
ing the  landing,  is  punishable  by  a  fine  of  not  less  than 
one  nor  more  than  five  thousand  dollars,  or  by  imprison- 
ment in  the  county  jail  not  less  than  two  nor  more  than 
twelve  months. 

175.  Every  individual  person  of  the  classes  referred 
to  in  the  two  preceding  sections,  brought  to  or  landed 
within  this  State  contrary  to  the  provisions  of  such  sec- 
tions, renders  the  person  bringing  or  landing  liable  to  a 
separate  prosecution  and  penalty. 

176.  Every  willful  omission  to  perform  any  duty  en- 
joined by  law  upon  any  public  officer,  or  person  holding 
any  public  trust  or  employment,  where  no  special  pro* 
vision  shall  have  been  made  for  the  punishment  of  such 
delinquency,  is  punishable  as  a  misdemeanor. 

177.  When  an  act  or  omission  is  declared  by  a  statute 
to  be  a  public  offense,  and  no  penalty  for  the  offense  is 
prescribed  in  any  statute,  the  act  or  omission  is  punish- 
able as  a  misdemeanor.  [Approved  March  30th,  in  effect 
July  1st,  1874.] 

17&  Any  officer,  director,  manager,  member,  stock- 
holder, clerk,  agent,  servant,  attorney,  employ^,  assignee, 
or  contractor  of  any  corporation  now  existing,  or  hereafter 
formed  under  the  laws  of  this  State,  who  shall  employ,  in 
any  manner  or  capacity,  upon  any  work  or  business  of 
such  corporation,  any  Chinese  or  Mongolian,  is  guilty  of 
a  misdemeanor,  and  is  punishable  by  a  fine  of  not  less 
than  one  hundred  nor  more  than  one  thousand  dollars,  or 
by  imprisonment  in  the  county  jail  of  not  less  than  fifty 
nor  more  than  five  hundred  days,  or  by  both  such  fine 
and  imprisonment;  providedt  that  no  director  of  a  corpo- 
ration shall  be  deemed  guilty  under  this  section  who  re- 
fuses to  assent  to  such  employment,  and  has  such  dissent 
zecorded  in  the  minutes  of  the  board  of  directors. 

1  Every  person  who,  having  been  convicted  for  vio- 
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lating  the  provisions  of  this  section,  commits  any  sabse- 
quent  violation  thereof  after  such  conviction,  is  punish- 
able as  follows: 

2.  For  each  subsequent  conviction,  such  person  shall 
be  fined  not  less  than  five  hundred  nor  more  than  five 
thousand  dollars,  or  by  imprisonment  not  less  than  two 
hundred  and  fifty  days  nor  more  than  two  years,  or  by 
both  such  fine  and  imprisonment.  [In  effect  February 
13th,  1880.] 

179.  Any  corporation  now  existing,  or  hereafter 
formed  under  the  laws  of  this  State,  that  shall  employ, 
directly  or  indirectly,  in  any  capacity,  any  Chinese  or 
Mongolian,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  for  the  first  offense  be  fined  not 
less  than  five  hundred  nor  more  than  five  thousand  dol- 
lars, and  upon  the  second  conviction  shall,  in  addition  to 
said  penalty,  forfeit  its  charter  and  franchise,  and  all  its 
corporate  rights  and  privileges,  and  it  shall  be  the  duty 
of  the  attorney-general  to  take  the  necessary  steps  to 
enforce  such  forfeiture.    [In  effect  February  ISth,  1880.] 
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CHAPTEB  Vm. 

CONSFIRACr. 

Ittt  Cilmliulcoiisplincydeflsedaadinmldm&eiill^^ 

S  181.  No  otber  coDBpindes  pnnisliable  odmliiaUy. 

SUM.  OTertacttWbennecesmy. 

S  188.  WevtngmaskordlQgiilae, 

182.   If  two  or  more  persona  eonspiie^ 

1.  To  commit  any  crime; 

2.  Falsely  and  maliciously  to  Indict  another  for  any 
crime,  or  to  procure  another  to  be  chaiged  or  arrested  for 
any  dime; 

3.  Falsely  to  move  or  maintaiii  any  soiti  action,  or 
proceeding; 

i.  To  cheat  and  defraud  any  person  of  any  property  hy 
any  means  which  are  in  themselres  criminal,  or  to  obtain 
money  or  property  by  false  pretenses;  or, 

5,  To  conunit  any  act  injurious  to  the  public  health,  to 
pnblic  morals,  or  for  the  perversion  or  obstruction  of 
jnstice,  or  due  administration  of  the  laws; 

—they  are  punishable  by  imprisonment  in  the  county 

jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one 

thousand  dollars,  or  both.    [Approved  March  30th,  in 

effect  July  1st,  1874.] 

OontBinjcy.— A  conspiracy  Is  a  combination  of  two  or  more  persons 
vr  eonoeited  action  to  atwompllsh  some  criminal  or  nnlawfol  pmi>ose, 
cr  to  aeeomplisb  some  lawfoi  purpose  bv  criminal  or  unlawfol  means 
^teemaBj  cases  cited  in  Desty's  Grim.  Law,  1 11  a. 

Svbd,  1.  To  commit  an  Indictable  offen8e-29  Pa.  6t.  296:  as,  to 
km-tt  GaL  261 :  or  to  rob  -  49  Ind.  186:  or  commit  baivlaiy—a  Tex.  Ct. 
App.  192  tor  to  Kidnap— 11  Low.  Can.  Jm-.  41 ;  or  to  seduce  a  f emale-25 
11L17;  9How.  St.  Tr.l27:  or  entice  and  carry  off  a  f emaie— 5  Rand.  627; 
S  m.  21;  ft  Watts  A  S.  461 ;  or  procure  defilement  of  a  girl— 2  Den.  O. 
C;79:  or  peisaade  a  girl  to  prostitution— 4  Fost.  A  F.  1«):  9  How.  St. 
Tr.  137:  or  any  offen8e-2  Camp.  237;  as  bigamy  or  incesW4  Fa.  St. 
2M;  or  abortion— Bilgbt  441. 

Hbd.  S.  To  charge  one  with  crime— 3  MaBs.838;  25 111.70;  2  Dntch. 
lll;fHar.4;J.S17;2Ma88.5a6:58K.Y.177;2Far8.Cas.867;  ILeadb 
4»;  2]liirr.9»;  1  Salk.  174;  7  L.IlepoEter,58;  4 Bam.  A  C.S28. 
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Suhd,  4,  To  cheat-9  Mass.  415;  9  Fa.  St  211 ;  4  Id.  210:  2  Har.  (Del.) 
327;  2  AUen.  168; 'itiacli.  C.  C.  609;  1  Cosh.  ISO;  4  Iowa.  29;  1  Mich.  216: 
108  Mass.  309;  4  Pa.  St.  210;  3  Zab.  S3;  3  Q.  B.  292:  12  Cox  C.  C.  338:  Id! 
316;  2  Day.SOS:  64  Me.  369;  9  Cowen.678;  4  Dill.  407;  4  Strob.266;  7  Tex. 
173;  12  B.  1. 124;  29  Vt.458:  16  Wend.646;  4  Met. HI;  1  Dev.  357;  8 Rich. 
72;  15 N.H. 396:  1  Gush. Ill;  39N.J.L.324;  5Har.«J.317;  4H2Ust.293; 

10  Micb.  310;  4  Cox  C.  C.  390;  8  id.  305.   See  Desty's  Crim.  Law,  S  U  d. 
Subd,6.  PabUo  health-2  Ld.  Baym.  1179.   See  12  Conn.  101. 
Pablic  peace— 2  Camp.  358;  6  Tenn  Bep.  623. 

PabUc  jn8tioe-8  Moody,  11 ;  6  Mod.  185 ;  25  V t.  415. 
FabUo  tnule-4  Met.  HI;  82  Mass.  221;  75  id.  127;  1  8trai«Q,  144;  1 
Leacb,  274 ;  13  East,  228.   See  Desty 's  Crim.  Law, « II  b. 

183.  No  conspiracies,  other  than  those  enon^erated  in 
the  preceding  section,  are  punishable  criminally. 

184.  No  agreement,  except  to  commit  a  felony  upon 
the  person  of  another,  or  to  commit  arson,  or  burglary, 
amounts  to  a  conspiracy,  unless  some  act,  beside  such 
agreement,  be  done  to  effect  the  object  thereof,  by  one  or 
more  of  the  parties  to  such  agreement. 

An  flfreement  to  commit  an  n^t,  If  tt  limouiits  to  n  con^plracr.  Is 
In  eanenU  complf^to  ^  Jttiont  an  overt  BtPt— JiU  Jnd*  I8&i  1  Au).  Or,  R.^bi!i : 
42  K.  H.  303:  li  Minn.  ](^5  I  VnaU.  l^K  25  Vt.-USi  !l  HasH.4l5:  4  Jfalst' 
2^3;  4  Wnnd,  ^29,  I  SliQh.  JI4;  31  M«.3^;  ^3  P;i. St.  3^5 :  4SMls4.  2.H:  as 
It  is  Itseir  nn  gvert  act— l  Vmh.  isaj :  1  SLranje,  1S3;  nnd  see  I  Mjaam.  SIM : 
fi  Har,  Sc  -l.  3lT.  llii]  p?i^^t:  of  tlio  offeus4  lA  ihB  f rauduletit  juiil  corrupt 
i^ombUiutLoti  with  lut^iittliiiC  Lujury  BhaU  r«3iill:— i  As^bm.  1:47;  7  Barb.  - 
a^l;  4  Ilsilst.  "isaj  fi  liar.  &  J.  317;  2  Mass.  ^1^;  23  I'a.  St.  35J:  »  Me« 
Lean,  bl3:  U  Up.  Can,  Q.  B,  S43;  1  Ad.  &  E,  706;  1  Moody  &  R.  402;  S 
Q.  B.  4f);  9  CoKOt  55;  S^}K*  174;  aa  any  act  ilone  \n  pnrsiiaiico  ot  \t\n  uo 
c{>iistltii'*ntpaTtof  tho  ofTense,  but  merely  mi  tig^rtn'ation  of  it— 2  Blaas, 
E29;  4  ilalat.  293;  b  lUr,  ^  J.  2L7|  and  see  c^i^ea  eitea  lu  I>e3t7'3  Crlm^ 
Lh'VW,  ^  II  If. 

Mereerr— A  conspiracy  to  commit  a  felony,  when  exe<Mitedi  \!^  meTirad  . 
in  tbo  felony-1  Duv:il,4f  5  Mass,  JOti;  4  WPTia.v<j5j  2  Pan.  Cas.  31^  1 
Mlch.Slt^i  6  WHtta*  S.3J-5E  'J^  Vt.4]5;  4S  Me.aift;  when  to  commit  n 

11  igber  ci'lme.  It  is  iiiorgcil,  nut  not  when  tbe  ("oii^plracy  :iELd  the  crime ' 
&ro  df  the  name  tfrade— 18  Me.  218:  15  id.  100;  S  Moj^s.  luii:  UiA  I  J.  153;  loe 
ill.  im\  109  Id.  34<i;  2  Hfit.  VdZ;  1  Micb.  'Jld:  2  Pars.  l^as.34l;  A  Pa.  SL  GO; 
11>  Fkk.  47£f;  25  Vt.  415;  5  Pa.  St.  tiO;  4  Weu<l.  2LiA.  Biit  sea  m  l^Iass.  M; 
y  Co  we  a,  S77i  ^  ^^^^  "**5i  3  €oi  C,  4J.  'il^f. 

185.  It  shall  be  unlawful  for  any  person  to  wear  any 
mask,  false  whiskers,  or  any  personal  disguise  (whether 
complete  or  partial)  for  the  purpose  of — 

1.  Evading  or  escaping  discovery,  recognition,  or  iden* 
tification  in  the  commission  of  any  public  offense. 

2.  Concealment,  flight,  or  escape,  when  charged  with, 
arrested  for,  or  convicted  of,  any  public  offense.  Any 
person  violating  any  of  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor.  [Approved  March 
SOth,  in  effect  July  1st,  1874.] 
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187.  Mnrder  is  the  unlawful  killinir  of  a  human  being, 
with  malice  aforethought. 

Mnrder,  deflned--34  GaL  200;  47  OaL  103;  at  common  law— 1  Wash. 
0.  G.  463;  2 Halst. 230;  1  Colo.  137;  44  CaL 96:  9 Met. 93;  5Cnsh.296;  see 
4  Bl.  Com.  19&.  It  has  but  one  meaning— the  intentional  kUUng  of  a 
human  being,  with  malice  aforeUiought--44  CaL  96;  48  id.  86;  52  Id. 492. 

It  is  murder  if  the  wound  is  Infiieted  with  alelonioiis  Intent,  and 
death  ensue  within  a  year  and  a  da^-O  Cal.  273. 

The  killing  may  be  by  any  act,  direct  or  indirect  which  resolts  la 
death-«  Me^98;  63  N.  C.  1 ;  4  Mason,  105;  4  Dot.  A  B.  865. 

The  perfton  killed  must  be  "  in  being,**  and  a  child  in  its  mother's 
womb  Is  not  a  '*  human  being,"  within  the  deflnltlOD-4  Car.  A  P.  849; 

1  Moody  C.  0.  84«;  but  eyery  part  of  it  must  hare  come  from  the 
motbei>-6 Car.  A F. 349;  7  id. 814;  id. 8S0;  6 id. 329;  7  id. 850. 

Mnrder  indndes  Toluntary  and  involuntary  manslaoghter-A  Oa. 
441;  10  id.  102;  17  id.  483;  1  id.  222;  5  id.  85;  15id.ll7;  6  i£54;  19  Id.  7; 
14&ush,601. 

In  case  of  adnltenr.— It  is  only  when  the  husband  discorers  his  wlf6 
in  the  act  of  adultery  that  the  law  mitigates  the  killhig  of  her  or  her 
paramour  on  the  ground  of  passion— 4  Mich.  83;  10  id.  212;  29  6a.  734; 

2  Brewst.  388;  8  fred.  830:  3  Jones,  (N.  C.)  74;  6  id.  433;  54  Mo.  153: 
Manning's  Case,  1  Vent.  212;  8.  C.  Ld.  Raym.  212;  Pearson's  Case,  2 
Ijewinrzl6;  or  where  there  was  no  opportunity  for  the  passion  to 
subside— 22  N.  Y.  147;  but  to  kiU  an  adulterer  deliberately,  and  upon 
revenge,  is  murder-54  Mo.  153;  35  Ind.  80;  62  N.  T.  229;  3  Jones.  (N. 
C.)  74;  6  id.  433;  64  N.  C.  608;  78  id.  515:  8  Car.  A  P.  182;  or  to  kill  W 
cause  he  has  at  some  previous  time  committed  adultery  with  his  veife 
—6  Jones,  (N.  C.  >433:  4  id.  74;  8  Ired.  330;  or  where  he  was  a  long  time 
coffnlzant  of  the  adulterous  intercoar8e~35  Ind.  80;  or  to  kill  because 
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He  beUeved  her  panmonr  was  about  to  oommit  another  similar  act,  Is 
miiider-4  Jones,  (N.G.)  74;  tfid.433. 

Suicide.— ^At  common  law.  if  two  agree  to  commit  snidde  together 
and  one  escapes,  the  other  is  guilty  of  murder^ Ross.  A  B.  0. 0.  A28i 
the  survivor  u  principal  in  the  murder  of  the  other^IS  Hass.  399:  123 
Id.  422;  23  Ohio^t.  165;  8  Car.  A  P.  410;  Buss.  A  B.  G.  C.  628. 

Infanticide.— If  a  child  be  bom  alive  and  afterward  dies  from  po» 
tions,  or  by  braises  received  in  the  womb,  it  is  murdei^-^9  K.  T.  86;  i 
Car.  A  P.  J29;  U  id.  754:  I  Moody  C.  C.  846:  or,  if  it  was  bom  in  a  state 
in  which  it  was  more  likely  to  die  tban  if  bom  in  due  time,  it  is  mur- 
der—2  Car.  A  K.  784.  There  must  have  been  an  independent  circular 
tion,  or  it  cannot  be  considered  to  be  alive  when  bora,  so  as  to  make  it 
murder— 43  Iowa, 519:  8.  C.  2  Am.  Cr.  B.  274 :  2  Moody  G.  G.  260:  5  Gar. 
4k  P.  539;  7  id.  850;  9  id.  754:  and  if  the  mother  kill  it  whUe  still  aUve, 
it  is  murder,  though  stiU  attached  by  the  umbilical  cord— 49  N.  Y.  86; 
8  Phila.  633;  1  Car.  A  M.  650;  13  Cox  G.  C.  79;  7  Car.  A  P.  814:  9  id.  25. 
A  child  must  be  actually  bom  in  a  living  state  before  it  can  do  a  sub* 
Ject  of  murder-^  Car.  A  P.  329;  9  Up.  Can.  L.  J.  138.  A  person  charged 
with  murder,  committed  in  an  attempt  to  produce  an  abortion,  is  en- 
titled to  be  admitted  to  baU-«  Pac.  C.  L.  J.  725. 

In  1 ."  ~"         .  .  .luai  iinrteratfljidliig"  CO- 

6.  4\i;  is.  <-':  i  A]ii.  <Jr^  ](.  2.1 1.  So  to  ciiLcr  ialm  acombiit  vrhh  Atli^^dly 
weajjou,  Intemliiiff  to  use  Itn  ana  in  the  coutcst  tu  kill— il:!  Vt,  4^1:  I 
Va.  Cas,10;ortnacoinbatwltlioiitwyapon9itotl  raw  a  k  n  i  f  e  and  kill— 
4  Ifcd.  40y;  or  to  preii^iry  and  fioaceal  a  weapon  before  cohi>if  iL,tiji  the 
flSht,  and  killing  wiLh  it— 36  Mlas.  Ml :  4  Ivvtl  4y:>;  or  to  liivito  auoLher 
tn  mortal  com  bat,  and  killlnp'  Llm,  wnlle  h«  Itt  Goln^for  hi*  wt!ii>OQ— 
33(>»,4:  flee  2  Whtel.  C  G.  471;  ur  to  Lrliig  about  :t  Ueciklly  quarrel ^ 
an  a  k  11 !  in )?  ono  of  the  comMtaii  ts— 22  Ga,  :i  i  1 ;  or  If  on  e  of  two  <]o  ml>at' 
aiits  retre£tted  ami  Cho  otbcr  CoMo wed,  overtook  and  stablx^d  blm,  It 
la  auudtjr— S  IretL  465;  1  Spear,  384. 

In  resisting  axrestd— When  a  person  in  resistinsr  arrest  under  lawful 
process  kills  the  oflftcer,  or  one  of  the  arresting  party,  it  is  murder— 2S 
Ala.  15:  SO  6a. 426^2  Houst.  585;  12 Cox  C.  C.  444;  8.  G.  1  Green  G.  B. 
155;  €  Cold.  283.  Where  after  the  commission  of  a  felony  the  wrong- 
doers flee,  and  are  overtaken  by  the  ofQcer,  who  orders  them  to  sur- 
render, if  they  Are  upon  and  kill  him  it  is  murder— 27  Gal.  522.  8o 
where  the  accused  were  convicts  and  killed  the  guard  to  effect  their 
escape.  It  was  murder— 1  Tex.  Gt.  App.  647.  Private  persons  lawfully 
arrestingoffenders  are  under  the  same  protection  of  the  law  as  offl- 
ten-Ura,  8t.  352;  1  East  P.  G.  298.  But  if  an  arrest  be  without 
anthority--2  Houst. 585;  72  IlL  87:  S.  G. 09  IlL  111;  1  Am.  Cr.  B.  287:  12 
Cash.  246;  or  if  he  exceed  his  authority,  or  if  the  process  be  defective 
"&  m.  Ill ;  S.  C.  72  Dl.  37 ;  1  Am.  Cr.  B.  287 :  as  attempting  to  arrest  un- 
der a  warrant  without  seal:  the  killing  will  be  manslaughter— 1  East 
P.G.ch.5,S58. 

in  conunitting  other  offenses.— If  an  unlawful  act  be  done  deliber- 
ately, and  with  the  intention  of  doing  mischief,  and  death  ensues,  it  is 
murder^ll  Humph.  150;  as  in  the  prosecution  of  an  unlawful  design, 
and  using  poison— 5  Mich.  10,22;  or  if  he  attack  another  with  malice 
aforethought,  and  he  kills  to  save  ills  own  life— 4  Dev.  A  B.  491;  or 
where  be  shot  at  another  and  killed  a  third  person— 2  Strob.  77:  or  if 
he  pro  vcriECs  a  fight  and  kills  his  adversary— 10  6a.  103 ;  18  id.  356.  See 
PhOL  (N.  C.)  425;  65  N.  C.  669. 

188w  Such  malice  may  be  express  or  implied.  It  ia 
express  when  there  is  manifested  a  deliberate  intention 
unlawfully  to  take  away  the  life  of  a  f ellow-creatiire.    It 
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Is  impliedi  wben  no  eonsiderable  ptOTOGation  appean,  or 
when  tbe  circumstances  attending  the  killing  show  an 
abMidoned  and  malignant  heart. 

IlCaUce  express  or  implied.— Express  maliee  nieansfil-wiQ  against  a 
person,  tout  iu  a  legal  sense  it  Uenotea  a  wrooeful  set  done  without 
lust  causo  or  excuse— 34  Cal.  48;  seo  cases  citea  iu  Desty's  Crim.  Law, 
S  8  a;  an  illegal  act  willfully  «lono,  which  in  its  uecessary  cousequeuce 
must  injure  aiw>ther— 12  Fia.  117;  Law  B.  1 0.  C.  S60.  ImpIieU  malice 
is  au  inference  deduced  from  particular  facts  aud  circumstances Ju- 
diciaUy ascertained— U) Conn. 3d&:  4  Jones,  (N.C.)  100;  5BIackf.l49:  13 
Allen,lU6;  3d  Ind.  953;  2  Bay,  360;  10Met.2JO;  3  Cox  C.  C.2di;  Bcllc. 
C.  1 ;  8  Cox  C.  C.  74:  whllo  express  malice  is  never  to  be  infeirod,  but 
must  be  proved  ahunde^lSliul.  33(>:  2  Bailey,  569;  Bleigs,  84;  U  Tex. 
540:  43  idT  108;  1  Curt.  384:  3  Bos.  &  P.  508;  7  Car.  i  P.  IVH  1  Car.  A  K. 
195;  2  Leach,  1033 ;  Buss.  &  B.  C.  C.  310.   See  ante,  S 1,  iobd.  4. 

Legal  malice.— Implied  malice  or  malice  In  law  is  an  evil  design  in 
general,  where  tbe  circnmstauces  manifest  a  wicked,  depraved,  wanton* 
and  lualiguant  si)irit-4;i  Ca).  350;  2  Mason,  91 ;  WrlghteJO;  2  Strob.  77; 
11  Humph.  150;  i3  Smedcs  A  M.  263;  13  Up.  Can.  1>.  B.  512;  Id  Low. 
Can.  Jur.  97;  and  the  intent  is  presumed— 1  Parker  Or.  B.  IM;  1  Ired. 
S54;  5  Cush.  295;  2  Hill,  459;  18  Ala.  720;  57  Ma  40;  S.  C.  1  Am.  Cr.  B. 
251. 

;  Halice  aforethoncht,  which  is  an  ingredient  of  murder,  is  express 
or  implied— 43  Cal.  95.  It  includes  all  states  of  mind  in  which  a  homl- 
cido  is  conmiitted  without  legal  lustification,  extenuation,  or  excuse— 
S  Tex.  Ct.  App.  163 ;  34  Cal.  48.  It  distinguishes  murder  from  all  other 
classes  of  homicido-43  Cal.  437;  6  Pac.  C.  L.  J.  399;  6  Tex.  Ct.  App. 
268;2Bai-u.&C.268. 

Malice  and  intent  to  kill,  are  essential  elements  in  mnnler— Wright. 
20;  and  they  are  to  bo  inferred  from  the  facts  and  circumstances  of 
tho  casc-8  Cal.  TO:  53  6a.  35;  30  Midi.  16;  23  Ohio  St  186;  S.  C.  2  Am. 
Cr.  B.  251 ;  7  N.  Y.  385:  58 Pa.  St.  9;  2  Mason,  91 ;  54  Mo.  153;  23 lud.  231 ; 
SDMich.  16;  83  Pa.  sL  131;  5  Tex.  Ct.  App.  493;  150ratt.  634;  2  Bob. 
(Vs.)  771;  1  Colo.  436. 

189.  AU  murder  which  id  perpetrated  by  means  of 
poison,  or  lying  in  wait,  torture,  or  by  any  other  kind  of 
willful,  deliberate,  and  premeditated  killing,  or  which  is 
committed  in  the  perpetration  or  attempt  to  perpetrate 
arson,  rape,  robbery,  burglary,  or  mayhem,  is  murder  of 
the  first  degree;  and  all  other  kinds  of  murders  are  of  the 
second  degree.  [Approved  March  SOth,  in  effect  July  Ist, 
1874.] 

Degrees  of  murder.— The  statute  dividing  murderinto  degrees  does 
not  make  murder  of  the  second  degree  less  tiian  murder— 44  Cal.  97. 
Tho  difference  in  tho  degrees  of  murder  results  from  tho  condition  of 
tho  mind  in  which  tho  design  is  created,  and  not  from  tho  speed  with 
which  it  is  executed— 3  Tex.  Ct.  App.  656.  Tho  division  into  degrees 
seeks  only  to  graduate  the  puulslmient,  in  proportion  to  tho  atrocity 
of  the  crime— 2  Va.  Cas.  887.  Tho  classification  into  degrees  does  not 
make  the  lesser  less  than  murder— 25  Cal.  361 ;  44  id.  98.  The  Jury  may 
find  fho  party  guilty  of  leas  than  murder,  say  manslaughter— 49  Cat. 
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Betiberation.—tTnk^d  It  bo  In  perpotrsitliiEr  a  Telcmj,  tberc  mast  txj  a 
deUbet^tCf  pE^medlt^teilH  preconceLvi^d  desi^u  to  Cake  ILfc  coconatltuCa 
murder  In  tlie  first  deffree-49  CJ.I^tM;  12N(iv*  Hfl^  JJld.  JIOO;  43  Cal, 
^i;  fiOreff.  2ltj;  (;4Md.Ml;  S.  C  2Am.  Cr,  R.  5(13;  Gl  Mo.  Md;  fr4  Id. 
3]i7*  DellL^erAtLou  ioipll&a  fiome  d^i^ree  of  rpflnrclon— TiJi^a-  St.  403:  S- 
C.  i  iLm.  Ci''  K.  2bu'*  Tfo  apprei::lLi,l>]ti  tlmu  fiEieil  LuttTveno  bt^twf]eIl  iho 
pr^tDeditaied  intent  niKl  the  homictda.!  a(!:t-]7  €:il.  ^1);  24  Id.  30;  34  Id- 
mt;  13  Id.  3,V2:  S.  O.  [  Grccil  C,  B,  412:  44  Cal.  Sli:  44  Id.  9A;  49  Id.  ItiS;  6 
Pac,  C.  L,  J.  (531 ;  &4  AJu,  165;  T5  Ta.  St.  403;  S.  C.  1  Am.  Cr.  H.  iKi;  18 
Mo.  4J!J>  13  Id^  3ri2;  33  Id*  2S7;  <t9  id.  1^0;  M  Id,  143;  8  lown.  b^lb:  bm  A 
N«¥.4IK^;  3  Head.  l?i;  i^Iu[],4^|  «  lil^kf.  2U0{  23  iud.  231;  44  Pl  6tt 
Sj;  -TG  Arlt.  ^34;  le  Bit>.  436  J  1  Tex,  Ct  App.  13^. 

n«samption  of  premeditatlon.^Premedltstion  may  be  inferred 
from  the  circnmstances  of  the  case,  as  from  the  use  of  a  weapon  likely 
to  take  life— 31  Pa.  St.  198;  4  Humph.  139;  4  DaU,  145;  2  Ashm.  (i9;  1 
Zab.  196  i_pT  from  deliberately  procuring  a  weapon  to  take  llf e— «3  ra. 
8t.  75;  2  va.  Cos.  484;  or  concealinga  weapon— 8  Leigh,  749;  or  from  a 
declared  pnrpose—l  Ohio  St.  66;  6  Humph.  145;  2  Va.  Gas.  484;  or  from 
preparations  to  conceal  the  body— 84  Fa.  St.  187. 

Mnrder  in  the  first  degree.— Premeditation  is  presumed  from  pur- 
chasing poison  and  putting  it  in  the  way  of  others— 45  Ala.  43;  40  ind. 
516;  2Fost.  A  F. 833;  9 Car.  A  P.  356;  10  Cox C.  C. 486.  Murder  bypoi- 
«m-24  Cal.  17;  17  id.  894;  34  id.  211;  6  Oreg.  276;  23  Ohio  St.  146;  1  Tex. 
Ct.  App.  163:  id.  605:  5  id.  493;  7  Humph.  429;  see  7  Cox  C.  C.  253:  28 
6a.  576;  33  id.  571.  Polson  means  any  substance  which,  when  applied 
externally,  or  in  any  way  introduced  into  the  system,  without  acting 
mechanically,  but  by  its  own  inherent  qualities,  is  capable  of  destroy- 
ing life— 63  CaL  147.  Other  noxious  or  destructible  substances  or 
llqulfta  are  such  as  net  npon  the  flystem  me rhanlrally  f?o  ns  to  destroy 
JlIWuL  iSu  ff/iu'j  rN  icrij^--Ji  Uiil.  IT  ;  ;J4  Id/Jll ;  4  HuiiiS'h.  li^'i;  7 Id. 429; 
iild.657:  4  Tox-  Ct.  Ajtp.  4!t|.  "  Ctjriccak'd"  la  hoC  eyiicniyiiu^us  With 
"lying  In  wait*'— 5*  Ciil.  ■107.  A  per:sDii  concealed  inuy  slioot,  another 
without  committing  mtirder— Id.;  but  if  lioconccaU  Llme^Lir  for  the 
purpose  of  Bhootlngauothefpbe  j»"  lylncr  InwiiSt:"— tcL  li^/  rrseltyand 
£iiri%re—l  Gcatt,6:3;  4  Dev.  &  B.  365 ;  ti3  N.  C.  1 ;  (tS  Mo.  315  j  i  .M;json,605; 


90N.C.  we;  lOYRrg^Wl;  2Hitmpli.439;  ylr^d.^y;  31  Ga.40j  J  i  Ala. 350; 
101  BJass.  I;  8  Ohio.  131;  II  I' la.  247.  Aside  from  the  perpefnUonof  a 
ffiontf,  mUTLler  In  ibci  flr^t  degree  la  auy  kteid  uf  UELiawlulp  willful, and 


deliberate  kininsr-HlJj  CaL  9507  Id.  3^;  43  Id.  34i;  31  id.  SIE ;  i:4  id.  17:  39 
ld.6M;  43  Id.  fi53;  li  Kev.  IJO:  Ul  »00;  ^  Oreg.  Jlti;  iA  Mo.  5;Jl;  S.C.2 
Am.  Cr.  K.  311:  til  Mo.  549:  64  Id.  317;  wldch  ehows  on  aljandoaed  and 
maUguant  heart— 13  CaL  m;  4;i  Id.  5S6. 

Murder  in  the  perpetration  of  a  felony— 48  Cal.  94;  17  id.  389;  24  id. 
17;  48  id.  563;  38  Ala.  218;  9  Met.  93:  118  Mass.  36:  7  Tex.  Ct.  App. 472:  as 
arson,  burglary,  rape,  orrobbery— 24  Cal.  17;  34  id.  211;  49  id.  563;  1  Tex. 
Ct.  App.  591 :  2  id.  m  In  robbery— 49  Cal.  563.  Attempt  at  rape— 18 
Hun.  487.  Nor  is  it  necessary  that  the  party  himself  should  inflict  the 
mortal  womid,  if  lie  be  present  aidiiig  and  abetting  the  act— 1  GalL  624 ; 
llred.7fi. 

Mnrder  in  the  second  degree  Is  the  unlawful  killing,  with  malice 
rforr^ — "*-"  •~'"  ~^*'^— t  dnltTi^--"'-!,  TirfTn("'1'"itioii.  or  prncon" 
c«rt<;.L  'i-  ■.;■/!!  fifj-,  111  .iM.U-ii4.  .■  \  :..  :-■  i  '  -.  "  .  1  Am.  Cr.  H.  2U:J. 
All  murder  not  of  the  llrst  deirrfEs  la  of  Ttio  si-coaul  dej^^reo— fi  IJaic 
*  tmiL  >  61©.  If  there  was  nodeiiberate  preconcerted  Inlciil  Ion,  cicrcist^ 
mg  that  implied  from  clrcumatanceuKiiowlng  no  ronalderablo  provoca- 
Uoti.  nor  tm.  abandoned  and  maligti:aiit  bcurt^  or  If  ho  did  net  Irdcnd  Co 
EirtKJnce  death,  yet  Intended  the  vlow.  It  is  murder  in  the  second  do- 
j^r»«— 3&  Oal- 3ittL  K  cfrtrumsUnce^  of  miillce  and  premcdUa^tlaa  are 
not  pExived^  the  law  presuroifa  the  murder  In  tbe  af^eond  decree— 54 
Mo.  isa.  The  court  snoiild  not  charge,  tluit.  klLlnnf  belnif  proved t  the 
lav  Implies  tjiat  it  was  wlllfut,  dellUeraic,  and  prcmodltatedi  and  in 
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the  lint  denree,  and  thus  ignore  erldenoe  tending  to  show  mltlgstins 
or  cxtenuatlnff  circiunstuioes,  or  to  show  homicide,  jostifiaUe  or  e^ 
ca8able-4&  C&L  29L 

190.  Every  person  guilty  of  murder  in  the  first  d^ree» 

shall  snffer  death  or  confinement  in  the  State  prison  for 

life,  at  the  discretion  of  the  jory  trying  the  same ;  or  ujyon 

a  plea  of  guilty,  the  court  shall  determine  the  same;  and 

every  person  guilty  of  murder  in  the  second  degree,  is 

punishable  by  imprisonment  in  the  State  prison  not  less 

than  ten  years.    [In  effect  March  28th^  1874.] 

Di8cretion.—nnder  the  amendment  of  1874,  the  duty  imposed  on 
the  court  is  to  exercise  the  same  discretion  when  defendant  pleads 
ffuilty,  and  the  court  finds  the  crime  murder  in  the  first  degree,  as  is 
to  t>e  exercised  by  the  Jury  when  they  find  defendant  irunty  of  mur- 
der  iu  tho  first  degree— 49  CaL  178.  The  nature  of  tliat  discretion  is  to 
be  ascertained  from  the  language  of  the  statute— id. 

191.  The  rules  of  the  common  law,  distinguishing  the 
killing  of  a  master  by  his  servant,  and  of  a  husband  by 
his  wife,  as  petit  treason,  are  abolished,  and  these  offenses 
are  homicides,  punishable  in  the  manner  prescribed  by 
this  chapter. 

192.  Manslaughter  is  the  unlawful  killing  of  a  human 
being  without  malice.    It  is  of  two  kinds : 

1.  Voluntary — upon  a  sudden  quarrel  or  heat  of  passion. 

2.  Involuntary— in  the  commission  of  an  unlawful  act, 
not  amounting  to  felony;  or  in  the  commission  of  a  law* 
f ul  act  which  might  produce  death,  in  an  unlawful  man- 
ner, or  without  due  caution  and  circumspection. 

MauslangktCT  defined*— 3  Ws-^li.  G-  C.fil5\  2  Horr*  &  T.  2^  1  lIa>Tr, 
ija^  V,t  *'y.i\  ti  Kuff.  I5i^»  'Ihft  absence  of  mfvllefi  ^Utlnf^lsbes  it  from 
inurcltr— 5  taK  1J7;  tt  Id,  &^lSs  4(i  UL  ilVii  *  6awy.  te;iui  3  GrmL  694i 
Wright, 20;  Aclcll?.  77t»;  &€om'n.rj];  iDm.  n&j  2  HlctJ,  Uii  2  Ya.  Cns. 
7a:  lJtL71ft;  2  WbeeL  C.  CWSi  Horr.  A  T.2j  «MtJlj  I  Btroh.il^; 
IttB.  Mon.eaT:  1  Zfib,  l^S;  37  lU.  U^i  ii  Jdiiea.^N.  Q.y^T^i  2ft Miss.  687 1 
5i3Pa.SC,  !►;  lORkU.  ;34U  SI  Jjid.SH;  ^lAia.lil;  iMGa,  J<;  ^  CJliio  3t. 
1 BS :  KeUy ^ V24;'i  St.  l'il ■  7^0*  Nel thisr  maUce  nor  deUbt^ratlon  1^  cdsen- 
t]sU  to  imlEiwful  tshnnUu^-S  Cuiih.^9i&L'Z  Cia.2:  2  IIeIsU  'JiK»;  1  Relly, 
2^Ii  MHs^,  lOfi;  1  Parker  Cr»R.  IM;  Thncti.  C.  C*  471;  2  Va.  Caa.  ?8; 
I  Iu.  lltii  M  Ga.  SiV}.  Tbo  imnccGSiiary  killing  uf  anotbiT  wbUo  rcal^t^ 
In 7  an  attempt;  to  cr^mcnlt  a  felan^r.  or  fioinf^  (Ubf^r  unLawful  act-^ 
Kl&a,  i^;  or,  IC  In  the  |>i'ijsectitlcni  of  a  di?a3Rii  iio  more  "waa  fu tended 
tlian  ^  mere  clvLl  irespasiJ,  or  an  nasivult  ftntl  b^ittcry— J3  Gft,  Z^O;  4 
Mass.  3Cl;  1{)2  Id.  M^^;  Mii  Id.  i^Ai  3  ViisU^  L^l;  1  Lf^ucibt  J^  or  an  atteinpt 
ta  commit  a  tul^UcmeninQr— ;i3  Hii.  4^.i:  ^0  N.  H.  ItiO;  :i'i  Me.  3bV. 
WIiGTO  tho  weapun  un^tl  la  uoi  iikely  io  kill  or  maLm— 1  Kuym,  Ldi.  141; 
7  BamnlL  4711:  1  Ired^  IH;  or,  wbora  iti&  aict  waa  liot  likely  to  cause 
death— ^  Mich,  Ifi;  S.  C I  Am.  Cr.  L.  2Tti.    UdIgsb  tba  unlawtul  act  of 
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TlOtanee  tnw  fdonloiis,  the  kilUng  is  iiuuis]aiagbter->20  N.  H.  160;  ti 
Xe.36B;  1  Bayiu-  I'd.  144.  The  intent  to  kill  is  not  a  necessary  ingre- 
dient in  maauaaghter—lO  Ohio,  424.  Where  two  flffht  on  fair  terms, 
aod  one,  in  the  beat  of  passion,  kills  the  other,  it  »  manslaughter— 9 
Ired.420;  a&d  tbe  slayer  need  not  be  without  fault— 10  Bush,  495;  8. 
C.  1  Am.  Cr.  R.  293:  nnless  there  was  an  intent  to  kill  or  perpetrate  a 
fekny-aoMich.l6;  8. 0. 1  Aul  Cr.  B.  276. 

7bfaintar7  manslaughter  Is  the  unlawful  UlUng  done  by  design, 
while  involuntary  manslaughter  is  that  done  without  design  or  intent 
to  Ull-M  Ind.  150;  28  Ga.  215— and  in  which  there  can  be  uo  aiders 
and  abettors— 65  Ind.  565.  As  where  the  killing  is  done  intentioually, 
inhotblood,butwithout  malice— 2  Curt.  1;  2  Humph.  181:  Hon*.  &  T. 
li 7  Tex.  Ct.  App.  356:  46  6a.  158;  15  Ohio  St.  47 :  58  Pa.  St.  1 :  47  111.  376: 
eYt491:  16  Xa.568:  30  Ind.  197;  66  id.  ISO;  31  id. 511;  87  id.  432;  42 
id.  354;  50  id.  15;  51  id.  453;  54  id.  128;  123  Mass.  422;  and  the  use  of  a 
Baperior  wemion  Isno  evidence  of  malice— 31  Cal.  367;  or,  where  it  is 
vohmtarily  committed— 17  Ala.  587;  36  id.  285.  In  New  York,  it  must 
have  been  committed  without  a  design  to  effect  death,  except  In  aid- 
bag  asoicide,  or  killing  an  unborn  child— 7  N.  Y.  385.  On  a  mutual  de- 
sign to  iight,  where  no  advantage  is  taken  and  death  ensues,  it  is  vol- 
imtary manslaughter— 24  CaL  17;  26  id.  665;  49  id.  425;  9  Ired.  420;  65 
M.  C.  480;  52  MJ^  23;  58  Ala.  268;  4  Tex.  Ct  App.  637.  In  a  sudden 
Bratnal  combat,  where  neither  takes  advantage  of  the  other,  and  death 
ensoes,  it  Is  maiislaughter^-4  Tex.  Ct.  App.  54;  id.  637. 

KilUngin  Iteat  of  passion.— To  reduce  murder  to  manslaughter,  a 
yrovoeation  must  be  established  apparently  sul&cient  to  render  the 
passion  irresistible— 6  Cal.  96;  18  Oa.  17;  30  id.  71.  If  not  done  in  the 
beat  of  passion  it  cannot  be  reduced  to  manslaughter— 49  Cal.  17 1 .  It 
Is  enough  that  the  passions  are  heated  by  the  acts  or  conduct  of  de- 
ceased, and  this  may  be  caused  by  words,  if  naturally  calculated  to 
produce  it— 22  Miss.  383:  23  Ala.  44;  as  an  assault  and  battery  causing 
pahiand  bloodshed— 5  Tex.  Ct.  App.  661;  1  Hawk.  P.  C.  ch.  13,  §  30:  or 
an  attack  met  with  disproportionate  violence— 4  Dev.  &  B.  4S1;  or  kill- 
big  in  resisting  an  unlawful  arrest— 14  Mo.  138;  id.  409;  4  Mass.  301;  26 
Au.  31 ;  12  Cush.  246;  69  111,  111 ;  or  in  an  attempt  to  gain  one's  liberty 
from  an  unlawful  arrest— 4  Tex.  Ct.  App.  349.  Whipping  one's  child 
Would  be  sofBcient,  if  accused  was  suddenly  aroused  so  as  to  be  inca* 
pable  of  cool  reflection— 25  Tex.  698;  see  67  Ga.  478.  The  law  requires 
two  things:  first,  there  should  be  provocation;  and  second,  the  blow 
must  be  clearly  traced  to  the  passion  arising  therefrom— 7  Car.  &  P. 
817.  See  Desty^s  Crim.  Law,  title  MAirsLAuaHTEs. 

ProTocation.—^NQ  provocation  can  Justify  or  excuse  homicide,  but 
may  reduce  is  to  manslaughter— 12  Nev.  300;  11  id.  88:  when  from  the 
weapon  used,  or  the  nature  of  the  attack,  an  intention  to  kill  is  man- 
ife8t-2Hill,  (S.  G.)  459:  6  Cush.  395;  1  Parker  Cr.  B.  154;  1  Ired.  354;  18 
Ala.  720.  The  provocation  must  be  such  as  would  stir  the  resentment  of 
a  reasonable  man— 52  Ala.  348;  55  id.  413;  and  injury  done  to  husband, 
wife,  child,  parent, master,  or  servuit,  is  suiflclent  to  reduce  killing  to 
manslaughter— 8  l^ch.  150 :  3  Gratt.  594 ;  32  Ga.  496.  In  general  the  prov- 
ocation must  be  one  that  involves  some  assault  by  the  person  killed 
—15  Ga.  244;  and  It  makes  no  difference  whether  it  could  be  prevented 
or  not— 24  Ala.  67;  23  Miss.  322;  4  Mich.  67.   See  Desty's  Crim.  Law, 

title  MAK8I.AUOHTSB. 

Word*  and  gestures.— Neither  words  of  reproach,  however  griev- 
ous, nor  Insulting  gestures  or  actions,  are  adequate  provocation,  or 
«ufflcleot  to  reduce  intentional  homicide  tomanslaughter-«  Cal.  0(5;  8 
id.  435;  50  id.  470;  25  Ahi.  67 ;  48  id.  180;  6  Blackf .  299;  65  Barb.  48;  S.  C. 
1  Green  G.  B.  714;  5  Cush.  295:  14B.  Mon. 614:  2  Dev.  269;  15  Ga.  223;  45 
id.  Ifig;  49  id.  211;  &5id.  317;  1  Hawks.  210;  3  Heisk,  376;  S.  C.  1  Green  C. 
K.  253;  9  Met.  93;  10  Minn.  223;  25  Miss.  883:  38  Mo.  270:  65  id.  574;  11 
K6T.9&;  76  N.  C.  20;  4  Nev.  265;  12  id.  300:  5  Sawy.  620;  27  Tex.  758;  2 
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Tez.  Ct  App.  93;  7  Id.  496;  M  Wis.  216;  S  Wasb.  C.  C.  05.  Killing  on 
■acliproyocation,is mnrdep-SS Oa. 66;  id. IdS;  65 id. 317;  2 De¥. 260;  1 
Va.  Gas.  10 :  2ft  Ala.  57 ;  but  if  on  the  instant  he  strikes  vrlth  an  instro- 
ment  not  likely  to  cause  death,  and  death  ensues,  it  is  manslaughter— 
25  Up.  Can.  Q.  r».  112.  So  where  words  of  contumely  are  followed  by 
mutuai  blows,  and  death  ensues,  it  is  manslaughtei^2  Curt.  1;  4  Dall. 
125:  39  Iowa,  185;  (i5  K.  G.  480.  So  wherethe  words  were  accompanied 
by  ixijuiy  done  to  defendant's  property.  It  was  held  sufficient— 16  Ark. 
668;  15  GA,  244.  Insulting  words  and  conduct  to  a  female  relative  are 
not  sufficient,  unless  the  killing  was  really  on  that  provocation,  and 
ensued  immediately  thereupon-^  Tex.  Ct.  App.  2. 

Oooling  time.— If  sufficient  time  elapse  between  the  quarrel  and  the 
going  out  to  fight  to  allow  the  blood  to  cool,  the  killing  will  be  murder 
and  not  manslaughter— 24  Gal.  17;  26  id.  665:  63Ind.548;  as  where  hours 
before  the  fight  arrangements  were  made  for  it-4  Parker  Cr.  B.  514;  7 
H.  Y.  396;  3  Gratt.  595:  4  Dev.  A  B.  491:  17  Mo.  544;  25  Oa.  307;  i  Leigh, 
613;  6  Car.  &  F.  157.  A  sudden  heat  of  passion  will  not  excuse,  if  tlie 
killing  be  done  after  a  sufficient  time  has  elapsed  for  reason  to  re- 
sume its  sway— 49  Ga.  483;  7  N.  Y.  396.  What  constitutes  sufficient  cool- 
ing time  is  a  question  of  law— 69  N.  G.  267;  S.  G.  1  Green  G.  R.  611. 
Where  there  has  been  sufficient  cooling  time,  the  killing  is  murder— 44 
Hiss.  763;  4  Dev.  &  B.  491. 

Threats  jigainst  life.— Here  threats  against  life,  or  to  do  great  bod- 
ily harm,  will  not  reduce  killing  to  manslaughter— 6  Pac.  G.  L.  J.  882; 
47  Miss.  318;  S.  G.  1  Green  G.  B.  6U1;  6  Baxt.  (Tenn.)  452;  0  Ga.  86;  15 
id.  244;  6  Tex.  Ct.  App.  576.  They  must  be  followed  by  words  or  overt 
acts  at  the  time  of  the  killing— 17  CaL  316:  3  Heisk.  376;  20  Iowa,  569; 
24  Ala- 67;  47  Mlss.  318;  6  La.  An.  554 ;  14  id.  570;  id.  827;  or  some  dem* 
onstration  made  to  carry  out  the  threatened  purpose,  manifesting  a 

S resent  intention  to  carry  it  out-17  Gal.  316;  45  id.  260;  47  Miss.  318; 
I  Ala.  67:  3  Heisk.  376:  S.  G.  I  Green  G.  B.  255:  27  Tex.  758;  83  id.  431: 
id. 525:  slid. 420;  24  Tex. 454;  2 Head, 217;  44  Miss. 762;  12 Tex. 462;  ft 
Yerg.i59. 

In  preventing  trespass.— To  kill  a  mere  trespasser  is  at  least  man- 
slaughter, and,  if  not  done  in  hot  blood,  it  is  murder— 17  Ala.  588;  23 
id.  28;  26  id.  31:  24  id.  67;  59  id.  1:  58  Ga.  35;  2  Granch  G.  G.  439;  3  Ired. 
186;  17  Iowa,  144;  4  Jones.  (N.  G.)  19;  4  Mass.  391 :  20  Iowa,  569;  8  Jones. 

S.  G.)  463;  4  Mich.  67:  10  Minn.  223;  23  Miss.  322;  4  Parker  Cr.  B.  35;  1 
w.  G.  C.  162;  1  Gar.  &  P.  319.  If  the  weapon,  and  manner  of  using  it, 
were  not  likely  to  kill,  it  is  manslaughter— 4  Mass.  391 ;  59  Ala.  1 ;  23  id. 
28:  24  id.  21:  3  Ired.  186;  8  Smedes  A  M.401;  17  Iowa.  138;  Gro.  Car. 
131.  The  kilDng  of  a  trespasser  by  the  use  of  spring-gims  is  man- 
slaughter—14  Conn.  1 :  31  id.  479;  and  where  they  are  planted  with  in- 
tent to  kill,  and  no  due  notice  is  given,  it  is  murder— 59  Ala.  1.  The 
common-law  rule  does  not  obtain  In  Amerlca-59  Ala.  1 ;  2  Peters,  144. 
The  owner  of  propeity  may  resist  with  as  much  force  as  necessary  to 
prevent  the  iliegaJ  removal  of  his  property,  or  his  exclusion  from  its 
use-8  Gal.  341 ;  14  Conn.  1 ;  1  Hill,  336;  S. G.  4  id.  434 ;  7  Met.  596;  8  Pick. 
133:  24  Wend.  369;  77  111.  25:  but  this  right  extends  only  to  prevention 
-43  Gal.  447;  23  AJa.  28;  18  Mich.  314;  ILew.  G.  G.  9. 

Involuntary  manslaughter  is  the  accidental  taking  of  life  In  the 
prosecution  of  some  imlawful  act  not  felonious,  or  In  the  improper 
performance  of  some  lawful  act— 1  Gold.  62;  23  Iowa,  154;  6  Mass.  134; 
7  Ga.  2.  In  case  of  accid^ts,  as  in  sports  productive  of  danger— 8  Car. 
&P.844;  6  id.  103:  asklllinganantagonlst  with  a  chance  blow— 12  Cox 
G.  C.624;  or  by  riding  an  unruly  horse  in  a  crowd— 1  Gold.  62;  or  throw- 
ing a  stone,  or  firing  into  a  street— Whart.  on  Horn.  S  158:  or  on  shoot* 
Ing  a  gun  only  to  alarm— 2  Dev.  58;  or,  if  a  blow  intended  for  one  kills 
another-31  Ga.  167;  7  Gar.  A  P.  438;  or,  strikhig  a  horse  which  shies, 
and  a  child  is  run  over  and  killed— 33  Me.  49;  or  in  a  scuffle  where  a 
fire-arm  !■  accidentally  diBcharged—22  Ga.  487;  65  Ind.  5ii5;  1  Fost.  A  F. 
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M;  4  id.  731 :  oi  during  a  firay  where  some  one  was  aeddentally  killed 
hf  some  one  co-operating— 6  Bazt.  (Tenn.)  d95.  See  5  Joned,  (N.  C.)  423. 
Bo»  killing  contrary  to  intention,  in  the  sndden  heat  of  passion,  with  a 
weapon  not  calculated  to  produce  death— 108  Mass.  458:  14  Gratt.  613: 
as  beating  with  a  bludgeon,  without  intent  to  kill— 28  Oa.  215;  or.  ad- 
ministermg  a  kick— 90  Mien.  16;  8.  C.  1  Am.  Cr.  B.  276:  or,  a  master 
kming  a  servant  under  correction— 25  Ga.  510. 

By  He-  :^^  ..  .  ;  .  .    .r  eiit,  and  l|  result*  In  deflth, 

IE  IS  miiiiaii»iii^jiiU:i  i  ik^-y  ui  i*i.:iijiLLaiJi<  Vt  ll4  beasts  to  go  at  larse^— 7  AJo, 
leS:  or  In  eipoBiu;?  poison— 10  tux  C.  *;.  ^e«i:  W  Cfir.  4  P.  35(1  i  or  In  a 
pDllttcal  meeting  in  aclrujil£<^n  quarrel— 17  Oa.  1T4;  of  lii  TrighX^ultig 
an  Infant— y  Coi  C.  C.  asOj  or  in  tho  liniuucler^to  corrcctiou  of  a  cLlUl— 
«3  N.  0. 1  i  or  by  glvliitf  a  I'hiia  Bplrltiioua  lltiuors^S  Car.  A  P.  il  I ;  lid. 
;;4S.  go^  where  a.u  act  residtinj^  in  tl^ath  la  done  recljleaaly  or  hi-^ii* 
ledsly.itLatiiaoslauELtflr;  as  by  admiiilsterlnff  laudamim  to  an  Infant 
—11  UuiDph.  160;  or  In  the  U3©  at  dangerous  iDarhLn{;ry — Wiiart.  on 
Horn.  S 155;  or  danueroua  agencies— l  Fostr  &  F.  5iy;  i<l.  $21  i  Id  Coi  C, 
CibG;  or  ill  piirsiilh};  another 'with  a  pistol  in  eport— ja  Go,  31-  41  Id. 
5Q6i  or  in  flriJig  ,-*  ffuu  recJilcssly  aud  heedlessly— 17  loi^a,  IICS:  Init  a 
careful  U3CJ  or  a  danfffiroua  artiPle  la  uot  necessarily  uiitainul— IL 
il  [impli.  i5D  J  2  Lea,  (Teiin.)239;  3  IJumph.  457.  In  tli«  uae  of  arovolver, 
a  persion  Is  held!  ouly  to  the  care  of  a  reasonable  man— 17  Icwa,  ^7:  Br 

By  negligence  of  omission.— An  act  of  omission,  as  well  as  an  act 
ef  commission,  may  subject  a  person  to  Indictment  for  tnanslaufihter 
—see  4  Sawy.  617 ;  9  Bush.  6459:  4  Con  C.  C.  4^y ;  B.  C- 1  LeadX',  C.  bu:  na 
learing  an  engine  in  charge  of  an  ineumpetcut  person— 4  Cox  C,  C.  4*91 
8.  C.  IXead.  C.  C.  60:  2  Car.  &  K.  3tiBj  Bears,  &  B.  lilS;  bo  of  ocglcct  to 
Tentllate  a  mine— 2  Gar.  ^  K,  S^tj;  or  to  piare  ^  stage  at  tho  mout^  of  a 
sliaft— Dears.  A  B.  248;  or  iiegHcetlng  to  af^nal  a  railroad  train— a  Cox 
C.  C.  191;  or  leaving ra J 1^  on  a  track-4  Post.  *  F-  504;  1  Coi  t\  C.  352: 
S  id.  191;  or  from  gross  iiej?iij?enc»  of  a  railroad  oomnany— lOB  Slans.  7{ 
or  of  an  officer  of  a  steambont— 5  He  Lean,  2r2 :  3  Biatciif .  52s :  2  Eoiit.  * 
F.  163:  or  by  burning  of  a  steamer  while  raclnjf— 1  Parker  Cr,  R.  ti5a, 
80  if  death  ensues  from  uej^l cot  or  omission  of  a  plain  personal  tliity— 
1  Car.  A  K.  600:  2  Id.  37 1 ;  l)ut  not  If  it  be  a  dlscretiouary  duty— 17  Q.  B. 
34.  In  the  neglect  or  omission  of  a  dutyj  If  there  be  malice,  it  Is  m\ir- 
der-8  Iowa,  477 ;  32  N.  J.  L.  169. 

Nfi^l^^!^  ^^  provide  food,  etc.— Wliere  death  ensues  from  neglect 
or  omlsfilon  of  duties  owed  by  persona. It  i!*!  mansJauchtcr— 8  lt)wa,477: 
K  N.  J,  L.  imt  1  t.'itr.  &  K.  etwi  2  Id,  3r:U  WiiartKOii  Houi.  ilH  \  as  iipg- 
lectof  parents,  p-uardlans.  and  others,  to  provl^Te  food  arirl  sin  Iter  for 
tlu»8imdcr  tbrfreare— 3  Post.  (K,  H.)  3o5;  but  tbts  existenrc  <\t  a  posi. 
tiTO  dnly  is  essential— 0  Cos  C.  C.  1235  and  meann^  and  atnliJv  to  pro- 
vide must  h&  flhown— 5  Cos  C.  C.  37!^;  7  Car.  A  P.  Tilt,  5  t^ijc  C.  C. 
K5j  id,  M9:  10  id.  5J7j  Id,  6e9,  So  v/htra  a  husband  iicifltct^  to  provide 
food,  ttc.,  for  Ills  wife-4  Jones  (N.  00  m  j  1  Car.  ^  K.  (Kjy^  or  a  master 
forhia  Aervant— 13  Week.  R.  816;  1  Up.  Can,  Lh  J.  N.  S.  1(54;  5  (;ox  C.  C. 
5l9j  S  Car,  A  P,  153;  10  Vox  C.  C.  62;  5  id,  27ft  1  3  id.  303;  or  of  n  parent 
for  his  child— Russ.  Jfc  Ji.  Q.  C  20;  9  Cos  C.  0,  I2^i  2  Car*  &  K,  hOi;  8  Id. 
I4ij  2  Camp.  650.  Keepers  of  almshouses  are  responsible  fthr  death 
caused  by  their  neijlect— 3  Strange,  gsii;  2  East  p.  c.  R:;U  8  Q.  B.  Ji59; 
IjC^  &  C,  3S4;  ^  Car.  &  K.  343.  Aecepthitf  KuardianHliip  of  nnother 
pates  one  respotislble  for  death  resnitlnL'^  from  neftliifenee— 7  Car.  & 
P:2r7t  «  Co:it  C.  0. 140;  2  Den.  C.  C.  3i5|  id,  277.  And  luidJ  cn^^^  of  iieg- 
\f^^■^  +fy  TTi^vtde  food>ete.,  if  tho  nc^clecrt  to  provide  wim  wiLiful  and 
r  '    ieaih  ensnes.it  is  mnrder— 10  COi  C.  C.  ij;;  i[l.hy>i);  4  id. 

i;  .    ^  ^ ..  :    ^  ty  '3  Crtm.  Law,  S  T  a. 

negligence  of  medical  practitioner.— Killing  caused  by  gross 
negligence,  rashness,  carelessness,  or  ignorance  of  medical  practi- 
UoQtn,  apotbecariest  etov  is  manslaughter— 10  Bush,  495;  21  Ala.  300;  2 
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Id.  376;  1  Car.  A  K.  000;  80  if  ft  patient  diei  for  want  of  ordinarr  dcUl 
in  the  pb78ician-9  Ired.  440:  see  also,  6  Car.  A  P.  833;  1  Moody  0. 
C.  346:  4  Ciar.  d;  P.  898: 3  id.  635;  8  id.  475;  3  Car.  A  K.  202;  4  Fost.  ft  K 
896;  10  Cox  O.  C.  486;  id.  SiS;  12  id.  534.   See  Desty's  Crim.  Law,  S  7  a. 

193.  Hanslanghter  is  punishable  hj  imprisonment  in 
the  State  prison  not  exceeding  ten  years. 

194.  To  make  the  killing  either  murder  or  manslanght* 
er,  it  is  requisite  that  the  party  die  within  a  year  and  a 
day  after  the  stroke  received  or  the  cause  of  death  admin- 
istered; in  the  computation  of  which  the  whole  of  the 
day  on  which  the  act  was  done  shall  be  reckoned  the  first. 

Within  a  year  and  a  da7--«  CaL  207;  id.  210;  1  Dev.  139;  66  Mo.  125; 
41  Tex.  496.   See  3  Inst.  53. 

195.  Homicide  is  excusable  in  the  following  cases : 

1.  When  committed  by  accident  and  misfortune,  in  law* 
fully  correcting  a  child  or  servant,  or  in  doing  any  other 
lawful  act  by  lawful  means,  with  usual  and  ordinary  can* 
tion,  and  without  any  unlawful  intent. 

2.  When  committed  by  accident  and  misfortune,  in  the 
heat  of  passion,  upon  any  sudden  and  sufficient  provoca- 
tion, or  upon  a  sudden  combat,  when  no  undue  advantage 
is  taken,  nor  any  dangerous  weapon  used,  and  when  the 
killing  is  not  done  in  a  cruel  or  unusual  manner. 

No  one  wbo  fairly  follows  the  rules  of  athletic  sports  can  be  held  re* 
sponsible  for  death  accidentally  resulting  therefrom— Addis.  270. 

Accident  or  misadventure.— Where  accidental  mischief  resolts 
from  the  proper  performance  of  a  lawful  act,  the  party  is  excused 
from  all  guilt— 89  Mass.  541 ;  14  Gray,  592.  The  accidental  taking  of  life 
must  have  been  in  doing  some  hiwful  act— 23  Iowa,  154;  5  Cush.  3(NS:  32 
Conn.  75;  19  6a.  103;  31  Ga.  167;  1  Lew.  C.  C.  161 :  or  if  unlawful,  it  must 
honestly  and  bonajide  have  been  believed  to  be  innocent~30  Ga.  3^ 
Death  resulting  from  throwing  lumber  from  a  building,  due  caution 
being  used,  is  misadventure  ouly—Kelyng,  40;  S.  C.  1  Lead.  C.  C.  56* 
So  of  deatlis  resulting  from  athletic  sports,  the  rules  of  the  gama 
being  fairly  followed— Addis.  270.  If  a  physician  bona  fide  exercUinff 
his  best  skill  to  cm'e  a  patient,  performs  an  operation  under  which  tiie 
patient  dies,  it  is  misadventure  only— 3  Car.  &  P.  629;  even  though  he 
acts  with  gross  1gnorance-6  Mass.  1^4 ;  8  Mo.  561 ;  but  see  22  Pa.  St.  261. 

196.  Homicide  is  justifiable  when  committed  by  puV 
lie  officers,  and  those  acting  by  their  command  in  their 
aid  and  assistance,  either— 

1.  In  obedience  to  any  judgment  of  a  competent  court; 
or, 

2.  When  necessarily  committed  in  overcoming  aotaal 
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mistance  to  the  execution  of  some  legal  process,  or  in 
the  dischaxge  of  any  other  legal  duty;  or, 

3.  When  necessarily  committed  in  retaking  felons  who 
haye  been  reacned  or  have  escaped,  or  when  necessarily 
committed  in  arresting  persons  charged  with  felony,  and 
who  are  fleeing  from  jastice  or  resisting  sach  arrest. 

Svbd.  1.  Execution  of  malefactor8.'Theexeciitioilof  malefactors 
ie  an  act  of  necessity  where  the  law  requires  it,  but  the  court  issuing 
the  warrant  must  hare  jurisdiction  or  It  wlU  be  murder:  otherwise  ii 
the  warrant  be  merely  Informal— 1  Hughes,  560;  1  HUl,  (S.  C.)  327 ;  50  Ala. 
117;  33  He.  369 :  18  Ohio  St.  298:  Win8t.l44 ;  2  Den.  C.  C.  35.  A  subaltern 
can  Jnstl^  killing  another  omy  on  the  ground  of  orders  from  his  su- 
perlor,  which  are  lawf  ul— 1  Woods,  480. 

Subd,  2.  Officers  of  the  law— when  thehr  authority  to  arrest  or  Im- 
nrlson  Is  resisted,  mw[  use  force  against  force,  even  if  death  should  be 
the  consequence— 1  Hughes,  960;  18  Ohio  St.  298:  Winst.  144;  1  Hill(S. 
C.)  327;  50  Ala.  117;  but  not  when  the  resistance  is  over  and  the  iiece:)- 
sl^  has  ceased— see  50  Ala.  117.  Even  in  case  of  a  civil  arrest,  if  the 
Avesof  the  arresthig  party  are  put  in  jeopardy— 1  Hill,  (S.  C.)  327.  Ex- 
cept in  cases  of  riot^  an  officer  is  not  authorized  to  kill  a  party,  accused 
of  a  misdemeanor,  if  he  fly  from  arrest— 2  Houst.  585;  44  Tex.  128;  12 
Cox  C.  C.  4. 

Xilling  by  an  offloer  of  afelon,  tonrerent  his  escape,  is  justifiable 
—2  Strange,  882;  2  Ld.  Baym.  1574;  2  dur.  A  K.  843:  Leigh  &  C.  394;  9 
Cox  C.  C.  449;  8  Q.  B.  959;  but  if  he  can  be  taken  without  such  severity, 
ttlsatleast  manslaughter— 7  Oar.  &  P.  153;  id.  156;  2  Abb.  U.  S.  280:  44 
Tex.  645;  so,  of  a  lawful  arrest  unlawfully  executed— see  52  N.  H.  492;. 
H  Conn.  132;  1  Vent.  216. 

Subd.  8.  On  an  arrest— An  officer  is  Jnstlfled  in  killing  one  accused 
of  felony  if  he  resists  and  flees— 1  Hawks,  456;  2  Den.  C.  C.  35;  but  nc< 
cessity  alone  will  Justify  the  killing*  and  the  authority  to  arrest  must 
bave  oeen  known— 44  Ala.  41.  The  slayer  must  show  a  felony  com. 
mitted,  and  the  object  avowed,  and  a  refusal  to  submit— 2  Dcv.  58. 
Killing  by  officers  in  routs,  riots,  and  unlawful  assemblies,  if  necessary 
to  anest  offenders,  is  Justlflable— 8  Mich.  150.   See  27  Cal.  572. 

197.  Homicide  is  also  justifiable  when  committed  by 
any  person  in  either  of  the  following  cases: 

1.  When  resisting  any  attempt  to  murder  any  x)erson, 
or  to  commit  a  felony,  or  to  do  some  great  bodily  injury 
upon  any  person;  or y 

2.  When  committed  in  defense  of  habitation,  property, 
or  person,  against  one  who  manifestly  intends  or  endeav- 
ors, by  violence  or  surprise,  to  commit  a  felony,  or  against 
one  who  manifestly  intends  and  endeavors,  in  a  violent, 
riotous,  or  tumultuous  manner,  to  enter  the  habitation  of 
another  for  the  purpose  of  off ering  violence  to  any  person 
therein;  or, 

dw  When  committed  in  the  lawful  defense  of  suchpev* 
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son,  or  of  a  wife  or  liasband,  parent,  cliild,  master,  mis- 
tress, or  servant  of  such  person,  when  there  is  reasonable 
ground  to  apprehend  a  design  to  commit  a  felony,  or  to 
do  some  great  bodily  injury,  and  imminent  danger  of 
such  design  being  accomplished;  but  such  person,  or  the 
person  in  whose  behalf  the  defense  was  made,  if  he  was 
the  assailant  or  engaged  in  mortal  combat,  must  reaUy. 
and  in  good  faith  have  endeavored  to  decline  any  further 
struggle  before  the  homicide  was  committed;  or, 

4.  When  necessarily  committed  in  attempting,  by  law- 
ful ways  and  means,  to  apprehend  any  person  for  any 
felony  committed,  or  in  lawfully  suppressing  any  riot,  or 
in  lawfully  keeping  and  preserving  the  peace. 

Subd.  1.  Xn  prevention  of  a  fblonj.— Tbe  taking  of  life  Is  Jnstiila* 
ble  when  done  to  prevent  tbe  commiseion  of  a  felony— 3  Wasb.  C.  C. 
61S;  see  1  Hawks.  78,  457:  2  Dev.  A8:  17  Ala.  067;  25  id.  15;  9  Iowa,  188; 
ThactLC.  0.471;  8  Mich.  ISO:  45K.T.213;  5Sawy.e20.  Theremnstbea 
well-gronnded  belief  tbat  a  felony  is  about  to  be  committed— I  Hawks, 
157;  f  Jones,  (N.  C.)  190;  8  Micb.  160;  'J»  Oratt.  887:  which  can  be  pre- 
vented only  by  the  killing  of  the  supposed  felon— 8  Mich.  150;  17  Ala. 
487;  25  id.  15;  Cro.  Car.  fiS. 

JSubd,  2.  Defense  of  habitation.— The  use  of  fttal  means  of  defense 
must  be  necessary  to  protect  the  life  of  defendant  or  of  his  family,  or 
to  protect  from  great  uodily  barm— 45  Yt.  908:  8.  C.  1  Green  0.  R.  490. 
Taking  of  life  is  iustUiable  only  when  the  entry  is  made  in  a  yiolent, 
riotous,  or  tumultuous  manner,  for  the  purpose  of  offering  violence  to 
some  person  therein,  or  of  committing  a  felony  by  violence— 43  Cal. 
447;  S.  0. 1  Green  C.  B.  487 ;  and  any  inmate  of  the  house  may  be  lustl- 
fled-43  Cal.  447:  8.  C.  1  Green  C.  R.  487:  4  Mass.  391 ;  4  HiU,  487;  4  tans. 
119;  8  Mich.  150;  21  Ind.  23;  22  Ga.  478:  Cro.  Car.  544;  A  Coke,  9S;  11 
Mod.  242.  To  Justify  shooting  a  burglar  there  must  be  circumstances 
calculated  to  arouse  the  fear  of  a  reasonable  man,  or  indicating  a  dan- 
ger 80  urgent  as  to  excuse  the  Instantaneous  use  of  a  deadly  weapon— 
43  Cal.  447 ;  S.  C.  1  Green  C.  B.  487 ;  22  Ga.  478.  Where  several  persons 
In  a  threatening  manner  assemble  before  a  man's  house,  he  must  flrsfe 
warn  them  oif ,  out  if  they  advance  and  actually  strike  him,  he  will  be 

Instified  in  taking  life— 14  Up.  Can.  Q.  B.  484.  So  if  two  persons  come 
n  the  night-time  and  actuauy  do  violence,  he  will  be  Justified— 89  m.  i 
407.    8eel8  N.  C.  615. 

Subd,  3.  Defense  of  family.— Self-defense  will  Justify  a  person  in 
defending  those  with  whom  he  is  associated,  and  in  killing  if  he  be- 
lieves life  is  in  dangei^-49  Iowa.  328.  The  danger  must  be  sufficient  to 
satisfy  a  reasonable  mind  that  his  life,  or  that  of  his  wife  or  children, 
was  in  peril— 23  111.  17.  The  rule  of  self-defense  extends  to  husband 
and  wife,  parent  and  chlid,  brother  and  sister,  master  and  servant— 18 
Ga.704:  if  Ala.  687;  8  Mich.  150;  35  Ind.  492:  50  id.  123;  30  Miss.  fil9:  19 
Ohio  St.  387 :  1  Wis.  165.  The  rule  applies  to  killing  to  prevent  taking 
away  defendant's  chUdren-17  Ala.  687. 

Subd.  4.  Arrest  by  private  person.— If  no  felony  has  been  com- . 

mitted,  a  private  person  in  coming  to  the  aid  of  the  oflftcer  anesting  T 

wiU  noi  be  Justified  in  kilUng-1  iStst  P.  C.  297.  ' 

Self-defense.— Killing  isSlwaysJustifiable  if  done  In  defense  of  life  • 

-f  Minr  S70;  3  Brev.  619;  Hoxr  A  T.  2;  or  onan  assault  with  felonious ' 
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lntenfr-1  Ohio  St.««;  Horr  A  T.  2i  Thatjh.  C.  C>  471?  »  Ga.  85;  8  Mich. 

150.  A  man  Las  a  rigat  to  deiend  himself  against  a  sudden  and  uneiy 
pected  assanlt,  bnt  Ce  is  not  therefore  justified  in  slaying  bis  assailant 
-«  Pac.  G.  1m.  J.  604<  6e  Ala.  441}  lie  has  no  right  to  slay  his  assailant 
unless  it  be  absfrfutely  necessary,  id.  Homicide  can  be  Justified  on  the 
groiuid  of  necessity  alone^l  Coxe,  (N.J.)  424: 25  Tex.  174: 14  Bush,  341: 
B  Iowa,  154;  3  Wash.  C.  C.  515)  1  Met.  451;  4  Dev.  A  B.  481 ;  9d  lU.  221; 
and  the  necessity  must  be  apparent,  actual,  and  imminent— 33  Ala,  380: 
14  Bosh,  341;  id.  363;  MPa.  St.  1;  and  ab»ohite-00  111.  221;  22  6a.  234; 
with  no  possible  er  probable  means  of  escaping  the  necessity  to  kill  to 
saye  life,  or  save  from  great  bodily  injury— 58  Pa.  St.  1 ;  38  Id.  265.  It 
most  be  an  imperious  necessity'^  Cal7390;  17  Ala.  58? ;  16  111.  17;  77 IIU 
484;  or  snch  apparent  necessity  as  would  impress  a  reasonable,  pru* 
dent  man  that  it  existed-59  Ala.  1. 

Tbe  danger.— To  Justify  killing,  the  defendant  must  have  been  In 
real  or  apparent  danger^lO  Bush,  4d5;  S.  0.  i  Am.  Cr.  R.  293;  immi- 
nent aBdlnuaediate'-33  Ala.  380;  Horr&  T.  2;  37  Miss.  327;  3  Wash.C 
C.515;  25  Ga.  701:  id.  209;  5  Sawy.  620}  52  Miss.  23;  existing  at  the  time 
of  strildnff  tho  isUsA  blow— 41 N.  Y,  3G0.  It  is  not  necessary  that  the 
danger  should  in  fact  exist;  actual  and  real  danger  to  tho  defendant's 
comprehension  ns  a  reasonable  man,  is  sufficient— 31  C.il.  357:  44  id.  65; 
10  Bush,  4d5i  8. 0. 1  Am.  Cr.  B.  293;  47  111.  376;  » I^ev.  106;  id.  58;  id.  120: 
23  Ala.  17;  18  B.  Mon.  49:  2  Curt.  I;  13  Kan.  414;  77  lU.  484;  a  belief  of 
Imminent  danger  Is  sufficient— 84  Fa.  St.  158;  2  Am.  Cr.  R.  284.  His 
guUt  must  depend  on  tho  circumstances  as  they  appeared  to  lilm  at  the 
time— 77  Ul.  25;  nxid  if  he  had  reasonable  jground  for  apprehension, 
even  though  appearances  were  false,  the  Rilling  will  be Justiflable— 
44  CaL  65716  Barb.  625;  4  Parker  Cr.  R.  35;  3  Heisk.  376:  S.  C.  i  Green  C. 
R.  2».  See  47  Mo.«04;  50  id.  357;  8  Mich.  150;  18  id.  314;  25  id.  405;  84 
Pa  St.  156:  S.  C  2  Am.Cr.  B.  284;  10  Biush,  495;  S.  C.  i  Am.  Cr.  R.  293;  2 
Wright,  265;  32  Conn.  75.  Seo  Desty's  Cr.  Law,  §  HI  h.  As  to  duty  to 
avoid  danger,  see  Desty's  Crim.  Law,  Doctbinb  op  Betjisat,  §  31  c 

1S8.  A  bare  fear  of  the  commission  of  auy  of  the  of- 
fenses mentioned  in  subdiyisions  two  and  three  of  the  pie- 
ceding  section,  to  prevent  which  homicide  may  be  law- 
fully committed,  is  not  sufficient  to  justify  it.  But  the 
circnmstanoes  mnst  be  sufficient  to  excite  the  fears  of  a 
reasonable  person,  and  the  party  killing  must  have  acted 
under  the  influence  of  such  fears  alone. 

Foar.— A  bare  fear,  grounded  on  threats,  is  not  a  Justiflcation  for 
homicide,  and  nervous  fears  are  no  excuse— 37  Miss.  327;  44  id.  731; 
Horr  A  T.  2;  44  Miss.  762;  8  Bush,  481:  S.  C.  1  Green  C.  B.  613;  10  Minn. 
233;  31  Oa.  167;  89  id.  718;  2  N.  Y.  193.  The  criminal  law  requires  of 
men  mastery  over  their  fears  as  well  as  over  tiicir  passions— 24  Ind. 

151.  TIio  fear,  to  excuse,  must  not  only  be  well  grounded,  but  must  bu 
honestly  entertalnedr-2  Head.  217;  24  Ind.  151;  the  fearof  a  reaaouable 
man  with  »  reasonable  cause  therefor— 30  Cai.  312;  43  id.  450;  25  id. 
217;  57  Id.  181:  22  Id.  76;  18  Id.  708;  2  N,  Y.  193;  25  Tex.  174:  3  Helsk.  376; 
i  Ircd.  469;  2  Barb.  168;  1  Hill,  420:  20  Iowa,  109;  8  Mich.  150;  26  Miss. 
963 ;  5  Terg.  459.  Weaknessof  mind,  fear,  and  excitementof  defendant 
iHoilaced  uy  the  violence  at  deceased,  will  not  alone  justify— 8  Cal. 
ttO;  17  GaL  316;  see  43  ld.450.   See  Desty's  Crhn.  Law,  tiUe  HomciDB. 

1&9.    The  homicide  appearing  to  be  justifiable  or  ex* 
cusable,  the  person  indicted  must,  upon  his  trial,  be  fully 
acquitted  and  dischaiged. 
Pax.  ConBk^iK 


i  203-4  lULYHdf .  d8 


CHAPTER  IL 


1209.   Mayhem  defined. 

S204.   Mayhem,  bow  punlabable. 

203.  Every  person  who  nnlawfully  and  maliciously 
deprives  a  human  being  of  a  member  of  liis  body,  or  dis- 
ables, disfigures,  or  renders  it  useless,  or  cuts  or  disables 
the  tongue,  or  puts  out  an  eye,  or  slits  the  nose,  car,  or 
lip,  is  guilty  of  mayhem.  [Approved  March  30th,  in  ef- 
fect July  1st,  1874.] 

Offense  nnder  8tatate.->The  statutory  offense  coTers  all  malicious 
disabling  of  the  person— S  Comi.  112:  25  Ala.  30;  11  Bush,  603;  (M)  Mo. 
141 ;  SO  N.  Y.  598;  63  Id.  207;  25  Ohio  St.  395;  4  Oreg.  324;  6  Serg.  S:  B. 
214.  It  cousists  In  depriving  a  human  being  of  a  limb  or  member  of 
Ills  body,  and  rendering  him  defective  In  bodily  vigor,  whatever 
means  or  instrument  may  be  used— 4  Ark.  56;  and  disfigurement  of 
person  is  sufficient— 10  Ala.  928;  maliciously  and  designedly  in  pm^u- 
ance  of  a  purpose  formed  during  the  conflict— 3  Ala.  497;  49  id.  Id;  as, 
putting  out  an  eye— 7  Humph.  161;  8  Alb.  L.  J.  140;  or,  biting  off  part 
of  an  eai>-l  Ired.  121 ;  7  id.  89.  As  to  common-law  offense— see  Desty's 
Grim.  Law,  title  Mathem. 

204.  Mayhem  is  punishable  by  imprisonment  in  the 
State  prison  not  exceeding  fourteen  years. 


KxsasfASTiso,  §9  207-^ 


CHAFTEB  HI. 

KWKAVTJSQ. 

S  207.  Kidnapping  defined. 

S  SOS.  Pantthment  of  kidnapping. 

207.  Every  person  who  forcibly  8teaUi«  takes,  or  ar- 
rests any  person  in  this  State,  and  carries  him  into  an- 
other country,  State,  or  county,  or  who  forcibly  takes  or 
arrests  any  person,  with  a  design  to  take  him  out  of  this 
State,  without  having  established  a  claim  according:  to 
the  laws  of  the  United  States,  or  of  this  State,  or  who 
hires,  persuades,  entices,  decoys,  or  seduces  by  false 
promises,  misrepresentations,  or  the  like,  any  person  to 
go  oat  of  this  State,  or  to  be  taken  or  removed  therefrom, 
for  the  purpose  and  with  the  intent  to  sell  such  person 
into  slavery  or  involuntary  servitude,  or  otherwise  to 
employ  him  for  his  own  use,  or  to  the  use  of  another, 
without  the  free  will  and  consent  of  such  i>ersuaded  per- 
son, is  guilty  of  kidnapping. 

Kidnapping  defined.— It  Is  the  nnlawftil  removal,  stealing,  or  car- 
Ting  away  of  aperson  from  his  own  State  or  coimtiy,  against  bis  Tvill 
-see  2  Bisb.  C.  JL  6th  ed.  S  75J;  4  Bl.  Com.  219:  Bouv.  Law  Die. ;  Jacob's 
Law  IMc. :  Bell's  Die  Transportation  to  a  foreign  comitry  Is  not  uec- 
^wry-^  N.  H.  MO.  The  offense  Is  complete  although  the  ship  be  not 
hi  fact  destined  to  leave  the  State— 15  OaL  332.  Procuring  the  Intozl- 
g^on  of  a  sailor,  with  the  design  to  ship  him,  is  sufflclent-29  N.  T. 

Abdnction  of  children.— In  California,  nndor  an  earlier  statute,  the 
mactlon  must  be  accompanied  with  a  removal  Into  another  county, 
Sttte,  or  Territory;  but  under  a  later  statute,  an  intent  to  conceal  or 
detain  is  the  gist  of  the  offense— 15  Cal.  332.  A  chUd,  token  by  tho 
uuier  from  the  legal  custody  of  its  mother,  must  be  deemed  to  be 
woi  without  her  conseut-41  N.  H.  53.  The  forcible  taking  away  a 
cHOd.  agahist  the  will  of  its  father,  is  an  assault,  though  boththe  child 
•ad  its  mother  consent-A  Allen,  618. 

306L  Kidnapping  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  ten 
ycais. 


§S  211-12  BOBtlSRT.  lOa 


OHAPTEBiy. 


S31L   Bobbery  defined. 

S  212.  Wbat  fear  may  be  an  element  In  robbery. 

S21S.  Punishment  of  robbery. 

211.  Bobbery  is  the  felonious  taking  of  personal  prop- 
erty in  the  possession  of  another,  from  his  person  or  im- 
mediate presence,  and  against  his  will,  accomplished  by 
means  of  force  or  fear. 

Requisites  of  offense.— The  property  taken  should  belong  to  a  per- 
son other  than  the  defendant— 21  Cal.  344 :  where  title  is  bona  Jlde 
claimed  by  the  defendant  the  case  fails— 28  Ark.  126;  3  Car.  A  F.  409. 
The  takingmnst  be  from  the  person,  or  in  the  presence  of  the  par^ 
robbed-Twash.  C.  0. 209;  4  BInn.  379:  1  Ohio  Si  422;  11  Hnmph.  Itff; 
S  Cold.  350:  39  Ga.  583:  8  Car.  A  P.  49;  2  East  P.  0. 708.  If  force  is  used, 
fear  Is  not  an  essential  ingredient— 4  Binn.  379;  7  Ired.  239;  7  Mass. 
242;  K  N.  H.  152;  73  N.  cTsS;  35  Ind.  460;  5  R.  1. 60.  So.  to  knock  a 
man  down,  and,  while  Insensible,  to  take  his  property  from  him,  Is 
robbery— l^Leach,  320.   There  must  be  a  taking,  and  carrying  away— 

The  taking.— The  goods  must  be  taken  animo  furandi.M  In  larceny 
—12  Ga.  293;  3  Hun,  114:  4  Ohio  St.  539;  41  Iowa,  200;  71  N.  0.  m.  It  in- 
eludes  larceny,  and  under  the  indictment  the  defendant  may  be  found 

Silty  of  larceny—^  CaL  58.  The  taking  must  be  against  the  will  of 
e  owner-PhiO.  (N.  C.)  140;  12  Ga.293;  Post.  121-8;  and.  •'  if  without" 
or  "against"  the  will  of  the  owner,  is  convertible  with  "without  his 
consent/'  as,  where  the  owner  was  insensible  at  the  time— 3  Car.  A  P. 
392;  1  Leach,  320;  or,  when  he  was  helpless— 4  Binn.  379;  but,  if  with- 
out force,  or  intent  to  use  force,  it  is  not  robbery— 25  Ind.  408. 

212.  The  fear  mentioned  in  the  last  section  may  be 
either— 

1.  The  fear  of  an  unlawful  injury  to  the  i>erson  or  prop- 
erty of  the  person  robbed,  or  of  any  relative  of  his,  or 
member  of  his  family;  or, 

2.  The  fear  of  an  immediate  and  unlawful  injury  to  the 
person  or  property  of  any  one  in  the  company  of  the  per- 
son robbed  at  the  time  of  the  robbery.  [Approved  March 
SOth,  in  effect  July  Ist,  1874.] 

Threats  and  fear.— If  the  goods  be  taken  either  by  violence  or  put- 
ting in  fear,  it  is  sufflcient-58  Mo.  581 ;  59  id.  318:  8  Smedes  A  M.  401. 
Fear  of  bodily  hurt  is  enough— 1  Leach,  320.   when  fear  is  alleged 
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in  the  IiMUctment  It  must  be  nroved-^  Bush.  4M,  and  this  will  1)e  suffi- 
cient witboat  actual  force— IDuvall,  IM;  S8  Mo.  A81.  Any  tlircat  cat- 
colated  to  produce  terror  is  sufflcieut— 12  6a.  293:  2  East  P.  C.  734:  as 
tiireatenlDg  to  take  and  destroy  one's  child— 2  East  F.  C.  734;  or 
tfareatening  to  destroy  one's  house— 2  East  P.  C.  731 ;  or  threatcnlnff  to 
charge  one  witli  an  unnatural  crime— 12  Ga.  293 ;  7  Humph.  45 :  1  Leach, 
139;  Id.  193:  Buss.  A  B.  146;  Moody  C.  C.  261:  eyen  where  the  fear  is 
onnr  as  to  loss  of  character— 1  Parker  Gr.  B.  1W|  1  Leach,  278:  Boss,  dt 
Br37S:2£aBtP.C.23L 

213.    Bobbery  is  punishable  by  imprisonment  in  the 
State  prison  not  less  than  one  year. 


[216-17  AITXICPT8  TO  KTLL,  !  102 


CHAPTER  V. 

ATTEMPTS  TO  KILL. 

ffie.  Administering  poison. 

S  217.  Assault  wltti  intent  to  commit  moMer. 

216.  Every  person  who,  with  intent  to  kill,  adminis* 
ters,  or  causes  or  procures  to  be  administered,  to  another, 
any  poison  or  other  noxious  or  destructive  substance  or 
liquid,  but  by  which  death  is  not  caused,  is  punishable 
by  imprisonment  in  the  State  prison  not  less  than  ten 
years. 

Administering  poison.— Poison  means  any  substance  which  by  its 
own  inherent  qualities  is  capable  of  destroying  life.  "  Noxious  or  de- 
structive substance  or  liquid,"  includes  suustances  which  act  on  the 
system  mechanically,  so  as  to  destroy  life— 53  Cal.  147.  Where  defend- 
ant was  charged  with  administering  a  large  quantity  of  a  certain 
deadly  poison  called  red  oxide  of  mercury,  Is  sul&cient  charge  under 
seotion-64  CaL  54. 

217.  Every  person  who  assaults  another,  with  intent 

to  commit  murder,  is  punishable  by  imprisonment  in  the 

State  prison  not  less  than  one  nor  more  than  fourteen 

years. 

AuauU  with  kulent  to  mnrdw.— Ereir  Ingrement  of  murder  ex* 
cepc  tleatb,  tuu^t  be  pteKunt-^J  <4ei.  8S;  S-  O*  I  Am.  Cr-  B»  24fl.  It  ii  the 
latf!iit  uii  la.'wt  u]  \y  ^iiu  m  allciously  id  kill  ^vh  icb  coiij^tltut  if 3  lh&  off  etiae— 
49  MlBS.  Hi  B.l'.l  Am.  Cr.  RrM^\  Z&  Mu.  339 {  tlittlnU^fit  l-ion  EsumitUil 
idgreiflleiit'— 18  €al.  ti!tii;  3t  Ga.  31 :  S3  Alu.  4L^:  and  musA  be  a  GpGciJi<s 
felon fuuj  tut^nt— fi3A]a.  ^!);  4^  Mists.  17;  B,  €.  1  Am.  Cr.  B.  24^;  aUfsEak, 
420;  S.  C.  1  Greon  C.  R.  £%;  cxli^tln^  nt  lUo  ttme  of  tbe  Dflaauit— 3  Tex. 
Gt.  Apn .AlGi  Id.  4 J  0,  Mnlk o  is  ni i  es.'^cn t.1^  la ^ts die b t*  %j ut  n DC  niiil Ice 
la  foetal  a  CaL  ijHOi  II!  Ala.  i^i  t\  Ga.  4D2.  If  A  ,  Lnt&ndLng  to  murder 
£.p  alioot?!  C"(  fliippo,'3injji;*  la  be  Bp,  fui^l  wounUs  Ch»  ho  J 3  gTiiiEj*  uf  m- 
tailJt  wub  Intent  to  inyrder— M  CaJ.  HL  An  nflsuwlt  wItU  intent  CO 
muftlcrla  Ik  felony,  anil  is  £Q  mM«  bystAttitc^l[?  AJa.  i'i^;  3  Colo.  fiS; 
la  Fbi.  G3/»:  (i  BAit.  (Ttinn.)  ^^:  Beu  4  f'ujrkc^r  Cr.  J^.  IBJ.  It  Its  dud*?!!  na 
agKr^LV^ted  ass^LUlt^-eO  Ala.  4il;  4  Tcjt.  Ct.  App.  144;  G  Micli.  ^7;  !^ 
Fu<lEerCr,  K.  lli^;  or  nss^nlt  wUh  a  deadly  \t ea pun,  w lib  Lulouttodo 
bodily  hnnii— 49  CaL  226 ;  B.  C,  1  Am.  Cr.  B.  &3f);  6  Col.  1^4;  30  Id.  1:17 ;  or 
niiasi^iidcnndl]i;iltory,OTaromTncjtias3aul^-^'>L  Iowap72:  00  Ala»4t]i  2ft 
Mo,  (It^i  l^  Ala.  <ri:>;  3a  id.  mi;  SUtd.  301;  33  Mlcb.  !KM);  S.  C.  1  Am.  Cr. 
U.'2i4i  'i  Allen.  (N.  B.)  J4j  24  Up.  Can,  dr.  lOa;  Ami  a  party  i:li:ir:gcd 
Vitb  this  qfrenfift  inivy  bt*  tonvlcteil  of  n  h'fiFicr  offense— 4-f  Cal.  Ji-*;  5t» 
Ala.  1 ;  riA  liiiL  2^;!;  ^  Tox.  Ct.  A|kp.  B4;  3  Id.  m:  na^  or  an  ii^Haiilt  wltli  ft 
deadly  Tv.';niiin_ iLM^l  1U<5  verditt  La  for  a  ml&dtimt^'auui'  only--a  CaL 
ia4t  ii  !  '  ■    ':^:  ^i}id.4:;7i  44  Id,  flSi;43  l*L229j  BNey.ai^i  Wft 

4a diL, ...,.,        .    ..-..-i.-u 
Oonspiracy  to  kill— see  52  CaL  261. 
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GHAFTEB  YL 
A88AUI.TS  whb  uteent  to  commit  vxlojtt,  othkb  tbax 

ACMSAX7I«T8  WIXH.IKXBNT  TO  MUBDXR. 

S  220.  AjBSSDlt  With  intent  to  oommltiiHi^e. 

S  221.  Other  assaults. 

$222.  Administering  Stupefying  drags. 

220.  Svery  person  who  assaults  another  with  intent 
to  commit  rape,  the  infamous  crime  against  nature,  may- 
hem, robhery,  or  grand  larceny,  is  punishable  by  impris- 
onment in  tihe  State  prison  not  less  than  one  nor  more 
than  fourteen  years. 

ABftanlt  to  commit  rape.— An  assault  Lmpllea  force  and  resistance, 
60  theio  can  lj&  no  assault  on  a  oonHentttift  female— 47  Cal.  +50;  1 1  Nev. 
2SS:  6.  C.  21  Ani.  Bnp.  754;  32  N.  Y.  5u^;  M  Ala.  153;  Si  Car.  &  P.  :^15;  10 
Cox  C.  C.  114 1  l^ltl.  Ifti).  Thero  iiiiist  be  actual  attf^niiJC  with  force, 
and  agaJnst  tlie  conspiit  of  tlie  female— JH>  Ala.  M\  IfJ  'Wfii.  5d0;  but  tlio 
ctiargts  miiy  h&  eustalued  ubun  tjio  neryon  assaltcrt  was  lEitnpable  of 
fllYing  co[Lq.$nt,  as  from  lnrancy-^7G  W,  <3*  20D;  Law  R.  2  C.  C.  lU^  see  11 
ner.^;  or  from  Idiocy  or  nianla— ^28  Up.  Can.  Q,  B»  SSS;  or  vvlicre  ac- 
qnli^ence  vvaa  procmrerl  by  fraud— 3  ATk»  ^HiO;  63  Ala,  4bii  2^>  Ark* 
116J  K  Iclp  704:  if  Ga.  23^^  60  Uarb.  144;  14  Gray,  il^j  ^T  Iowa.  161;  I 
Leigh,  wa:  S3  Mich.  356;  iS  Ohio  St.  H^\  22  Wis.  630:  45 U,  Wis  Law  R. 
]  era  156 1  111,  2  C.  C.  10;  S  car.  &  P.  2^;  1  Car.  it  K,  415:  4  ¥o^t.  &  F. 
WI;  see  2  Coi  O.  C  443.  See  Dc^sty'a  Crliu.  Law,  title  Kai-e.  In 
ca&e  of  yoang  Rlrla  it  Is  sufficient  If  their  iiersona  were  Inclecenlly  In- 
Urfereu  with  witiiout  their  assent— m  Hun,  3a0;  laid.  419:  J  m]L35l; 
and  even  resistance  la  no  defense  when  iho  dclcuctant  is  a  scbool- 
niaster^  and  the  pei'son  assailed  Is  his  pupil— Huse,  &  R^  liW;  n  Cox  C. 
C,64;  i)  Car.  &  P.  7'i2;  or  wbero  a  meakal  practitioner  uimcecssarlly 
■trips  a  female  patient— 1  Moody  Ck  C.  19* 

I4ahilit7  of  pardea.— All  persons  present,  aiding  nnd  assisting,  are 
prliu!]pal3— ^4  JTich*  1 ;  l)nt  they  must  aid  and  aajslst— <5  CaL  2ft;3s  and 
dtlKTa  boy  under  fourteen,  or  aimshanti.  may  hH  liable  &!f  aJUingaod 
abetting— id.;  '2i  MlclK  I;  2  Allen,  n^i;  11  Mod.  340;  a  Cac.  ^  P. 7;sti:  see 
71  lf*ia  489.  A  person  cao  notbeconvlctedouthe  uncotroborate  d  I  es- 
tUmmy  of  the  woman— 51  (.-al.  STl  i  &.  C.  2  Am*  Cr.  K.  51^0;  4S  Cal.  r>40 ;  0 
Id. Bl i  44 Iowa ,^Z,  hutse&l^Citon.sm.  Aiilndlctmentcbargiupflhla 
-"-  -^i  tieed  not  strictly  follow  the  language*  of  the  statute;  words 
Dg  the  Kline  meaning  may  be  employed— 5:-i  CaMii^y;  It  need 
_je  that  the  force  and  violence  was  acrainst  her  resistance.    If 

Bl9  no  resistance,  or  resist anci:^  of  an  equivocal  character,  the  con- 

>'itlJ*iL  iViil  L^l:  i!-L:^:;jdL~i;  Lai   iDv. 

Astanlt  wilh  intent  to  roh.— Whether  the  intent  was  to  rob,  is  In  the 
proTlnce  of  the  Jury  to  determine— 48  CaL  82. 

Aaaanlt  with  intent  to  maim.— An  intent  to  malm  is  neoessary'-oa 
Ala.lBL 


coBveyiiii 
—t  allege 
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221.  Kvery  person  who  is  guilty  of  an  assault,  with 
intent  to  commit  any  felony,  except  an  assault  with  in- 
tent to  commit  murder,  the  punishment  for  which  assault 
is  not  prescribed  by  the  preceding  section,  is  punishable 
by  imprisonment  in  the  State  prison  not  exceeding  fire 
years,  or  in  a  county  jail  not  exceeding  one  year,  or  by 
line  not  exceeding  five  hundred  dollars,  or  by  both. 

AsMtnlt  with  intont  to  oommit  loloaf  .— The  perpetration  of  aa 
assault,  with  intent  to  commit  a  felony,  is  a  felony— 2  Blackf .  5;  69  He. 
181.  But  see  4  Mass.  439;  and  a  person  may  be  indicted  for  an  assault 
and  battery  with  intent  to  commit  a  felony— 8  Blackf.  575:  28  Ind.  150; 
27  id.  15:  53  id.  S54;  17  N.  H.  253:  16  Ind.  2Xf;  29  id.  80;  84  id.  548;  17  Up. 
Can.  0.  r .  139.  There  is  no  material  difference  between  an  assault  with 
Intent  and  an  assault  with  an  attempt  to  eommlt  a  crime— 14  Ga.  56;  S3 
Ind.  220.   See  14  Ala.  411. 

222.  Kvery  person  guilty  of  administering  to  another 

any  chloroform,  ether,  laudanum,  or  other  narcotic,  an« 

sesthetio,  or  intoxicating  agent,  with  intent  thereby  to 

enable  or  assist  himself  or  any  other  person  to  commit  a 

felony,  is  guilty  of  felony. 

Administering  drags,  with  Intent  to  influence  the  paasioas.  Is  an 
a88auU-114Sias8.80S;5Mioh.l0.   See  1  WheeL  0.  G.  4897^ 
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CHAPTEB  Vn. 

DUBLS  AND  CHALUBNOafl. 

%tU.  IhMldefined. 

1 23L  Pimlahnient  for  lighting  a  duel,  when  desth  entnet. 

S  227.  Pnnlshment  for  fighting  a  duel,  althongh  death  does  not  e 

S  228.  Persons  fighting  duels,  etc.,  dJsqaaUfled  from  holding  office,  etc* 

f229.  Posting  fornot  fighting. 

f  2S0.  Duties  of  officers  to  prevent  duels. 

S  2tL  LeaTing  the  State  with  intent  to  evade  laws  against  dueling. 

S3C  Witness' privilege. 

225.  .A  duel  is  any  combat  with  deadly  weapons,  fought 

between  two  or  more  persons,  by  previous  agreement  or 

upon  a  preTious  quarrel. 

Duel  defined.— An  agreement  to  fight  with  loaded  pistols,  and  act- 
usOy  fighting  in  pursuance  of  the  same,  is  a  duel— 1  Blackf .  S77 ;  5  Strob. 
tt;  S  Humph.  84;  4  Yerg.  143;  5  id.  346.  The  araoamen  of  the  oSeuse 
is  consent;  if  that  took  place  in  this  State,  the  statute  offeuse  is  com- 
plete~M  Ala.  352.  If  fought  in  presence  or  spectators,  it  is  an  sf  gra- 
vsted  affray— see  1  Buss.  Cr.  etn  ed.  S  400.  In  Calif omla.  fijfhtiu;^  a 
dnel  without  fatal  result  Is  a  specific  offense— 14  CaL  651.  See  U  Leigh, 
fOft. 

226.  Every  i>er8on  guilty  of  fighting  any  duel,  from 
which  death  ensues  within  a  year  and  a  day,  is  punish- 
able by  imprisonment  in  the  State  prison  not  less  than 
one  nor  more  than  seven  years. 

When  death  ensues.— In  case  of  deliberate  dueling,  if  death  ensues, 
it  Is  murder— 4  Dev.  &  B.  491 ;  44  Miss.  762 :  and  consent  vrWl  not  excuse 
-31  Ga.  411 ;  17  Wend.  851.  In  Calif omla.  It  is  a  special  offense— 14  Cal. 
VL 

227.  Every  person  who  fights  a  duel,  or  who  sends  or 
accepts  a  challenge  to  fight  a  duel,  is  punishable  by  im- 
prisonment in  the  State  prison  or  in  a  county  jail  not  ex- 
ceeding one  year.  [Approved  March  30th,  in  effect  July 
l8t,1874.] 

22&  Any  citizen  of  this  State  who  shall  fight  a  duel 
with  deadly  weapons,  or  send  or  accept  a  challenge  to 
fight  a  duel  with  deadly  weapons,  either  within  this  State 
or  out  of  ity  or  who  shall  act  as  second,  or  knowingly  aid 
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or  assist  in  any  manner  those  thus  offending,  shall  not  be 
allowed  to  hold  any  office  of  profit,  or  to  enjoy  the  right 
of  sufErage,  and  shall  be  declared  so  disqualified  in  the 
judgment  upon  conviction.    [En  effect  April  6th,  1880.] 

DisqnallficatioiiB.— ^A.  statute  which  provides  that  the  offender  shall 
be  incapable  of  holding  any  office  of  honor,  trust,  or  profit,  is  oonsU- 
tutional— 20  Johns.  457;  8. 0. 3  Cowen,  666.  See  10  Bush,  725;  see  Const. 
CaL  art.  zx,  S  2. 

Ohallenging  and  accepting  challenges— see  Desty's  Grim.  Law,  S  M  b. 

Remedies  by  action  for  injuries  arising  from  dueling— see  Clr. 
Code,  SS  3347,  »48. 

229.  Every  person  who  posts  or  publishes  another  for 
not  fighting  a  duel,  or  for  not  sending  or  accepting  a  chal- 
lenge to  fight  a  duel,  or  who  uses  any  reproachful  or  con- 
temptuous language,  verbal,  written,  or  printed,  to  or 
concerning  another,  for  not  sending  or  accepting,  a  chal- 
lenge to  fight  a  duel,  or  with  intent  to  provoke  a  duel,  is 
guilty  of  a  misdemeanor. 

230.  Every  judge,  justice  of  the  peace,  sheriff,  or  other 
officer  bound  to  preserve  the  public  peace,  who  has  knowl- 
edge of  the  intention  on  the  part  of  any  persons  to  fight  a 
duel,  and  who  does  not  exert  his  official  authority  to  ar- 
rest the  party  and  prevent  the  duel,  is  punishable  by  fine 
not  exceeding  one  thousand  dollars. 

231.  Every  person  who  leaves  this  State  with  intent 
to  evade  any  of  the  provisions  of  this  chapter,  and  to 
commit  any  act  out  of  this  State  such  as  is  prohibited  by 
this  chapter,  and  who  does  any  act,  although  out  of  this 
State,  which  would  be  punishable  by  such  provisions  if 
committed  within  this  State,  is  punishable  in  the  same 
manner  as  he  would  have  been  in  case  such  act  had  been 
committed  within  this  State. 

232.  No  person  shall  be  excused  from  testifying  or  an- 
swering any  question  upon  any  investigation  or  trial  for 
a  violation  of  either  of  the  provisions  of  this  chapter,  up- 
on the  ground  that  his  testimony  might  tend  to  convict 
him  of  a  crime.  But  no  evidence  given  upon  any  exam- 
ination of  a  person  so  testifying  shall  be  received  against 
him  in  any  criminal  prosecution  or  proceeding. 
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GHAFTEB  YUL 
TALSB  iMpBiBoirKairr. 

S  29ft.  Fdse  imprlBonmeiDt  defined. 

S  287.   False  Imprisooment,  how  pmriaaied. 

236.  False  imprisomneiit  is  the  unlawful  Tiolation  of 

the  personal  liberty  of  another. 

Falae  Impiisonnient  is  any  mdawfol  restraint  of  one's  liberty  by 
words  and  an  array  of  force,  without  bolts  or  bars,  hi  any  locality 
whaterei^T  Hnmnb.  43:  81  N.C.  528:  bnt  there  must  be  a  detention  of 
fhejper8oh,and  nmawf  ulness  of  the  detention— 13  Fla.  675 ;  8.  C.  1  Green 
C.  K.  723;  and  the  detention  will  be  presumed  unlawful— 5  Tex.  Ct. 
Am.  60.  It  Is  not  neccssaiy  to  be  touched  or  actually  arrested— Bald. 
m;  a  detention  through  threats  Is  sulBcient-3  Tex.  Ct.  App.  108;  as 
to  stop  a  person,  by  threats,  from  proceeding  on  a  highway— 3  8need, 
<6:  or  to  prevent  a  man  from  moVlng  as  he  sees  proper— 7  fiumnh.  43; 
3  Tex.  Ct.  App.  204;  Id.  106;  6  id.  452;  or  to  forcibly  detahi  a  pex»on  on 
tbestieet-I2^1c.43. 

237.  False  imxnrisonment  ia  punishable  by  fine  not  ex- 
ceeding fiye  thoQsand  dollars,  or  by  imprisonment  in  the 
county  jail  not  more  than  one  year,  or  both. 

PnnUhment—False  imprisonment  is  a  trespass-^  McLean,  267:  9 
Hw.  *McH. 280;,  2  W.  H.  4Su  » Wend.  170;  it  is  an  assault, oran aeaaiitt 
and  tattei7~17  Ala.  640;  and  It  Is  a  mi8demeaDor-49  CaL  16ft. 
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CHAFTBB  IX. 

JUMJLULT  AND  BATrS&T. 

ISO.  Assault  defined. 

S  241.  Assault,  bow  punished. 

SS42.  Battery  defined. 

S  243.  Battery,  how  punished. 

S  244.  Assaults  with  caustic  chemicals. 

S  24k.  Assaults  with  deadly  weapons. 

240.   An  assault  is  an  unlawful  attempt,  coupled  with 

a  present  ability,  to  commit  a  violent  injury  on  the  per* 

son  of  another. 

A«»anlt  deflued.— All  &.^<t«u1t  ta  tti  nnti*fffnl  attempti  coupled  with 
a  Bre^ent  Ability.  tOTomsnit  ft  vlulcnt  injury  uii  tlie  person  of  aDC>tb.er 
—5  Waab.  <J.  t  437;  5'1  AJn.  S9\ ;  an  Up  parent  attempt  by  violence  to  do 
corporal  hurt  to  anctber— L  Hill.  3^L ;  1  lrc:d.  1:^ ;  3  icl,  [R<;;  1 10  lii^sa.  407: 
lliltass,  S23;  ft  TeK,  Ct.  App.  :^Hti;  1  Snec^d,  lj«)6:  ^  Wish.  C  C\4Wi  43 
Tex.  &7ti|  1  Car.  &  K,  fiSO;  n  iiiAiiJ Testation  Ly  aots  of  a  btcs^nt  porposo 
todo  unlawful  violence?  OTi  auothcr— 17  Up.Cau.C  F,l;3!P;  an  attempt 
tocommU  a  biitt^rp-J^  Tex.  43 ^  S,  C  I  Am.  €r.Il»4ti;  for  whers  there 
J 3  not  an  appiirtfiitly  real  approach biir  injury,  tbcro  Is  no  OA&aul^— U 
Ala.  m :  T>  Alicti.  ISA;  aa  Miajf.  5'^1 ;  PbSll.  (N.  €.>  43J ;  34  Tex.  2iW.  It  la 
etLomi^li  If  tbe  adaptation  of  the  rmi^^tiis  to  tho  end  i^  a^pn^rent  Eoas  to 
Lmpreiia  atarraon  pcTSonsof  onl'iiiar7rtason''-43  AIa^SHi  4i  iiJ.  43i  31 
tnd.  220;  81  N.  C.  eiU;  41  Tex.  ii*i;  -18  Ga,  3D5;  S  Cusli.  3^5;  313  Ga.  eiU  ai 
N.  G.  Hii.  If  appiiTeTit»lCa<liiig  another  to  suppose  tliiit  ho  will  dotpbat 
he  ApparcDtly  nttempti^p  it  l3  sufficient— 11  vt,  23S;  4  Car.  A  P.  345:  a$ 
offering tostrlkRp^Tidrufthliiff At tjne— 27 CaHj33;  1  Iicd.  125;  llVt,2J6; 
«S  K.  tJ*  y;  <jft  itl.S^iJ;  11  >fev.  2g4^  4C4r.&  T.  Sly;  oraasumlngn  throat- 
nniJiS  attitude,  and  the  effect  la  to  temfy-4S  Aia»lHli  2  iiiinjpJi.457i  Itt 
Iowa,  13U;  m  Mass.  4«7;  I'hill.  (N.O.MitH;  SL!  Tex.fi^;!;  4L  Ul.  4(Jlj  a  Car* 
A 1*.  4S1 ;  as,  |joliitin^  ^i  fctm  or  pistol  At  aiiotliei— ?  H  umph .  4 1>7 ;  10  lo W]^ 
12G;  ltlred.t»7&;  mud.  5J4;  AAllcn^l^T;  IliMa&9.407;  whether  lo^Od 
or  not— 'J  ECumpb,  4.^;  3^  Ala.  4l:l.    Thore  iiiay  bo  an  assault  without 

[tcTsonal  [njurv— 10  lo^va.  ^1« ;  as  where  lie  (alia  to  comiult  tbo  Inlury 
ntendetl— 29  TeX.4M^  as  &hootin^  fltanother—'ia  G^  39&{  2fJ  l±  723 i  m 
hh  124 {  4a  M.  306{  r^lsln^  a  ^tlek  near  enough  toistrike— 3^  Ala,  St^S:  al- 
t bough  theattaek  was  truitnited  or  intercepteU— 27  Cal,€33j  20  Kan. 
3i  I  i  r  ired.  121 ;  w  N.  C.  632;  4  Car.  ^  i\  wa.  It  may  be  committed  on 
one  or  tnore  hy  tbe  same  acl—P bill.  <N.  C.  N^l ;  ^^4  T^t.  itS;  but  it  mint 
ba  done  on  &perMon  and  not  en  aji  aidiual  near  &ueh  |ferson->ig  €al.f»36^ 

Instances  of  assaults— see  Desty*s  Crim.  Law,  title  Assault. 
Where  there  was  no  intent  to  injure,  there  can  be  no  conviction— 8 
CaL  647{  2  Wash.  C.  G.  43». 

Intent— There  must  be  an  latent  to  8trike-^27  CaL  633;  9  Ala.  79;  34 
id.  363;  6  Tex.  Ct.  App.  465;  and  an  attempt  to  do  so— 27  CaL  6S3;  9 
Ala.  70;  18  id.  647;  34  id.  963.  The  criminal  act  and  intent  must  con* 
cur,  but  If  it  is  apparent  that  he  will  act  It  is  suaden^  though  he  bo 


^  9A1A.  79{  tt  laOattf  li  Vt.  236;  S«Bee4,-66:  *4  <:^,  «  P.  149;  bf 
«oaMr«rnumtBg«way-^  €aL^«S3{  9  Allen, 874;  4lSd.S80;  4ft  Ala. 

M;  tfAlA.43;  U  Vt.836{  17  U^€aiL<XP.  IsgwMl  act  If  not  pro- 
veatod  w4»Qi4j^aee«batterv--M  Ala.  14;  1  UxmA,  m;  1  Ired.1ufts 
M.I7*;  »  N.  Yr«2»;  »  Tex.  »74;  33  id.  517;  1  aergTVB.  347;  1  Bneed, 
««.  S(BeDe8ty'8CriHi.Law,tWeA8SA«i*«.  ——t 

_  What  not  an  vaaanlL— Mere  words  will  net  tsoaitltate  an  aiwwiH  I 
Bay,  3U;  32  N.  V.  «25;  39  Wis. ^13,*  ^  Tex.  «17;  tat  thef  may  be  re- 
ceived la  ev><tence  to  show  the 4ntent-6ft  K.0.934;  see  1  Berg.  *B. 
3M:  and  if  they«coonipaiiyaa  aot  ehowing  «a  intent  not  to  eooimll 
▼loieace,  the  act  is  not  an  assaolt;  as  ^threateaimr  aot  accomMmled 
^the  word** If ^-9  Allen, 79;  1  Ired.  12»{  tSe^TIb  B.  947;  1  Bneed, 
606;  21  Ga.  2374  9  Ired.  186;  1  id.  ^ft;  9«ar.  ^*rre26;  1  Mod.  9.  Men. 
aeiittwords  and  threatealar  gestures  inost^eacoomiMuiiod  with  an 
^iutr  to  ladlot  the  lajnry ihreateaed-Z7  Cal.<933;  99  mIm.  681;  4£iig. 
«;  49  AhL  k  82  TeiT^  8  Tex.  Ct.Apn.2l4;  6  Id.  46ft;  18  Ala.<41?9 
id.  793  34  Id.  ^  44  TexTtt;  S.<3. 1  AmTOr,  E.  46. 

241.  An  assault  is  puiskable  by  fine  not  exceeding 
five  Irandred  dollars,  or  by  impdsottment  in  the  oounty 
Jail  not  exoeediaig  tbree  months. 

Jodgmont.— Theaarty  may  be  Imj^iiaoned  for  the  fine,  bat  aot  fof 

242.  A  baittery  is  any  wiUCul  and  unlawful  use  of 
foroe  or  violence  upon  the  person  of  another. 

Battery  doflnodw— A  battery  is  aa  unlawful  touching  of  the 


l^aaafiMvessor.orbF  aaysabstaace  put  in  motion  by  himf-4l  Ind. 
146;  23  Up.  Can.  a.  B.  •6191  aa  unlawful  and  uniustiflable  usa  of  ▼!»> 
leuoe. however  sUght-i  Oray,6U  S^iXl  Lead. 0.  0. 29»f  IHet 84;  6 
Tex.  €t.  Ann.  465;  tf  done  wlthimt  consent  of  the  person— Law  Bep.  1 
a  C  :£43{  Td.  12;  26  Up.  Can.  <X  B.  320.  It  is  the  slighteefc  unUvi^al 
toachiiur,  willf  ally  or  In  anger-^Bald.  ft7l;  43  Ind.  146;  17  Tex.  61S:  1ft 
Baa,  2n.  **  Person  "  includes  wearing  apparel,  or  a  cane  held'  in  the 
haad,  or  a  bouse  in  which  the  person  resIdea-1  HiU,  <S.  0.)  46. 

AiBitilt  and  l>3Tterr-— Wlarrrj  twHi  peracnstniittiiilly  flqcht  byagT«i^ 
Mfffit^cticli  jbieqiiaky  >^uDUri>f  Asevt^rji  ana  difitiiic't  r»irtVnf}t>— IHI' Art. 
Sn^  40  tsuL  24^  UU  MiU3.  ^^);  S,  C.  I  Am.  Cr.  R.  5[\:  I'tiLEL.  (N,  C)  ?;tT^  1 
GtmT,t24r  butS«aI40iyo^t.i3?i  €  Djma.  Iffi^:  1  HilL(8.  O.}  36;i;  tlier* 
tt94ttw  uutual  latont,  \mt  thQTO  need  uut  be  i]mtu:il  bluW!s — m  tijk 
IM;  etz^lesftly  flrlnga  Jit5t<ii{i«M»Uier  and  liitttug  liJm-5  AlJen,  fiffj', 
Mlii(Lc3|  ^r  thrvs^^Umfi  ang^iipr,  an*!  puttttits  bitiopoti  kaniJoD  ^im 
VidrQiMEiff  tiliB  b«dlc— fi(  N.  C  iirn  OT  fi-eeliii^  :iiif.rtliGr  from  nrrt^at— 31 
1^531:  Uld,  47;  ft  tud.  !i-i}{  or  Uf^  hirer  of  a  t:aiivL^t  LutlkUng  per^ 
*<aui  dustlsenaenlr'-Al  Ai^  ^;i;  ur  ciic  pc^rfnnnanciQ  of  eeiual  Idii^i^ 
owwlnatntaiinazuusr^as  IniL  3^^  qr  tUHus  ovorauoUier  vi\Lh  a 
mhn  >at>OlK  1171  or  driven tr  a  hor^a  i^alii£<t  a  carrlad^:;,  thereby 
giaiagiiaory— IWhoel.  C.  a  afiii  1  eerjj.  ^  B.  a<7i  qt  forcltily  reiuar> 
li|apra^Ti  frijni  where  ho  b^  a  ligl^t  to  bo- 121  Mass.  i>i4\  orpiish- 
W*t>ftrMifi  ajjainflt  another-^ J  iijd.  I4(ij  or  fprlnkJIbjf  palutfroni  a 
viufewupouj^n^sei^hy— 1  WtiecL  0*  C,  6:?;  or  itali^blDg  auothor— 13 
wLn7{  3ft  i(L  f)[:  ^l  id.IlL^  2S  Id.  J^^  or  fiujkjnit  ttio  caao  In  a_p«iv 
ffVlluuicl^  or  puilljQg  his  coal  [u  amd^}  unci  Ui^uUJo?  Qiannsr— 1  Dan* 
Ills  1  B.\ll  i  3.  C]  44j;  4  DbhIo,  iSS;  i  Uia^.  fl^M ;  or  taking  and  detaiolnga 
venon  siriLiji^Lf.  hi-^  *^i>u3ent— 17  Ala.  hiO;  uf  resisting  an  officer  having 
*  ■  Iv— 5  Met,  SW;  6  Gtay^  350;  or  Incltlnjf  another  tO 

i-       — ,_. ..      ,.4  MiL^.  433;  tir  ^Iso  luii^rlsoiuaeDt  andrlatoua  acia 
Fn.  CODS.— !♦• 
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—17  Ala.  540:  10  Minn.  409;  or  t)rlnging  on  an  afbra>-78  IT.  C.  431;  or 
attempting  to  retake  money,  fraudulently  gotten,  from  him--6  Bazt 
<Tenn.)606;  or.  without  a  warrant,  attomp^ng  to  arrest  a  fusitive,  Is 
«n  assault  and  battery— 79  N.C.  605. 

What  not  asaatUt  and  battery.— Where  one.  In  doing  a  lawful  act, 
Incidentally  injures  another— 1  Strange.  190;  or  where  one  injures  an- 
other in  frienalr  athletic  sport— 11  jST.  H.  540;  or  snatching  from  a 
person's  hand— 12  Cush.  270 ;  or  arresting  aman  apparently  intoxicated; 
it  is  not  an  assault  and  battery— 14  Gray,  65;  12JI  Mass.  436. 

Snforclng  discipline.— The  master  of  a  vessel  may  chastise  a  sea< 
man  moderately— 1  Ware,  83:  id.  506;  2  Story,  120;  2  Sum.  584;  see  4 
Mason,  505:  7  Ben.  855.  An  officer  on  duty  may  correct  iu  moderation 
—75  N.  G.  249;  43  Tex.  93:  1  Tex.  Ct.  App.  664;  as  the  superintendent  of 
A  poor-hous&-58  Ind.  516;  S.  C.  2  Am  Or.  R.  176;  S4  Conn.  132. 

Pari  -  t  i;:  Miiil  ^•*.-.  r.-i\_.:>  ;.■:..:::.■'■.':•  .  ■•■  :  .u3IlllnoaeIv 
atlD^— -^  IlUJl^^ll.  2^ ;  ril  Miid^Li,  ui;  1  Ere rt&i,  3lLl ;  M  Gx L:e.j  i  3 H^adp 4&Si: 
AJJil.  Sifhi  UJ  UL  3^;  U  Town*  4^;  Rt^d  (>  Tthx.  Ct.  Apti.  IJI.  fia  as  to 
iruiiitiijiits— 4d  Tvx.  m:  or  peRuni  in  l\t€o  j>ar^tU~^^  N.  C.  ^11\  oa  ifi 
i;  fi^a^  tQ  teaehf"r3-'J  X>er.  &  H.  '4^\  4  Jud,  L^iJ;  4  id.  (iJ^J}  J  City  IL 
Kec.SL^j  4  Gray,  atj.^  U  N.  V.  m\  m  iW.  4M\  iS  Iowa.  24 i:  &  i 'a.  L.J. 
7tJ;  4ii>  JSatlj.  ^l\'l1\t.T^\A  Htfnil,  455.  A  master  wlio  btuntLs  lu  |<>w 
fjdren^umay  iliahitlbiu  hlu  atiprcurlcti  morTerrirelv— Addlg.  5431;  2  V^  St. 
iO-i:  1  Aslnn.  I\y1;  *i  Tex.  Ct.  Ai)i>-  ii3;  1  Wiitnl.  C  C  l,w,  A  teacher  la 
guJlty  of  asHinLill:  aiid,  btittLH^y  lii  oscctasivel^  vbiiStLiEns  ii  imptS—i  Gray^ 
z^  i* Xow.  Can,  Jur-  17a  j  a  master  lia§  no  rii^lvt  to  ^vhfjj  a  lilr«diiervaut 
—1  Mhm.  [^liT;  10  Lomi.  4^7;  £i  Ti^x^  Ctn  Aiti>,  iJJ;  tJ  Clift.  1^5. 

'  243.    A  battery  is  punisliable  by  fine  of  not  exceeding 

pne  thousand  dollars,  or  by  imprisonment  in  the  county 

jail  not  exceeding  six  months,  or  by  both.    [Approved 

J'ebruary  26th,  1881.] 

Ponishment— An  assault  without  a  deadly  weapon  is  a  misdemean* 
or  only--45  Cal.  288;  6  id.  563. 

244.  Every  person  who  willfully  and  maliciously 
places  or  throws,  or  causes  to  be  placed  or  thrown,  ux>on 
tbe  person  of  another,  any  vitriol,  corrosive  acid,  or  caua- 
tic  chemical  of  any  nature,  with  the  intent  to  injure  the 
idesh  or  disfigure  the  body  of  such  person,  is  punishable 
by  imprisonment  in  the  State  prison  not  less  than  one 
nor  more  than  fourteen  years. 

245i  Every  person  who  commits  an  assault  upon  the 
person  of  another  with  a  deadly  weapon  or  instrument,  or 
by  any  means  or  force  likely  to  produce  great  bodily  in- 
jury, is  punishable  by  imprisonment  in  the  State  prison, 
or  in  a  county  jail,  not  exceeding  two  years,  or  by  fine 
jnot  exceeding  five  thousand  dollars,  or  by  both.  LAp* 
!pr«v«dMarchdOtb,ineffect  July  1st,  1874.] 


HI  ASSAITLT  Aim  BATTKBT.  v      §  24$ 

AiHQit  with  deadlr  wea.pon.-^An.  ussiilt  wLtb  lotFot  not  to  do 
nuirder,  bot  a  lesser  bodUy  bamii  Is  Jiot  a  felony,  imlt^^.^  ri*dort  \s  bad 
tom^ins  flf  a  deatily  natnTe— 15  Cal  2^3;  B  Id.  iwi ;  4i  IlL  MU.  "  To  do 
owJUy  liarm  on  a  person,"  jmU  ■'  to  Inflict  on  tbo  persou  of  anotJier  a 
toillT  Injury,'"  are  of  tlig  samtj  Impgrt— 44  CaL  ij4h  dlstinffulalilnei  9  Id. 
Saj.  It  l3  a  dlstjuct  uff^u<icj  frgra  an  assault  to  domurtitTii  Uu^  ii  nec- 
essarily Included  Jn  tlisiE  rliarKfl  jq  the  JiiOlctmenr— 44  CaL  tJ4i  *  UL  133? 
tflfidn  4;^.  Se*^  SUCaL'Jlt*.  'Jluj  indictment  uliould  ch^rj^o  tliu  oQcdh 
in.  tb'e  langtta^e  of  tbe  ^t^tntd,  ae]d  fliDuk]  all^jjc^  th^t  tbu  WE^upan  was 
deadly^  or  inch  faeia  a^  iiGces^^rJly  KhQw  th^c  1|  was  di.'fLrtSy— ^j  Cai. 
6T9.  Ad  iTermene  that  deffmOaJit  waa  armed  wltli  a  deadJ/  weiipan, 
ADd  made  an  asaaolt,  Li  not  aa  averment  ttn^t  iha  SLiuaLilt  wan  luadfi 
with  a  deadly  ireapon-^2  Cal.  4dl.  Tbo  namfi  of  tho  wcrapon  Lg  not  n 
aecessaiT  lnfre41eut,  it3  nature  alone  is  l[n]>ortant-^4  Cal,  M.  ^ee  a 
CiLJ62.  Wnere  defendant  was  convl<?ted  and  vi-sis  scnteueedi  to  im- 
prlwnuiient  in  the  county  jail,  no  appeal  lie^  from  the  Judgmeni-^bS 

OebuMB  cnMnllf •— The  danger  to  life  mast  be  a  real  danger^l 
Cut.  211.  ▲  deadly  weapon  ia  one  calculated  to  produce  death,  o^ 


freat  t>odfly  lHunn-6  Tex.  Ct.  App.  146:  3  id.  13;  as  a  bowie-knife-34 
ua.  286:  a  pistol  used  as  a  blhdgeon— 41  id.  155:  weights  and  stones^ 
26  Id.  79;  19  fat.  188;  a  champagne  bottle--^  id.  217:  or  one  which,  in 
the  manner  used«  is  capable  or  producing  death  or  great  bodily  harm 
-4  Tex.  CL  App.  337;  see  1  id.  640;  6  Jones,  (N.  CT)  505.  An  assault 
with  a  deadly  weapon  is  ipso  facto  an  aggravated  assault>-?3  Tex.  582; 
6Tex.  Ct  App.  4W3E.  To  consntute  an  assault  with  a  gun  it  is  not  nec^ 
essary  that  it  be  raised  to  the  8houldel^-27  Mo^  255;  but  there  must  be 
so  act  indicative  of  an  effort  to  shoot,  ot  otherwise  use  the  weapon— 41 
X^  d76;  23  |d.^74i  7  Tez.  Ct.  App.  77. 
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CHAPTSBX. 


SattL  PonldineiitaflteL 

SiaOb  XaUoepcMomed. 

}25U  Trntb  ma;  be  glTCA  Id  erfdeiiee.  Jwyto^teUMtfaelawmd 

I2S2.  PabUcstfADdflOaed. 

$263.  Liability  Of  editocs  and  poMlBbets. 

I3M.  PiiMiflhingatrae  report UiHiI)U«<flkiaIproc0»dtngwpriTllcgtd. 

|3B&  Extent  of  priTllego. 

$286.  Other  privileged  commiinicstlona^ 

%WL  TlireateniiigtopabUsbllbel.  Offer  topgorentp^tatotHia, with 
Ixitent  to  extort  money. 

248.  A  libel  is  a  BaaUcioiis  defamation,  expressed 
either  by  writings  printing,  or  by  signs  or  pictures,  or  the 
like,  tending  to  blacken  the  memory  of  one  who  is  dead, 
or  toimpeaoh  the  honesty,  integrity,  Tirtue,  or  reputation, 
or  publish  the  natural  or  alleged  defects  of  one  who  is 
aliye,  and  thereby  to  expose  him  to  public  hatred,  con- 
tempt, or  ridicule.  [Approved  March  30th,  in  effect  July 
1st,  1&74.1 

Llbol  in  generaL— Libel  Is  an  offense  wMler  tbe  law  both  of  En^ 

BsaA  and  of  the  States  of  the  Union-n  Mass.  836;  13  Met.  S8;  0  N.  H. 
.  It  is  a  representation  in  writing  or  by  pictares>  calculated  to  lead 
to  any  act  whicb^when  done,  is  indictable— 4  Mass.  163;  4  McCord,  317; 
S  Johns.  214.  Any  publication  wUidk  tends  to  excite  people  to  the 
comnuiWlon  of  any  crime  is  a  libel— Stark.  Slan.  S  152.  A  malicioas 
publication  in  printings  writing,  signs,  or  pictures,  tending  to  injure 
reputation,  disgrace  and  degrade  a  person,  and  lower  him  in  the  es- 
teem of  the  worlds  or  bring  Aim  intopublic  hatred,  contempt,  or  ridi- 
cule-^ Har. (DeL)  475;  Sid.  4U6;  2  1(1. 417.  Intent  is aik essential  ele- 
ment-lftFick.  337;  7  Cowen,  «13;  Peake  Ad.  Vas.  84;  2  Barn,  ik  C.  257 : 
and  the  jparty  wUl  be  presumed  to  intend  the  cooseouences  of  bis  act 
-see  4  OaTu;  15  Pick.  337;  22  How.  St.  Tri  237;  2  Sank.  Sb  G.  257;  9 
Car.  ik  P.  462. 

249,  Every  person  who  willfully,  and  with  a  malicious 
intent  to  injure  another,  publishes,  or  procures  to  be  pub- 
lished, any  libel,  is  punishable  by  fine  not  exceeding  five 


tbottBand  dollars,  or  imprisonment  in  the  connty  jail  not 
exceeding  one  year. 

250.  An  Injtmoos  publication  is  presnmed  to  have 

been  malicioos  if  no  justifiable  motive  for  making  it  Is 

sbown. 

^  Malice  in  law^^-Oa  tbe  intentional  pabUcation  by  another  of  nwl- 
ler  whlcb  is  libelous,  malice  iii  law  will  be  implied,  whatever  the  mo- 
tireain  fact  mar  be--4^Pick.  3M:  9  Met.  410:  UrUsk*  S37;  7  Cowen.  611. 

251.  In  all  criminal  prosecutions  for  libel,  the  tmth 

may  be  ji^en  in  evidence  to  the  }ury,  and  if  it  appears  to 

the  jory  that  the  matter  charged  as  libelous  i^  true,  and 

was  published  with  good  motires  and  for  justifiable  ends, 

the  party  shall  be  acquitted.    The  jury  have  the  right  tp 

determine  the  law  and  the  fact. 

liistiflc8tion.^To  constitute  a  Justtflcatlon,  the  answer  most  arer 
fiietrathof  the  pabUeation-9  CO.  538;  43  Id.  379;  9  BiU,248;  0  Met. 
419;  15  Fiek.  837: 7  Ired.  180;  but  if  the  libel  assert  the  defamatoiy 
matter  only  as  the  belief  of  the  author,  or  aa  rumor,  or  general  6ua> 
Irtdon,  tt  cannot  be  instiitea  by  proof  that  tbe  author  believed  it  to  be 
frae-(l  Cat  380;  4  Conn.  408;  8  Wend.  606;  11  Price,  235i  1  Holt,  53: 
6  Bfamr.  215.  But  proof  that  he  believed  It  to  bo  true  may  be  admitted 
hi  mitigation  of  puniahment-?  Ala.  447;  4  Man.  ft  H.  65;  4  Bam.  ft 
AiA.tl€ 

252.  To  sustain  a  ehai ge  cxf  pnblishlag  a  libel,  it  is  not 
needful  that  the  words  or  things  eofsplained  of  siiould 
have  been  read  or  seen  by  another.  It  is  enough  that  the 
accused  knowingly  parted  with  the  immediate  custody  of 
the  libel,  under  circumstances  which  exposed  it  to  be 
read  or  seen  by  any  other  person  than  himself. 
^Publication  dellned.--The  offense  Is  committed  by  sending  the  It- 
m.  to  tfte  OBO  Dbeled,  though  tt  reaches  the  eav  of  no  third  person^? 
Conn.  236;  2  Ten.  581.  The  transmission  of  a  sealed  letter  contalnlog 
libeloua  matter  &  indictable-nS  Humph.  112 ;  6  Ga.  276.  ^^ 

253b  lUusli  author,  editor,  and  proprietor  of  any  book« 
newspaper,  or  serial  publication,  is  chargeable  with  the 
9ubUcation  of  any  words  contained  in  any  part  of  such 
boolE,  or  niunber  of  such  newspaper  or  serial. 

r  of  ibe  preM.->-ETery  citizen  has  the  right  of  investigatlia 

net  of  those  who  are  Intruffted  with  public  business— T  Das. 

resjKniafl)!e  for  the  abuse  of  that  liberty— 3  Teates,  520^  4  M. 

b.  Rep.  4-19.   Theguarantee  of  freedom  of  speech  applieste 

Mn  or  pnbliahed  in  regard  to  Judicial  conduct  or  cbamcter 

See  Const.  CaL  art.  T,  sec.  9.    Not  oniy  the  liberty  of  tite 

ysKsaraat  tm  oreserved,  but  liberty  of  written  as  weU  a^om  dlS' 
coBie  la  aa  vt&Oana  where  there  is  a  duty  to  spaalc,  and- if  ■rnunt  H 
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'Written  under  aach  «  duty  goes  no  farther  than  dntv  demands,  it  Is 
not  Indictable  dnleas  express  malice  is  snown;  otherwise  If  it  eoes  be- 
yond the  line  of  datyr-2  Bosw.  637  {  1  Denio,41;  6  Gray,  94;  21  How. 
m;  13  Md.  95]  9  N.  H.  34;  12  Pick.  163;  9  Phlla.  594;  Law  B.9  C.P. 
393:  7  £L  AB.  229.  The  editor  is  answerable  in  law  if  the  contents 
of  his  t>aper  aro  Ubeloust  unless  tbo  matter  was  inserted  by  some  one 
without  his  order  and  against  his  will— Thach.  G.  C.  346. 

254.  No  reporter,  editor,  or  proprietor  of  any  news* 
paper  is  liable  to  any  prosecution  for  a  fair  and  true  re- 
port of  any  judicial,  legislative,  or  other  public  official 
proceedi^i^,  or  of  any  statement;,  speech,  argument,  or 
idebate  in  the  course  of  the  same,  except  upon  proof  of 
malice  in  making  such  report,  which  shall  not  be  implied 
f jom  the  mere  fact  of  publication. 

Reports  of  official. proceedings.— Where  a  report  of  judicial  pro- 
ceedings; though  accurate*  Is  accompanied  by  comments  and  lnsinua> 
tions  to  asperse  a  man's  character,  it  Is  libelous— 3  Pick.  304:  7  Johns 
264;  see  2  Pick.  113;  I  Barn.  &  Aid.  379.  Counsel  are  protected  while 
they  keep  within  what  is  material  to  the  cause,  but  not  when  they 
overstep  this  bound— 3  Smith  J.  P.  491 ;  2  Gamp.  563 : 5  £sp.  123 ;  1  Barn,  d; 
▲Id.  379.  Where  upon  aflnal  trial  of  a  cause  the  Judge  makes  an  order 
of  court  forbidding  any  publication  of  the  proceedings,  the  publisher 
ieannot  shield  himself  from  indictment  on  the  ground  that  the  libel 
was  a  correct  report  of  what  was  done— see  9  Ala.  447;  1  Ld.  Baym. 
148;  4  Term.  Bep.  285;  Moody  &  M.  165. 

255.  Libelous  remarks  or  comments  connected  with 
matter  privileged  by  the  last  section  receive  no  privilege 
by  reason  of  their  being  so  connected. 

256.  A  communication  made  to  a  person  interested  in 
the  communication^  by  one  who  was  also  interested,  or 
who  stood  in  such  relation  to  the  former  as  to  afford!  si 
reasonable  ground  for  supposing  his  motive  innocent,  is 
not  presumed  to  be  malicious,  and  is  a  privileged  com- 
munication. 

FrlTllffgcd  commnnlcations^- PrlYile^ed  communications  are  such 
«3  rebnC  the  pnm<x/ade  Inferebco  of  inaMce,  but  this  may  be  answered 
hj  proving  tn&llDO  In  f ac:t— :!4  Melss.  STu  ;  '>  Oromp.  M.  &  B.  156.  As  com> 
munlcatLons  kq  tlie  c:£ecutlvo  or  appL^lntJ  iig power— 5  Johns,  508;  I  Va: 
Gas.  m\  2  WliecL  C.  GH4J<'):  3  Wlmi t,  l=>^  3  Car.  &  P.  141.  Bee  72  Hasa. 
SeTj  SPlHsb.  R<?p.4«;  13  N.  YJT3;  U  Minn.  133;  itJp.  Can.  Q.B.21U5id. 
i\  1 1  fleo  J  Up.  Cati.  l.  .i,l^\  oT  ityttcrs  or  imports  in  writing  ofpublic  of- 
flcera  iQ  tbe  Draiiiiiry  course  or  tboir  tluty— Law  B.  5  Q.  B.  103;  Id, 
n ;  fi  HutL  &  N .  83^;  1  Ksp.  '12^.  Sd  lotifijlde  conmranlcatfons  as  to  the 
ebaj-^ttir  or  tJiEidliliitea  for  oitico  uro  ri  i  v  iLeged— 3Car.  &  P.  146:  Moody 
A}  M.  W;  A  E^co[t,  ^40;  Law  E.  1  Q.  B.  4>.'D;  but  see  21  How.  202.  Butt 
Libel oiiii  statomfnta  made  in  Inlurn  on^v  in  office,  or  a  candidate  for 
offlo^*  ara  uot  prlvllo^t^cl— 13  Abb.  Pr.  41;  9  Mhm.  188:  19  N.  Y.  17S. 
ConfldontlnJ  commimic^tlfinsi  W  pt^iT^ons  occupying  fiduciary  po» 
iitlona,u  letters  to  employ cl%  to  iBform  uf  uu^practiceof  $iapk>yee»-n 
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~  -   n-Sldl^inr*  B.  101;  4  Id.  9»;  4  Burr.  3435: 


Aiul  K.  P*  8:  but  otherwise,  If  false  answers  be  glTen— 4  Bam.  d 
AdoL  700.  Other  privileged  conunonlcatlonSt  see  Desty'A  Grim.  Law, 

tltlel 


257.  Erery  peison  who  threatens  another  to  publish  a 
libel  concerning  him,  or  any  parent,  husband,  wife,  or 
child  of  such  person,  or  member  of  his  family,  and  every 
person  who  offers  to,  prevent  the  publication  of  any  libel 
upon  another  person,  with  intent  to  extort  any  money  or 
other  valuable  consideration  from  any  persoui  is  guilty  of 
a  misdemeanor* 


OEiMSs  Aaxisn  rxa  pebsok,  eto.  ^UB 


TITUE  IX. 

Of  Crimes  against  tbe  Person  and  against  PuWo 
Decency  and  Good  Morals. 

Chap.    L    Bafb,  Abduction,  Cjlelsajl  Abuse  of  Chil- 

DBBN,  AND  SEDUCTION,  §§  261-7. 

n.    Abandonment,  and  Neqlbct  of  Childbbn, 

§§  270-2. 
HX    Abobtions,  §§  274-5. 
IV.    Ghild-stbalinq,  §  278. 
V.    BiQAHT,  Incest,  and  the  Gbdib  aoainst 

Natube,  §§  281-7. 
VI.    Violating  Sepultubb  and  the  Behains 

OF  the  Dead,  §§  290-7. 

VH.     CbDIES  aoainst  KeLIQION  and  Ck>NSCIBNCB, 

AND  othbb  Offenses  aqainst  Good 
MOBALS,  §§  299-309. 
Vin.    Indecent  Exposube,  Obscene  ExmsinoNS, 
Books,  and  Pbints,  and  Bawdy  and 
other  Disobdeb^t  Houses,  §§  311-18. 
IX.    LOTTEBIES,  $§  31d-26. 
X.    Gaming,  §§  330-6. 
XL    Pawnbbokebb,  §§  338-13. 
XIL   Othbb  Injubibs  to  Pebsons,  §}  346-^. 
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CHAPTER  I. 
lUPB,  ^AHZKTCTION,  CAKSTAI.  ABUB»  OF  €BILD|UDC*  .illD  .BS- 

Ducnoir. 

S  261.  Rape  defined. 

S  262.  When  physical  ability  most  be  prof^ed*. 

S  283.  Penetration  sufficient. 

S  264.  Punishment  of  rape. 

S  26S.  Abduction  of  women. 

S  266.  Seduction  for  purposes^of  prottttotlon. 

S  267.  Abduction. 

26L  Rape  is  an  act  of  sexual  intercoarae  aecomplishecl 
with  a  female,  not  the  wife  of  the  perpetrator,  under 
either  of  the  following  circumstances : 

1.  Where  the  female  is  under  the  age  of  ten  years. 

2.  Where  she  is  incapable,  through  lunacy  or  any  other 
unsoondness  of  mind,  whether  temporary  or  permanent, 
of  giving  legal  consent. 

3.  Where  she  resists,  but  her  resistance  is  overcome  by 
force  or  Tiolence. 

4.  Where  she  is  prevented  from  resisting  by  threats  of 
^nunedJate  and  great  bodily  harm,  accompanied  by  ap- 
parent power  of  execution ;  or  by  any  intoxicating,  nar- 
cotic, or  anaesthetic  substance,  administered  by  or  with 
the  privity  of  the  accused. 

5.  Where  she  is,  at  the  time,  unconscioos  of  the  nature 
of  the  act,  and  this  is  known  to  the  accused. 

6.  Where  she  submits,  under  a  belief  that  the  person 
ctnunitting  the  act  is  her  husband,  and  this  belief  is  iu- 
dneed  by  any  artifice,  pretense,  or  concealment  practiced 
^7  the  accused,  with  intent  to  induce  such  belief. 

Bape  defined.— Bape  is  the  inUawfnl  carnal  knowledge  of  a  female, 
Vforoe,  without  her  consent-4  JiL  Com.  210;  2  Ar^.  C.  Pr.  l&J:  1 
»tP.C.4M;  of  any  woman  above  tlio  a^o  of  ton  years,  unlawfully, 
»«ast  her  will— 12  Ark.  88):  11  G-i,  225;  33  Mo.  2i:  9  Mich.  150;  47. 
*w>i09;  25  Wis.  961;  wittiottt  her  conaeut,  fifid  asaihst  her  will,  are 
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synonymous— 47  CaL  447;  105  Mass.  37G;  seo  110  id.  405;  -63  Mo.  65;  36 
Mich.  20J;  SCO  BollC.  0.71;  tliat  ic  was  against  her  will  may  bo  ia- 
f eived  from  the  circumstances— 35  Geo.  2(i3.  "  Carnal  knowlcdrro " 
ineaus  sexual  commerce— y?  Mas3. 53.  A  woman  ceases  to  bo  a  culld 
v/lien  8lie  reaches  the  age  of  puberty— 22  Ohio  St.  102;  8.  C.  I  Green 
C.  R.  CiiO. 

262.    No  conviction  for  rape  can  be  Lad  against  one 

Avbo  was  under  the  age  of  fourteen  years  at  the  time  of. 

t  lie  act  alleged,  unless  his  physical  ability  to  accomplish 

penetration  is  proved  as  an  independent  fact,  and  beyond 

a  reasonable  doubt. 

Presumption  of  incapacity.— Tho  presumption  is,  that  a  boy  under 
fourteen  years  itf  Incapable  of  committing  rape— 14  (Xiio,222;  Winst. 
300;  Y  Jones,  (N.  C.)61;  11  Ga.  225;  d  Car.  &  P.  39«;  7  id.  582;  8  id.  736;  9 
id.  118;  but  this  presumption  jnay  bo  rebutted— 2  Parker  Cr.  R.  174;  14 
Ohio,  222.  That  the  presimiptiou  \j  irrebuttable— see  4  Har.  (Del.)  566 ; 
7  Jones,  (N.  C.)  01 ;  Winst.  300;  J)  Car.  &  P.  366.  A  boy  under  fourteen 
may  be  liable  as  an  aider  and  abettor- Id  Mass.  380« 

263^.    The  essential  guilt  of  rape  consists  in  the  outrage 

to  the  person  and  feelings  ot  the  female.    Any  sexuaL 

l>enetration,  however  slight,  is  suJEcient  to  complete  the 

crime. 

Female  under  ton  years.— It  Is  rape  whether  the  carnal  knowledge 
waa  with  her  consent  or  not— 11  Ga.  :£_:>;  GTex.  Ct.  App.  525;  7  id.  842. 
The  law  conclusively  presumes  that  a  child  under  ten  years  is  in- 
capable of  givhig  consent— 14  Ircd.  224;  5;>  Ga.  36;  S.  C.  2  Am.  Cr.  E. 
58i);  11  Ga.  325;  26  Up.  Can.  Q.  I).  3i0.  So  consent  of  a  child  of  tender 
years  Is  no  consent -2a  Ark.  116;  11  Ga.  225:  4  Har  (Del.)  666;  1  Hill, 
351:  12  Iowa,  66;  1  Leigh,  538;  OTVIich.  150;  l^N.  C.269;  12  Ohio  St.  466; 
17  Id.  515;  26  Up.  Can.  Q.  B.  823;  'J  Car.  &  P.  213;  10  Cox  C.  C.  144; 
Id.  157.  So  force  is  not  necessary  in  case  of  a  chud  under  ten  y ears- 
fid  Ga.  303;  11  id.  226. 

Carnal  abuse  of  children.— Carnal  knowledge  of  a  child  by  her 
consent  is  not  proiierly  rape,  although  i)unlshed  In  the  same  manner 
—2  Va.  Cas.  2  Jo ;  47  Miss.  GO:) ;  23  AVi3.  SU.  Force  and  resistance  are  not 
the  essential  elements— 1 1  l*ev.25.'i|  4  Cent.  L.J.  525;  55  Ala.  264.  Abuse 
is  unaerstoo<l  as  limited  to  the  genital  orj^aus  in  an  attempt  at  carnal 
knowledge,  falling  short  of  penetratlon-^i  Ala.  376.  . 

Subd.  2.  Incapacity  to  give  consent  through  Idiocy  or  mania— 26 
Up.  can.  Q.  3J.  323. 

Saint .  3.  Torofi  and  rosistancar— Foroi?,  jittiuif  av  roiistmctlvp,  Is  a 
necesajiry  JngriHticijt--^J  C:i].{i'J;  3D  Ah\r  M\  ^i  id.  |o;i;  a  FU-  j(i!t;  fS& 
llhrl).ll4;  a^  Alt-  7yJi  I  \S  lit  *  I,  €.  C.  s;*.  It  h  liickletit  to  tlio  iihya- 
Icftl  rliRiTu^ter  o!  the  at;t— 'ii  Ga.  21^.  Sco  IIU  ilaifd-  455;  32  N.  Y,  fliS;  3 
CqX  C  C.  M3;  PVBH  it  tili(j  li  it  cLMnrnuu  ffli"uimict,  or  a  tont  ml&Er«»a 
<tt  tin'  i*avljjlicr— 51!  Ala.  ^-Ji^l;  4  Hinnplu  pjJi  «  £i]g.  idi^r;  1  Han,a07;  S 
car.  &  P.  5B9.  No  pani<^ul:ir  £iMiui3Ut  uf  ftifco  in  wpt'cssuri  — 2  Iowa, 
fflitj,    a  L*o  62  Iiid*  1 87 ;  5:1  N  +  Y .  57 1 .    Th»5  ainobT]  t  of  f  nji-ctj  nn  ij.  rf^sl*  i  mico 


di^poEui  oil  the  relative  stri'ui'tti  of  iIms  ikarir^'S,  and  otJigr  i-ircmu^tAQ- 
epft^j  N.  H.  148 ;  »  Ga.  S!Et3;  74  N*  V.  425;  2  Tpx.  Ct.  Aijp.  34tt;  fl  lil.  S31. 
TJicrt)  inu.*5t  be  on  the  }i%rt  of  ttm  f^iiualii  thi)  utujoet  n^KiBt£LUt:a^-Kl  Mo. 


wj  '1^4  Mleh.  1;  *ee  110  Masii.4*Wi  Ja  Go,  im  i  lVx.Ct.Api>.  3443;  mu* 
til«U<^  U  ejEhAUHad  or  QV^i^JV^y^l^^Vi9£irVi?7ii  Uerutmuat  n»te^ 
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SQce  according  to  her  Ugbts  is  sufficient— 110  Mam.  405j  49  Oa.  185.  See 
A2Ind.  187;  50  M.  Y.  374.  ^here  the  resistance  was  of  such  equivocal 
cbaracter  as  to  suggest  actual  consent  or  a  not  decided  opposition,  n 
conviction  cannot  he  sustained->47  Cal.  450. 

Constmctiye  force.— Tho  force  may  he  constructive— 03  Ala.  458;  8.' 
C.  2  Am.  Cr.  R.  583;  86  Mich.  20;];  8.  C.  2  Am.  Cr.  R.  586;  as,  where  the 
woman,  hy  means  of  drags,  liquors,  etc.,  is  rendered  Insensible— 105 
Mass.  876;  7  Conn.  54 ;  30  Ala.  54.  See  M  Mo.  24 ;  12  Cox  C.  C.  311 ;  8.  C. 
1  Green  C.  R.  317;  hut  see  4  Leigh,  (US;  50  Barb.  128. 

8ubd.  4.  Prerenting  resistance.— Ceasing  resistance  under  fear  or 
death  or  great  bodily  hanu,  malica  tho  consummated  act  rape— 3  Ala. 
54;  13  Ark.  360;  21  Kan.  138;  2  Swan,  3'J4;  4  Fost.  &P.  967.  Tlio  offt  ii:5c 
may  be  committed,  thougli  tho  woman  at  last  yielded  to  the  violenoo, 
If  her  consent  was  forced  by  fear  of  death,  or  by  duress— 3a  Mich,  [id; 
4  Humph.  194 ;  0  Car.  &  P.  748.  It  is  not  necessary  tliat  she  have  n  rea- 
sonable apprehension  of  death— 40  Ala.  325:  it  is  sufficient  if  she  con- 
sidered  resistance  dangerous,  or  absolutely  useless— 33  Blioh.  3G3;  4 
Humph.  194 ;  9  Car.  &  P.  748.  Tlic  circumstances  calculated  to  give  ef- 
fect to  the  violence  or  threats  arc  to  bo  considered  on  tho  question  of 
duress-tt  N.  H.  148;  C5  Ga.  263;  74  N.  C.  425;  2  Tex.  Ct.  App.  346.  Slio 
must  be  quite  overcome  hy  fear  and  terror,  with  as  much  resistance 
as  possible  under  the  circumstances— 16  Up.  Can.  0.  P.  379.  See  80  Ala. 
54;  3  Arlc.  860;  21  Kan.  133;  2  Swan,  394.  It  is  a  question  for  the  jury 
to  determine— 9  Cai-.  &  P.  722;  6  Cox  C.  C.  64;  16  Up.  Can.  C.  P.  379. 

Administering  drugs,  with  intent  to  Inflame  tho  passions,  is  an  as- 
sault—114  Mass.  303;  5  Mich.  10;  see  1  Wheeh  C.  C.490;  otherwise  at 
common  law— ^  Ind.  128;  I  Cox  C.  C.  282;  2  Car.  &  K,  912. 

Subd.  5.  Unconscions  snhmlssion  during  sleep  Is  no  consent— 12 
CoxC.  C.  311;  S.  C.  1  Green  C.  R.  317;  85  Ga.  263;  or,  where  she  was 
intoxicated— 54  Me.  24;  105  Blass.  376. 

SuM.  6.  Artifice  and  fraud.— Acquiescence  by  a  married  woman, 
mistalcing  defendant  for  her  husband,  is  no  defense— 50  Barb.  144; 
Buss.  &R.  C.  C.  487:  8.  C.  2  Lead.  C.  C.  254;  as»  whero  tho  act  v,i\s 
stealthily  committed,  she  being  mider  such  impression— 7  Conn.  54. 
Contra,^  Swan,  894;  80  Ala.  64;  76  N.  C.  1.  Where  canial  knowled-o 
was  obtained  under  circumstances  which  induced  the  woman  to  siii)- 
pose  the  defendant  was  her  husband,  it  is  not  rape,  was  held  in  lo.> 
Mass.  876;  1  Wheel.  C.  C.  378:  13  Ark.  860;  6Eng.3»y;  6  Cox  C.  C.  412: 
8  id.  223;  13  Up.  Can.  Q.  B.  116;  11  Cox  C.  C.  191;  8  Car.  &  P.  265;  hut 
the  party  womd  he  liable  for  an  assault— 8  Car.  &  P.  265:  id.  256;  7 
Jones,  (N.  C.)  61.    See  3  Car.  &  P.  396. 

Finetration.— WJicn  committed  forcibly  and  a^liist  tlio  consent  of 
tliefemale«  proof  of  actual  tirmHratlou  ly  eufficlfiiU^ — 4[)  Ala.  325.  Tho 
iltehtest  peiirtTiiEioii  is  feufficRnit— AdtlJs.  IIJ;  3  Lrov.  ^.^  40  Ala.  325; 
IJ  Ga,  235j  PlUU.  (N.  0231;  &1  N.  C.  4ttJ;  11  Serg.  &  R,  Jvr;  1  Va.  Cas. 
Vi{  43 Tex.  1?^;  id. 5^3;  1  Swlu.  0^;  'A^  l{>waj,Il»T;  dlsmniiii'.  iiigSJones. 
(N.C.)  170;  iitiJSrJ  Wis.  413;  1  Car.  &  K,  393;  SJ  Car.  Vt.  P,  ;il  i  i  1. 118;  and 
peoftratlon  may  be  Inferred  from  circumstances— Jfj  tiil..';:J;  281owa» 
«?;  PhUL  (N.  C^)  asi ;  i^.'j  W!it.  4 1  J.  It  hi  not  necessary  lluii  lhe  hymen 
Blumld  h©  rupture <J—^  C:ir.  A  P.  331 ;  6  ifl,  641  s  9  IfL  75^ ;  ni  ir  Is  emission 
tt<c©&itry— Adcilft.  143^  PJiill.  iN.  C.)231;  U  N,  C.  7j  m  \t\.  466;  40  Ala, 
^\  1  Va,  C^as,  307 ;  ^i  Oliiu  St.  Wl, 

264.    Bape  is  punishable  by  imprisonment  in  the  Stato 

prison  not  less  than  five  years. 

Piiniahment.— The  punishment  is  the  same,  whether  the  act  be  done 
<A  a  female  over  ten  years  or  under  that  age— 4  Gray,  7. 

The  olSniM  is  a  felony— 7  Tex,  Ct.  App.  872. 
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LiabUltjr  o£  ptirti0i.-^A11  pers<m9  tiresent,  aidinff  or  aitlstinff,  U9 
principals,  bat  thor  must  bo  actually  aiding  aiul  assisting— 45  CaL  299: 
l4  Micii.  1{  eed  13  Bnshf  18;  4&  Iowa»  263;  so  a  person  standing  by,  but 
doing  no  act  to  aid  or  asslsti  is  not  guilty— 4d  Cal.  2i)3.  A  iierson  cannot 
bo  convicted  on  tbo  uncorroborated  testimony  of  tbo  vroman— 51  Cal. 
S7l{  8.  C.  2  Am.  Cr.  B.  590:  48  Cal.  540;  «  idr221(  44  Iowa,  82;  see  2» 
Conn.  389:  but  her  testimony  may  bo  corroborated  by  her  own  prior 
sutements-seo  Whart.  Cr.  £v.  $  273;  1  Whart.  C.  L.  8th  ed.  S  sm. 

265.  Every  pexson  who  takes  any  woman  unlawfully, 

against  her  will*  and  by  force,  menace,  or  duress,  compels 

her  to  marry  him,  or  to  marry  any  other  person,  or  to  be 

defiled,  is  punishable  by  imprisonment  in  the  State  prison 

not  less  than  two  nor  more  than  fourteen  years. 

AbdaotlonforxnaTriag«.->Abduction  for  marriage  by  any  sinister 
means,  either  by  violence,  deceit,  couspiracy,  or  nay  corrupt  or  im* 

£  roper  practices  for  the  purpose  of  marriage,  is  an  olfenso  at  common 
kW->3  State  Tri.  519{  and  physical  force  or  vioicuco  is  not  essenthd^ 
8  Iowa,  447:  and  consent  extorted  by  threats,  fraud,  or  otherwise,  is  no 
consent— 2tt  111.  315;  see  24  Tex.  I'A   If  tho  female  be  nuder  fifteen 

J  rears  of  age,  and  without  parents  or  legal  guardian,  those  who  have 
ler  under  their  care  are  deemed  to  have  tlie  legal  custody  of  her— 8 
Iowa,  447;  Stat.  1871-2, 380. 

266.  Erery  person  who  inveigles  or  entices  any  un- 
married female,  of  previous  chaste  character,  under  the  age 
of  eighteen  years,  into  any  house  of  ill-fame  or  of  assig- 
nation, or  elsewhere,  for  the  purpose  of  prostitution;  or  to 
liavc  illicit  carnal  connection  with  any  man;  and  every 
X)ersou  who  aids  or  assists  in  such  inveiglement  or  entice- 
xaent ;  and  every  person  who,  by  any  false  pretenses,  false 
representation,  or  other  fraudulent  means,  procures  any 
female  to  have  illicit  carnal  connection  with  any  man,  is 
punishable  by  imprisonment  in  the  State  prison  not  ex- 
ceeding five  years,  or  by  imprisonment  in  the  county  jail  i 
not  exceeding  one  year,  or  by  a  fine  not  exceeding  one  I 
thousand  dollars,  or  by  both  such  fine  and  imprison- 
ment-    [AppTovoil  March  SOtb,  in  effect  July  1st.,  1874.1 

A'odtictlon  for  putpOBea  of  proBtitutio.i.— Tke  tahini;  and  tktnlning 
ftt  AL)  [wlult  fffuaskti^  wIiLM  itQt  uc^miipH^liL^il  \^'itti  xioltiiiee^  wa^ii  not  Alt 
^CteMal3  nt  miniijon  la\v— 5  l:aj>*L  fi-^w;  » Iliirli.  &jX.  Tlio  pi^t  of  tin?  riai- 
utory  oiiehstiis tbe  tniklug  ami  lakln.^uway— TD  111.  i;:j:  t!i  Cox  C.  C. 
'i^  Tho  iulcu  t  uiuit  L  ii»  to  vcU  u co  i\m  icmnlo  t  d  n  co  ndl  i.  Ion  of  |)ro$t1- 
tutlot»,ijr  concubLjiagti— $01LKU74;  HCox,  C.  C.2J8;  or  of  itliki^hi^  her 
in  IV  |ioii*&  of  Ul-fikUk^^  or  plsrT^'liero>  to  boa  prostllutc— ia  MoL  ss, 
♦■  pi^rpOiiCi  of  proHliLutloii "  mtanalmllricrlniilnRfocvlmlnHl  lDterctiiii%Q 
TT J E h mt' ft-^i Fni k er I. n IL Uw  1  ft  1  Unb. tiiw ; e i o wn, 4 i : ^  ei l imL S-ti ;  S. L\ 
1  Atn.i'i'.  H.  2h\  M  3IE>.1'4^  nn  initiation  Hi  obtain  lii-rtor  tila  own  a^^ 
i]::iL  tiijoynieiic  la^iiotpn^tlrutlsu— 1  Vnt,  &>  M^  ^^|  It  l4  i^  (ihtinct  of* 
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JCU.11;  MI]L274;MeMMe.2l.  A  pmpose  «ff  tvacnUii- 
ace  or  of  marriaire  win  not  be  imiiUed  where  tbe  nuui  is  ali«Mly  mu> 
vtoM  Ftrker  Cr.  R.  i;29.  Cbute  cluuracter  means  jpenoaal  vlrtne* 
cuute  op  to  the  commeneement  of  the  «ots  of  <lefendaBt-8  Barb. 
W;  as dbtinffuished  f rooigood  repate— 53  lad.  429{  8. C I  Am. Cr.  B. 
38: 28  N.  f7»i;  »  lowft,!^  •  id.  S»;  i<L  139.  The  prosecution  must 
allege  and  prove  the  chaste  character  <»  the  female--49  Gal.  10;  and 
g^iflM/aete  proof,  by  preaomption  from  other  facts,  is  8afflcienfr-49' 

Sednction.— To  sednce  a  female.  Is  net  an  offense  wttfatai  section  SM^ 
of  the  Penal  Code.  This  section  refers  to  one  who  procures  the  grat* 
UKStion  of  the  passion  of  lewdness  in  another—49  CaL  11.  Indecentt 
Usertles  with  females  are  acts  classed  as  soUdtatkMis  «ii«Hnffniah^T 
Kdoctionfromrmie-nSSCaLez. 

Adnltery.— Proof  of  notoriety  is  as  material  as  proof  of  thefiMstoC 
Maiteqr-MCaLM. 

AA^lerj  a.t  common  la w^-^Adiiltery  Is  Che  lUlcEt  commerce  of  two* 
persoiiB  of  Lhe  opposICo  sex,  one  ot  whom  ^  leiait;>  la  [iin,rrled— ^AJJn 

1>UL  Zf4;  h%  [11.  S9 :  6.  a>  1  Green  €.  R.  <US$;  2!!  tawx  SH;  4;i  Me.  2»:  38-  j 
\^  SI;  K  Het  190;  S.  C.  2  Lead.  C.  C.  rj;  '21  i'lck.  &0S;  SQ  Ta.  St.  ds  & 
W.  If.  51$ j  I  Pin.  fWl34  ei;  M  lud.  ^?6a^  \  Oar.  (Del,)  3^;  4  MLim.  Siij. 
Tne  definfUon  varies  witl*  the  ic>cai  smtutcs— 7  Conn.  M. :  U  N.  H*  IXl^, 
S.C.  Term,  Eep.  t^;  wiitcU  foUew  tlio  cftmraon  law— 2  BaU,  Jiff;  5 
BaniJ.  527^  iiL  th«i  U  Vt.  551,  and  wlikh  foUow  tbe<?cclesla3d<Rl  Ui*, 
See  iX^ty^n  Crim,  t>^w.  ^  83  a.  Tbu  living  tegether  nmi^t  lie  open  nnd 
iwloriQiMH-4fiiJal.fi:;;  58  lU.  69;  S.  €.  1  Ur¥;e[x  U  lt,(;W;  fifiMov  147;  «^ 
JUJS.  »|;  ]  Mont.  31^;  S,  C,  1  Am.  Cr.  H.  lA?.  Oueaot  la  not  enJQcJ^nt?- 
4«  Cal.  &3;  J4  Ala^  S)@;  13  IN.  607 ;  03  Id.  <iO;  g.  €.  t  Green  C.  B,;  30  AJJk 
^\  yk  Ife.  147;  97  Ten.  ^^\  I  Pin.  { Wis.)  &41.    €ee  Deaty'fl  Grim.  Law, 

See " Act  to imnUh  Sednctfon,"  1873,  Appendix. p. 7I81  •>»&•  "lat. to 
punish  Adulteiy.''  1872,  Appendix,  p.  714. 

267.  Evexy  ^xson  who  takes  away  any  f emaDr  UDdbr 
tlie  age  of  eig^leen  years  from  her  fadier,  mothery-guasd- 
ian,  or  other  person  having  the  legal  charge  of  her  pezson, 
without  their  consent,  for  the  purpose  of  prostitstion^^is 
ponishahle  by  imprisonment  in  the  State  prison  not  ie&- 
oeeding  five  years,  and  a  fine  not  exceeding  one  tfteosandl 
doUan.  I 


AMscttonsv— The  child  most  he  taken  ftom  some  person-  haTingr 
Moi  charge  of  her~l  Bnss.  Cr.  9tb  ed.  940:  and  the  taUw  must  be- 
•tthont  such  person's  consent-1  Car.  A  M.  254: 1  East  P.  €1457;. andi 
^tof  consent  will  be  presumed— see  Booc  Cr.Ev.  264.  A  persoa 
vbotakesa  female  under  aso  from  the  custody  of  her  father.musi 
Hke  the  consequences,  if  she  proves  under  iwe— 2  Law  B.  C.  G.  154::  8^. 
g  1  Am.  CrTBTl:  10  Cox  C.  C.  403;  1  Gar.  A  £  4f«;  12  Cox  C.  G.  28^  id. 
w;  aad  that  he  oona  fidt  believed,  or  liad  reason  to  believe,  she  was 
^  age  is  no  defense— 2  Cr.  Cas.  lies.  154;  8.  C.  1  Am.  Cr.  B.  I.  It  is- 
wgn  if  she  iM  persuaded  to  leave  her  home,  and  the  control  of  the 
I5*«nt  contkraes  down  to  the  time  of  the  taking-6  Cox  C.  C.  143 ;  4  id. 
^Sll  id.  446;  and  though  she  quitted  the  hoiae  00  a  proposition 
JwD^u  from  herself,  with  a  statement  that  she  Intended  to  leave. 
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CHAFTEB  IL 

ABAin>ONMBNT  AND  VBGLECT  OF  CHILDBBir. 


fS70.  Omltttng  to  provide  Child  With  I 

S  271.  Desertlog  child. 

I  272.  Disposing  of  child  for  mendicant  hnslneas. 

270.  Eveiy  parent  of  any  child  who  willfully  omits, 
withont  lawful  excuse,  to  perform  any  duty  imposed  up- 
on him  by  law,  to  furnish  necessary  food,  clothing,  shel* 
ter,  or  medical  attendance  for  such  child,  is  guilty  of  a 
misdemeanor. 

Dntyof  parents.— A  father  ittpt^aaSiy  responsible  for  a  negletit  to 
atipplv  food  ODf]  ctothlD?  to  his  cbU<]— 23  N.  H.  4^:  1  Den,  C.  D.  SS&i  S 
Gor:^  P.bll;  I  Cox  G,  C.  4^^;  6  KL.TiJi;  10  Id.  54l^i  S  Can  A  K.  IJS; 
bu£lf  a  parents  rut  do  means  to  simnorE  Iita  chUi}^  bis  oml^sslan  to  elo 
so  is  not  Indldtablc-a  Q,  B.  &&9i  li>  Coi  C,  C  6taJ  13  W.  lUi  ^^  W.  339. 
The  eon^eif^arl Otis  error  of  judgnient  Tn  marterj  of  mi;iijcal  treatment 
i&  uot  punlaliaUle  at  commcin  l^w— l(i  Cox  C.  0-  530;  so  a  coiiscitmtlous 
convictloti  tliEit  God  wouUi  Im^l  a  fil£:k  fill  Id,  may  uq  a  deft^Qse  on  lioe- 
Itffence  of  part^Dtai  dutj^— 14)  Cus.  0. 4J.  5J0.  A  uicrtuer  is  not  crlmJoaUir 
liable  for  ucKlGct  to  provide  a  mLdwifo  forber  daugblEyron  cooilne* 
meat  with aoa^Lird (^hUd— [f  Coi  O.  C.  13J;  unless tlicrfj  bo  ii ]p.^I du- 
ty to  siiiFiply  0E&— 0  Coi  C-  C.  123"  3  AJeyn,  lS2i  nod  she  mnst  tiave 
t^en  ezuuslTfl  chaise— 3  Cox  C.  C.  12id;  7  Cor,  &  1^.  'n: ;  U  id.  Uli. 

See  GiTll  Code,  K 198-216,  acts  relating  to  abandoned  children,  1874, 
▲ppendlz,  p.  726;  1878,  for  protection  of  children,  Appendix,  p.  732; 
1878.  mendicant  onslness.  Appendix,  p.  73s. 

271.  Every  parent  of  any  child  under  the  age  oi  six 

years,  and  every  person  to  whom  any  such  child  has  been 

confided  for  nurture  or  education,  who  deserts  such  child 

in  any  place  whatever,  with  intent  wholly  to  abandon  it, 

is  punishable  by  imprisonment  in  the  State  prison  not  ex* 

ceeding  seven  years,  or  in  a  county  jail  not  exceeding  one 

year. 

At  oommon  law.—To  desert  a  helpless  child  ifrith  intent  to  kill  is 
murder-2  Camp.  640;  Car.  A  M.  164:  2  Car.  A  K.  864;  6  Cox  C.  C.  140; 
and  manslaughter,  if  death  ensues  simply  from  the  negligence— 4  Cox 
C.  C.455;  2  Car.  A  K.  864;  Dears.  453;1^Cox  C.  C. 389;  ibid.  647;  id. 
S69;  6  id.  140;  2  Camp.  640;  and  so  of  death  from  unjustifiable  expos- 
ure to  the  weather— 2  Car.  &  K.  784. 

272.  Any  person,  whether  as  parent,  relative,  guardr 
ian,  employer,  or  otherwise,  having  in  his  care,  custody^ 
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or  oontrol,  any  child  under  the  age  of  sixteen  yean,  who 
shall  se]l»  apprentice,  give  awaj,  let  ont,  or  otherwise  dis- 
pose of  any  such  child  to  any  person,  under  any  name,  tl* 
tie,  or  pretense,  for  the  vocation,  use,  occupation,  calling, 
service,  or  purpose  of  singing,  playing  on  musical  instru- 
ments, rope  walking,  dancing,  begging,  or  peddling,  in 
any  public  street  or  highway,  or  in  any  mendicant  or 
wandering  business  whatsoever,  and  any  person  who  shall 
take,  receive,  hire,  employ,  use,  or  have  in  custody,  any 
child  for  audi  purposes,  or  either  of  them,  is  guilty  of  a 
misdemeanor,    pn  effect  March  Sd,  1876.] 
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eHAPTEBIH. 
ABoaaosuk 

I  ft4»  AffnutrttBtCTlng  dragiEt^  etc.,  with  intont  to  pcotfoM  iiilBftiiHUig6» 
ItMw  8iibiBittiiietoaDattni4>fttopro(liioeiiri8GaRlafe. 

274.  Erery  person  wIk)  proTides,  sapplies,  or  admin- 
isters to  any  pregnant  woman,  or  procures  any  snch  wo- 
man to  take  any  medicine,  drug,  or  substance,  or  nses  or 
employs  any  instrument  or  other  means  wbatever,  with 
intent  thereby  to  procure  the  miscarriage  of  such  woman, 
unless  the  same  is  necessary  to  preserre  her  life,  is  pun- 
ishable by  imprisonment  in  the  State  prison  not  less  than 
two  nor  more  than  five  years. 

Abortion.— Tbe  offenso  may  be  committed  at  any  time  daring  the 
period  of  gestation— 2  Olilo  St.  U19;  49  Iowa,  260;  and  the  moment  the 
.  womb  is  instinct  with  embryo  lifo  gestation  lias  begun— 1»  Gray,  187s 
9 Mass.  887:  13  Pa.  St.  6ai ;  <> Pa.  L.  J.  2*):  see  2  Zab.  &.  Tbe  offense  ia 
committed  wlien  a  iMrsou  gives  mecllcine  to  a  wwnan  to  procure  an 
aboition,  wbetber  the  druff  was  likely  to  produco  tbe  abortion  or  not 
—22  Minn.  238;  seeaiud.tflT;  and  it  Is  not  necessary  that  be  bepre** 
ent  wben  the  medicine  is  taken— 1  Dears.  A  B.  127. 

Any  unlawful  use  of  any  instrmnent  for  tbe  purpose  of  procuring 
•naborUon,  Is  crimina(-3»  CaL  400;  13  AUen,  551;  108  Blass.  461;  the 
intent  to  cMnmit  an  abortion  must  exist,  when  tbe  means  are  used; 
76  HI.  217;  S.  O.  1  Am.  Cr.  R.  2»;  the  deatb  of  tbo  woman  Is  not  a 
necessary  ingredient,  that  of  the  child  being  sufficient  to  make  the 
offense  a  felony— fi6  N.  Y.  95:  it  only  increases  the  degree  of  the  crime 
and  the  punishment— id.  the  evidence  of  the  crime  is  usually  drawn 
from  the  circumstances— 76  HI.  217:  S.  C.  1  Am.  Cr.  B.  29;  40  Md. 
633;  121  Mass.  81;  123  id.  242;  126  id.  40:  12  Cox  C.  0.  463;  8.  O.  1 
Green  C.  B.  142;  a  person  cannot  be  convicted  on  tbe  unconn>borated 
testimony  of  tbe  woman  alone— 39  CaL  398. 

Miscarriage,— AtlmtbJstor^n;!^  to  a  pire^aot  ^rmm^i^  ^ny  dniRS,  or 
eTDployEui[  uj^y  luftniis  to  irroduce  a  lulsciirrioj^e,  uult^^aa  UiH*e^$^ity  to 
preserve  IlfD,  la  a  erlmlLini  ulToitse — 41  luii.  2l$i>J ;  -2  Camp.  7G.  Tu  rO[i$tl- 
iuta  an  ailmlDUterUig  it  Is  not  ncce^^Liry  tbat  tuapG  &hi>ald  ben  de- 
livery by  bnnd^  V-nr.  &  F.  3<i9:  but  Clieru  inu<it  beanncliial  fiWAllow- 
iDg  of  the  Ufui?— Kyai^  Jt  M.  iNi  conii'd^  ri  Minn*  '^3tt,  J^rofjf  i>f  the 
clandestlDe  koaumer  at  atltultiiEjtcciinR' would  tcpiJtO'provo'ttio  latent 
-nb6N.  T.  623;  liiefuct  that  th&  &uh^thu.cE  iroulil  not  proiiqe^^i  a  mls> 
canlaira  Is  no  defctuo  If  hb  (5m ploy ea  it  witb  :i  Lrtmitiiu  Lute^Dt-^^  Ind. 
tSQ\  23  Ulnuc  2ii;  nud  an  flttsmpt  la  indlctablo  t bough  tba  womaa 
vas  hot  prif^aiit  nt  tlii;  tLm^^-OS  Yt.  884;  2  Qii^  ^l*mi  U  Qiiky,  6ft. 
&«e  IH#ir*  Com.  Iaw,  J  &&  e. 


|t7fl 

275.  Every  woman  who  solicits  of  any  person  any 
medicine,  dmg,  or  substance  whatever,  and  takes  the 
same,  or  who  submits  to  any  operation,  or  to  the  use  of 
any  means  whatever,  with  intent  tjbereby  to  procure  a 
miscarriage,  unless  t&e  same  is  necessary  to  preserve  her 
life,  is  punishable  by  tiaprfgoiiwent  in  the  State  prison 
not  less  than  onanor  more  than  five  yeari«  ^  •  • 
See  Act  of  1880,  relstinff  to  nto  of  polsonons  taMtanee,  Amoidlz* 

m7«8.  ... 
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OHAFTEBIV. 


|8Si  DeftBttlonandminlduneittordindttctlliiff. 

278.  Etbz7  person  who  maUoiously,  f oroibly,  or  xi  <kitd- 
nlently  takes  or  entices  away  any  child  under  the  age  of 
twelve  years,  with  intent  to  detain  and  conceal  such 
child  from  its  parent,  guardian,  or  other  person  having 
the  lawful  charge  of  such  child,  is  punishable  by  impris- 
onment in  the  State  prison  not  exceeding  ten  years,  or  by 
imprisonment  in  a  county  jail  not  exceeding  one  year, 
and  a  fine  not  exceeding  five  hundred  dollars. 


127  BIOAJCT  AHD  JXOEVT,  §  28X 


OHAFTEB  V. 

BBUJCYy  INCEST,  AND  THE  OBDfS  AOASSBX  VATUBB. 

S  SSL  Bigamy  defined. 

I  282.  Exceptlcms. 

I  283.  Punlsliment  of  bigamy. 

5284.  Harrying  a  hoBband  or  wife  of  aoofiber. 

5285.  Incest. 

S  286.   Crime  against  nature. 

S  287.  Penetratl<m  snlllclent  to  complete  the  crime. 

281.  Bvery  person  having  a  husband  or  wife  living, 
who  marries  any  other  person,  exoept  in  the  cases  speci- 
fled  in  the  next  section,  is  guilty  of  bigamy. 

Bigamy.— Btgamy  Ig  an  olPeme  offulnst  sod ftty— !t3  TJ.B.J 45.  FartlM 
iDarryLnjf  under  tlia  Le^^L  u^e  of  tou^edt,  ^ml  coliabltLnj?  together 
af terati^n In ^IdgaJi  age,  <;ai knot  marry  ai^aln  \vh]l&  the  fii^iniaLTinge 
eiJats— iio  OiilOj  J .  Such  marri^e  Is  only  voldablo-^53  AJa.  HJS;  Id.  lti:i: 
uid  If  tbe  minor  refuses  to  cons'ent  on  arrLvIo^  at  legal  ace,  aod 
ceases  to  cohabit  afterwardt  sncli  minor  may  marry  again— 15  Mfcli. 
J 93.  A  marriatte  contracted  tbrougli  fpar  may,  uduct  some  clrcuiu* 
Qtaoces,  bo  void— II  Al3*24«  A  marrlagfl  In  fact  Id  a  forclg^a  ]urlsdle- 
tlm  l3iJriwn3  facie  evlUence  of  a  ViiliiJ  marrlaiiffj-^  N*  IT.  4rMJ;  Sh  C.  1 
AtQ.  €r.  Jt^  N-  llut  i^  iDiralld  wbero  contratCtmcJ,  It  is  invalid  bere~-3l 
Vp.  Caa,  Q-  B.  182.  Vetr  a  ttLarrlau;ei  which  tba  law  of  thejdacfi  may 
bold  luvuEd.  may,  nevertheless^  bb  deemed  valid  here— ifS  wi^.  37U;  'it 
Giatt^SOQ.  So  1^  nmy  ba  hel^j  valid  thoiu^h  not  solemnized  by  an  or^ 
lOalbed  minis tfif— 25  N*  Y.  390.  It  ^3  n  civil  contract,  and  docs  not  re- 
quire tbo  intervention  of  a  clergyman  or  a  maglstrato  to  maito  it 
legal— 2  CaU  fi&3:  sto  Civ,  Uode,  ^  .W;  anti  tm  particular  form  is  rs- 
qulred— 2  Cal.  SA3,  An  agreement  before  witnesses,  and  Hub9,ec]uent 
O«ltobltatiop.  Is  sufficient-:^  ^.  Y.  3S0, 

iecond  majrlagcs.— Tht^  gist  of  the  o£(6nso  la  th«  entcrlnff  Into  a 
T454d  marriage  "while  a  valid  one  eilsts— 1?5  K  T.  390;  34  Mich.  339:  S.  C. 
1  Ma.  Cr*  R-  72i  1  Car.  &  K..  lU;  It  Is  an  indi&nenBabloclemqnt— M  Ala. 
108;  59  Ul.  101 ;  and  must  have  been  contracted  la  the  Stats ivUcro  tbo  la- 
dictmeat  Ja  fouud-a  Faiker  Cr,  R,  lusj  1  Fict.  138;  8  JtJ.433i  U3  Mass. 
491;  44  Al^  24;  ^  id.  lui  ^  but  by  statute,  a  continuance  in  a  big:£Lmous 
naie  Ls  mado  indictable  wbcrovcr  a  second  luarrLatire  may  bave  been 
iaiemtiUed^lftVt-fi7UL''^Cti^b,&53;  3  Head,  544;  ]2££lun.476;  4  Tlienip. 
*  C.77;  2  Parfeqr  Cr.  E.  \n;  5  HuU,  297;  but  see  32  Art.  2^5;  id.  5iia; 
8§  Ala.  108.  The  oSenso  Is  rompleto  wben  tbo  second  mamaj,^e  Is 
comalete,  wit  boat  proof  of  cqbitbitiitlon— 55  Ala.  10&;  blPa.  St.42Ji;  2 
IredTs^tii;  altbough  Buch  marriage  is  Invalid  by  reason  of  soiuo  legal 
disability  ol  the  parties— 34  Mich.  339;  S.  C.  1  Am,  €r*  R.  73;  I  Car.  & 
K.  144;  but&ce  10  Cos  C»  C.  411 ;  id.  474;  as  aniarriagf^  between  a  neprro 
and  a  white  peraon-34  Micb.  33s);  8.  D.  I  Am.  Cr.  R.  72.  When  one 
ea«&  thio^igb  ibo  form  of  marrlaget  those  aiding^  and  assisting  aro  ac- 
ce»orl«9  al  ibfi  fact— 1  Car.  &  K,  144  ^  see  34  Ga.  2T5,    Ignorance  o£  law 
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or  the  advice  of  &  maglstanite  will  not  excuse  from  responsibility-is 
N.  J.  L.  125;  11  Blatchf.  200:  Id.  374;  27  Mich.  191;  2  Mel  190;  9  Allen, 
489:  97  Mass.  117;  98  Id.  6.  Ignorance  of  law  Is  no  defense  when  the 
statute  makes  the  act  indictable  Irrespective  of  guilty  knowledge— (i8 
Me.  30;  8.  C.  i  Am.  Cr.  B.  42;  and  anarty  cannot  avail  himself  oigood 
faith  on  the  act-Id.  98  U.  8. 145;  1  Utah,  226;  13  Bush,  318;  8.  C.  2  Am. 
Cfr.B.163.  . 

282.  The  last  section  does  not  extend— 

!•  To  sity  person  by  reason  of  any  former  nuuris^ey 
whose  husband  or  wife  by  such  marriage  has  been  absent 
for  five  snccesslve  years,  without  being  known  to  snch 
person  within  that  time  to  be  living;  nor, 

2.  To  any  person  by  reason  of  any  former  marriage 
which  has  been  pronounced  void,  annulled,  or  dissolved 
by  the  judgment  of  a  comiiet^tit  court. 

SubdA^  Absence.— Iftbopartyknowathe absentee bevond $ea$ to 
be  aiive,  the  exceptlQn  Ju  the  btatutc  will  uot  roUeve— 3B  Misa.  313;  luid 
sees  Alien*  Ofil  J  10  Id- 1%;  7  Cox  C.  C.  i;5.  Bciug  In  auot her  State  &f 
the  Union  Is  equlralont  to  being  berond  pea»^S  vVli^atiH  541 ;  U  Pcten, 
141;  10  Pick,  sns;  1  Rawlc,  37X  See  W  Ga- 407;  60  Md.  It^L  In  Kortb 
CaT0lhin>  bh  absence  c?f  Aeven  y^ai^,  wtthout  knowledgB  of  h|!$belng- 
aliTO*  Is  a  acfcnse^-2  ireiL  ^46.  In  Mufisacbusetta,  tha  ]e^j.Uty  of  the 
second  marriage  ^hUe  the  Bpou&a  is  living  doea  not  depend  on  the^  la* 
Doranceof  his  being  alh' DOT  on  tb  ebon  est  be  lief  at  his  dc^th— 7  MeL 
47:^.  In  PenimlvAula>  any  fal^o  ruinoFi^lronjnstantlal  as  to  plafe,  time, 
and  mode  of  death,  hi  apLieanuico  well  fonndcU,  of  tlio  dcAtb  of  Uio 
»tber,  abaent  for  two  yeara^  ig  a  df^fensc— "VVliart*  on  Oom.  4  L'. 

Subd.  2»  DiTorc  e.— If  a  cJ  ivort  a  be  su  ch  as  by  the  l£J7f(fri  f  n  tJtl  fts  oos 
to  momr  anln,  ha  camaot  be  con  vie  ted  of  bigamy— ill  Me^  ^'>8:  b  Bwrb. 
W\  'i  Clarl  ^  F.  567,  To  give  v[ilklity  to  a  divorce,  tho  complalnaat 
a.t  least  must  be  domic  Lied  In  the  BLate  ^\  iK^re  It  la  grunted— i^  A  Mleb, 
147',  eco  m  Moss,  94;  8^  C.  2  Am,  Cr.  R,  (3)2;  h)  Mass.  ttid;  li  Qrar,  im^ 
i  Allen,  134;  I  Joliiis.  in;  U  Id.  I2U  4.^  N-  T.  51t.-i;  SJ  Ga.  651  So,  If  » 
party  gQ  to  a  State  merely  to  obtahi  a  divorce,  it  la  void— 23  Ala.  12. 
la  Massacbusetts,  the  guilty  j>nrty  cannat  marry  ngnln- l3QMaJ^»'34; 
S.  Cjl  Am,  €r.  R.  Gl2  i  1  PlcK,  1%.  He  camiot  marry  a  seriond  wife  a 
I^lcl«nt  of  Cbe  State— 1  Pick:.  ri\i :  i  UL  iti;  IVi  Uass.i^S.  But  he  may^ 
marry  out  of  tbo  State ,  unless  ho  goe^  there  to  marry  and  evocle  the 
lawfl— 113  Mafia,  4dS^  e  Pick.  433 1  jseo  13  Ala,  571);  17  Pa,  tit. 'J40;  ITeiw. 
110 i  1  Bish-  Mat.  mid  Div,  g  ;3Qt»i  a  hL  tdl  jf  a  decri^o  bo  obtained  bfr 
fore  the  second  marrlMe,  tt  ta  a  good  defense ;  ethcrwl&e,  \t  obtained 
after  the  marrUfe— 2  Hdl,  irld.  An  boiiei^ti  hut  erroneoEi^  belief  that  a~ 
divorce  has  been  granted  Is  no  def  enseals  Bush.  3  LB:  S.  O,  i  Am.  Gr» 
B.  1U3;  6a  Me.  £0.  In  Indiana,  It  la  a  i^ood  def  euBe-43  Ind.  4^9^  but  8e« 
&j  ld<  2G3^  If  the  def  enso  la  divorce,  tlio  defendant  mu;9t  ptere  It— 7 
Allen  306. 

283.  Bigamy  is  punishable  by  fine  not  exceeding  two 
thousand  dollars,  and  by  imprisonment  in  the  State  prison 
not  exceeding  three  years. 

284.  Every  person  who  knowingly  and  willfully  mar- 
ries the  husband  or  wife  of  another,  in  any  case  in  which 
such  husband  or  wife  would  be  punishable  under  the  pro-  ■ 


TJsJoDs  of  tLis  Chapter,  Ib  paniahable  by  flne  not  less  than 

two  tiious^Dd  dollars,  ot  by  impf  isonment  iu  tbo  Stato 

prison  Dot  excoeding  tLrae  jear». 

285,    Fetso&s  b^ing  witblQ  tlie  cte^t^^^  of  cOQSangilln^ 

itj  within  wbicb  marriages  are  declared  by  law  to  be  in- 

cestiiaus  and  void,  who  id  term  firry  with  each  other,  or 

who  commit  fomication  or  adultery  with  each  otbar^  are 

punishable  by  impriaonjuent  ia  the  State  prison  not  ei- 

ceedingten  years, 

Ibcest— Incest  Is  a  fttatutory  offense— 11  CaJ.  109;  1  Iforrl*.  s^i  s 
Met  li)^;  U  Oblo  St.  323;  1 J  Un.  i^^  It  Is  a  John  offoaae^-iO  luO-  M4:  a 
t^.  I  Am.  Cr  R.  3r>J,  Aji*I;  tUe  ffj*  /arJ  arbUratPS  as  to  th*  rpJatlonaaln 
— Wliart,  Cocif-  oT  L.  ^  i3a.  lu  lofta,  InteniiaTrlBa^  within  fcha  prohLt^ 
Jteo  (le^'r&e^  i^  Uicest.  without  cjii-iiul  ltnowl^aD;e^34  lowa^  Ml.  la 
0\^t^,  tmiuit  *emim»  W33  oticc  e5<tentlAl--lr  ObLd  Bt.^I;  B.  Ch  1  Green 
OrlL^;  b^t  cBLWhcro  Itwos  held  not  necessary— 34  Town^  M7.  A 
MtOBOtldtaLlofi  IH  not  Indictable— SJ  111.  m  ;  S,  C,  a  Am.  Cr.  H.  S39j  fiA 
«.  St  3m;  a^J  Mas^.  4:*J*  In  CnlifornU*  tho  attemiH  must  bti  ui:iiil- 
Ksted  b>'rvct?9  which  wonltl  end  in  cniisummivtioii^bnt  fur  tho  hiter- 
Tetitlon  of  clrciiJiii^tAiiceii,  hide^KiiLdeiiib  or  Xhn  ivtll  of  tlio  part/ — 14 
Cal.  163.  But  f;cii<iltij^  for  a  m:a)if  l^tf^t^  Is^not  uu  iittempi  to  contract  aa 
laceatDoii:!  inarrinije—lJ  CaJ.  15 j. 

Ftohibited  degrecB.— Crhntiuil  Intereourso  with  a  daughter  b  hic«st 
^U  Ga.  &.t{  nnd  the  c^^eiiso  m:iy  Ije  committed  with  a  ruvtorul  aa  wcU 
»a  a  legltbDato  daiwllter-U  Ala.  283;  BO  Id.  liAI.  It  1^  not  Incest  for  m 
ta2tt  u>  cohitblt  with  hi^  etcp-t^au^hter— -47  itlaa.  ^7^;  the  rclatioa  of 
ftefHlan^liter  ^ntl  stcp-frtther  ceases  to  ox  1st  ou  Its  term! cintioa  hv 
diath  or  divorce— 22  Olilo  Bt.  &4U  S.  G.  1  Greeu  C.B.  idfiL*.  Erutber  n^id 
Bster  mean,  the  offsprlDc;  of  th^  saiao  parents ;  t  boy  (1  o  not  ncceasar]  J  y 
vavty  Ic^tlmi^y  ofhlrth-^;^  Iowa,  Ml.  See  Destf'a  Crlm.  Ij^w,  |  w  u^ 
^flClly.^ode,  5  £i>. 

£B6.    Every  person  Tvboia  guilty  of  the  icfamous  crime 

BgaihHt  nature,  committed  with  mankind  or  With  aoy  ani- 

loal,  is  puniiibablo  by  ImprisoumeDt  in  Ihe  State  pri^a 

iiot]es3  than  five  yeata. 

Orlop  again  Bt  nalnre,— sodomy  la  thg  carnal  knowled|;e  committed 
JffilJist tEiu  Older  of  nature  by  maii  with  maii^  or  by  man  with  woman 
HI  ail  unnatural  inaJiimer,  or  by  m^iu  ur  womau  with  a  bea^l— 5  Tflvlicr 
Cr.  ^  -iL>Q,  Consent  or  non^onaont  ts  Immaterial— U  C^.  ^  P.  (jQi;  3 
Coi  c.  c.  ^0;  the  party  consenting  helna  an  accomplice— IH  Has^p  41 1. 
w-'QEosc!.  Cv.  J^v.  !Jl;k  unless  commlttod  on  a  child  imder  fomte^ea- 1 
wuitKnn,  mii  x^iw  It.  2  V.  t).  Vi.  It  ia  sexnak  cohncctlon  per  anuin^ 
Bcsii.  4  (L  L\  C.  331  ■  aea  i  Va.  t^as.  307,  with  raonUad  orheast,  b-ct  not 
Vfiiu  r^jw  1—2  W  har  t.  O.  L.  S  th  ed.  &  STft.  Attempt*  and  asaaul  ts  t  o  corn- 
pit  tl^e  oHomie  are  lndi£tal)lo-3  Q.  B.  hW{  1  Moody  0. 0.  U4  j  Law  R. 
JC.CM3-  gCar.&P.4lT. 

287.  Any  sexual  penetration,  howeYer  slifflit,  la  suf-^ 
flcient  to  complete  the  crime  againat  nature, 

Ponotratioti  La  cssentialto  t&c  offense- Rubs,  & R.  C.  C.  331 ;  see  8  Car. 
«  r.  u>4  ■  aad  without  emi^on  It  la  aufflcjeat-l  V^  Qua,  UQT;  I  Uaz^ 
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CHAPTER  VL 

VIOLATINa  SEPULTURE  Aim  THE  BEMADTS   OF  TBB  DXAP. 

S  290.  Unlawful  matilation  or  remoyal  of  dead  Iwdies. 

S  291.  Unlawful  removal  of  dead  body  from  grave  tor  diasfictlon*  et& 

%  292.  Who  are  charged  with  the  duty  of  burlaL 

S  293.  Punishment  for  omitting  to  bury. 

S  291.  Who  are  entitled  to  custody  of  a  body, 

S  29S.  Arresting  or  attaching  a  dead  body. 

S  296.  Defacing  tombs  and  monuments. 

i  297.  Unlawful  Interments. 

290.  Every  person  who  mutilates,  disinters,  or  re- 
moves from  the  place  of  sepulture  the  dead  body  of  a 
human  being  without  authority  of  law,  is  guilty  of  fel- 
ony. But  the  provisions  of  this  section  do  not  apply  to 
any  person  who  removes  the  dead  body  of  a  relative  or 
friend  for  reinterment. 

Violation  of  sepnltoro.— It  Is  a  crime  at  common  law  to  wantonly  or 


provided  they  are  near  enough  to  render  assistauce— 6  Blackf.  110. 
The  wife  loses  all  control  over  the  body  of  her  husband  after  Its  bor- 
lal-42Pa.St.293. 

291.  Every  person  who  removes  any  part  of  the  dead 
body  of  a  human  being  from  any  grave  or  other  place 
where  the  same  has  been  buried,  or  from  any  place  where 
the  same  is  deposited  while  awaiting  burial,  with  intent 
to  sell  the  same,  or  to  dissect  it,  without  authority  of  law, 
or  from  malice  or  wantonness,  is  punishable  by  imprison- 
ment in  the  State  prison  not  exceeding  five  years. 

Body-saatohing.— It  is  a  crime  to  dig  up  and  remove  a  dead  body 
for  gam  or  for  d!s8ection--4  Blackf.  328:  19  Pick.  304:  10  id.  37;  Dowl. 
A  B.  13:  1  Leach.  497;  8  Gox  C.  0. 18;  or  to  seU  a  dead  body  for  dlsaeo- 
tton-8GoxG.0.18. 

292.  The  duty  of  burying  the  body  of  a  deceased  per* 
son  devolves  upon  the  persons  hereinafter  specified: 
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1.  If  the  deceased  was  a  married  woman,  the  duty  of 
bniial  devolves  upon  her  husband. 

2.  If  the  deceased  was  not  a  married  woman,  bnt  left 
any  kindred,  the  duty  of  burial  deTolves  upon  the  person 
or  persons  in  the  same  degree  nearest  of  kin  to  the  de- 
ceased, being  of  adult  age,  and  within  this  State,  and  pos- 
sessed of  sufficient  means  to  defray  the  necessary  expenses. 

3.  If  the  deceased  left  no  husband  nor  kindred  answer- 
ing the  foregoing  description,  the  duty  of  burial  derolves 
upon  the  coroner  conducting  an  inquest  upon  the  body 
of  the  deceased,  if  any  such  inquest  is  held;  if  there  is 
none,  then  upon  the  persons  charged  with  the  support  of 
the  poor  in  the  locality  in  which  the  death  occurs. 

4.  In  case  the  person  upon  whom  the  duty  of  burial 
is  cast  by  the  foregoing  provisions  omits  to  make  such 
burial  within  a  reasonable  time,  the  duty  devolves  upon 
the  person  next  speciiied;  and  if  all  omit  to  act,  it  de- 
volves upon  the  tenant;  or  if  there  is  no  tenant,  upon 
the  owner  of  the  premises,  or  master,  or  if  there  is  no  mas- 
ter upon  the  owner,  of  the  vessel  in  which  the  death  oc- 
curs or  the  body  is  found. 

Dniy  of  bnriaL— At  common  law,  it  Is  a  misdemeanor  for  one,  Trhom 
doty  It  Is  to  have  a  dead  body  buried,  to  refuse  or  neglect  to  bury  it 
—1  Jfo.  226.  if  be  have  sufflcient  means  to  do  so— 6  Cox  C.  C.  37»;  2 
Benlson,  825;  or  to  prevent  the  burial— Willea,  637;  or  to  willfully  oU 
struct  and  interrupt  the  burial  service— 4  Bam.  Ss  C.  902:  2  Strange, 
M:  or  to  bury  a  body  of  one  who  died  a  violent  death  l>eiore  or  with* 
pot  a  coroner's  iiiuuest— 1  Salk.  377:  7  Mod.  10;  or  to  thjrow  a  dead 
tedy  Into  a  river  without  the  rites  of  a  christian  burlal^l  Me.  226.  A 
statute,  whlcti  empowers  boards  of  bealth  to  regulate  burial-grounds 
ttd  interments,  Includies  the  removal  of  dead  Dodies— 13  Allen,  546. 
Hie  statute  applies  ceniv  to  burial-places  dedicated  In  the  mode  polnt> 
ed  oat  by  statute— 9  Ind.  172. 

293.  Every  person  upon  whom  the  duty  of  making 
hoiial  of  the  remains  of  a  deceased  person  is  imposed  by 
law,  who  omits  to  perform  that  duty  within  a  reasonable 
Cime,  is  guilty  of  a  misdemeanor;  and,  in  addition  to  the 
ponishment  prescribed  therefor,  is  liable  to  pay  to  the 
person  performing^  the  duty  in  his  stead,  treble  the  ex- 
penses incurred  by  the  latter  in  making  the  burial,  to  be 
nooveied  in  a  civil  action. 
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294.  The  peraon  charged  by  law  with  the  duty  o£  buiy* 
ing  the  body  of  a  deceased  penon  ie  entitled  to  the  cob* 
tody  of  such  body  for  the  porpoBe  of  biuying  it;  except 
that  in  the  case  in  which  an  inquest  is  required  by  law  to 
be  held  upon  a  dead  body  by  a  coroner,  such  coroner  is 
entitled  to  its  custody  until  such  inquest  has  been  com- 
pleted. 

295.  Every  person  who  arrests  or  attaches  any  dead 
body  6f  a  human  being,  upon  any  debt  or  demand  what- 
ever, or  detains  or  claims  to  detain  it  for  any  debt  or  de- 
mand, or  upon  any  pretended  lien  or  charge,  is  guilty  of 
a  misdemeanor. 

296.  Every  person  who  willfully  and  maliciously  de- 
faces, breaks,  destroys,  or  removes  any  tomb,  monument, 
or  gravestone,  erected  to  any  deceased  person,  or  any 
memento  or  memorial,  or  any  ornamental  plant,  tree,  or 
shrub,  appertaining  to  the  place  of  burial  of  a  human  be- 
ing, or  who  shall  mark,  deface,  injure,  destroy,  or  remove 
any  fence,  post,  rail,  or  wall  of  any  cemetery  or  grave- 
yard, is  guilty  of  a  misdemeanor. 

Violation  of  sepnloher.— It  Is  an  offense  at  common  law  to  deface 
tombs,  monuments,  graves.  buriaHots,  etc.~a  Coke  Inst.  202;  3  Bish. 
0.  L.  Stli  ed.  $  1188.  If  a  place  bas  once  acquired  the  character  of  a 
cemetery,  it  does  not  cease  to  baye  it  by  mere  disuse— 7  Allen,  299. 
See  FoL  Code,  SS  9074-M82. 

297.  Every  person  who  shall  bury  or  inter,  or  cause  to 
be  buried  or  interred,  the  dead  body  of  any  human  being, 
or  any  human  remains,  in  any  place  within  the  corporate 
limits  of  any  city  or  town  in  this  State,  or  within  the  cor- 
porate limits  of  the  city  and  county  of  San  Francisco,  ex- 
cept in  a  oemetery,  or  place  of  burial,  now  existing  under 
the  laws  of  this  State,  and  in  which  interments  have  been 
made,  or  that  is  now  or  may  hereafter  be  established  or 
organised  by  the  board  of  supervisors  of  the  county,  or 
city  and  county,  in  which  such  city  or  town,  or  city  and 
county,  is  situate,  shall  be  guilty  of  a  misdemeanor.  [In 
effect  Maroh  90th,  ia74.  ] 
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CHAFTEB  Vn. 

OF  OBIHBS  AGAINST  BEXJGION  AND  CONSOISNOE,  AND  OTHEB 
OFFENSES  AGAINST  GOOD  MORALS. 

SS99.  Sunday  amnsementB,  wbere  liquors  are  sold.   Bepealed. 

laoo.  Keeping  open  places  of  business  on  Sunday.  Bepealed. 

S  301.  Limitation  on  operation  of  preceding  section.  Repealed. 

S3Q2.  Disturbing  religious  meetings. 

S  SOS.  Sale  of  liquors  at  theaters,  and  employing  women  to  aeD  IW 

quors  thereat. 

S  S04.  Selling  liquors  at  camp-meeting. 

S  30l».  Limitation  of  preceding  section. 

S  S06.  Females  exhibited  in  public  places. 

S  307.  Keeping  or  resorting  to  place  where  opium  Is  osed. 

S  309.  Admission  of  minor  to  place  of  prostitution. 

299.  BelatlDg  to  Sunday  exhibitions  and  amusements, 
was  repealed  by  act  approved  and  in  effect  February  8th, 
1883. 

300.  Relating  to  transaction  of  business  on  Sunday, 
was  repealed  by  act  approved  and  in  effect  February  Stb, 
1883. 

301.  Excepting  certain  business  from  the  provisions 
of  foregoing  sections,  was  repealed  by  act  approved  and 
in  effect  February  8th,  1883. 

302.  Every  person  who  willfully  disturbs  or  disquiets 
any  assemblage  of  people  met  for  religious  worship,  by 
noise,  profane  discourse,  rude  or  indecent  behavior,  or  by 
any  unnecessary  noise,  either  within  the  place  where  such 
meeting  is  held,  or  so  near  it  as  to  disturb  the  order  and 
solemnity  of  the  meeting,  is  guilty  of  a  misdemeanor. 

DistnrbingroUgions  worship  is  an  indictable  offense— 2  TTheeL  G. 
G.  135;  A  Har.  (Del.)  490;  8  Sneed.  SIS;  A  Tex.  Ct.  App.  470:  although 
the  meeting  was  only  to  transact  business— 6  Sneed,  ol8;  78  N.  G.  448; 
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8.  C.  2  Am.  Cr.  S.  133.  So  »  sonday-achool  Is  »  religtoas  meeting— 6 
Baxt.  (Tenn.)  234:  or  a  singing-flchool  for  InstniotlOD  in  Mored  music 
—26  Cal.  WJ  i  2»  Id  2;».  Tliere  must  be  aa  actual  disturbance,  by  noise, 
er  rude  and  indecent  conduct  at  or  near  the  place  of  wor8liii>--37  Ala. 
154 ;  46  id.  17ft.  So  disturbing  a  congregation,  thongb  not  in  a  ehurcli, 
chapel,  or  meeting-house,  constitutes  the  offense— 4i>e v.  A  B.  358;  as  a 
disturbance  made  on  a  camp-ground-^  Gratt.  624;  eo»<ra,  82  Ma  648; 
and  see  20  Alb.  L.  J.  124 ;  but  not  when  the  exercises  are  over— 3  Ired. 
111.  It  is  sufficient  if  the  disturbance  occur  a  reasonable  time  befoi'e 
the  dispersing  of  the  congregatiou->38  Ala.  224;  63  id.  898:  3  Sneed* 
313;  6  id.  618.  It  depends  on  usage  and  practice-63  Ala.  S^s;  1  Gray, 
476;  63  Me.  126:  1  Craw.  &  D.167;  and  is  a  Question  of  fact  for  the  Jury 
-14  Ind.  429;  19  id.  181 :  28  Conn.  232.   See  Desty's  Crim.  Law,  S  93  b. 

303.  Every  person  who  sells  or  famishes  any  malt, 
Tinous,  or  spirituous  liquors  to  any  person  in  the  audito- 
rium or  lobbies  of  any  theater,  melodeon,  museum,  circus, 
or  caravan,  or  place  where  any  farce,  comedy,  tragedy, 
ballet,  opera,  or  play  is  being  performed,  or  any  exhibi- 
tion of  dancing,  juggling,  wax- work  figures  and  the  like 
is  being  given  for  public  amusement,  and  every  person 
who  employs  or  procures,  or  causes  to  be  employed  or 
procured,  any  female  to  sell  or  furnish  any  malt,  vinous, 
or  spirituous  liquors  at  such  place,  is  guilty  of  a  misde- 
meanor. 

OoQstitntional  law.— Legislative  enactments  or  mnnlcipal  ordi- 
nances "  to  prohibit  noisy  amusements  and  toprevent  immorality," 
are  not  repugnant  to  the  Constitution  of  the  united  States  or  of  the 
State  of  CalUomia-38CaL  702.   See43CaL480. 

Sale  of  liquors  to  minors.  Act  of  1872,  Appendix,  p.  716;  on  election 
days.  Act  of  1874,  Appendix,  p.  717;  at  State  Capitol,  Act  of  1880,  Ap- 
pendix, p.  746.  intoxication  of  officers.  Act  of  1880,  Appendix,  p.  746. 

304^  Every  person  who  erects  or  keeps  a  booth,  tent, 
stall,  or  other  contrivance  for  the  purpose  of  selling  or 
otherwise  disposing  of  any  wine,  or  spirituous  or  intoxi- 
cating liquors,  or  any  drink  of  which  wines,  spirituous 
or  intoxicating  liquors  form  a  part,  or  for  selling  or  other- 
wise disposing  of  any  article  of  merchandise,  or  who  ped- 
dles or  hawks  about  any  such  drink  or  article,  within  one 
mile  of  any  camp  or  field  meeting  for  religious  worship, 
daring  the  time  of  holding  such  meeting,  is  punishable  by 
£ne  of  not  less  than  five  nor  more  than  five  hundred  dol- 
laiB. 

306.  The  provisions  of  the  preceding  section  do  not 
apply  to  any  person  carrying  on  a  regular  business  in 
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the  sale  of  liquon  or  other  artioles,  which  biudnen  was 
established  prior  to  the  appointment  of  the  meeting  xe- 
fened  to  in  gnch  section. 

306.  Every  person  who  canses,  procnies,  or  employs 
any  female  for  hire,  drink,  or  gain,  to  play  npon  any  ma- 
^lioal  instrument,  or  to  dance,  promenade,  or  otherwise  ex* 
hibit  herself,  in  any  drinking  saloon,  dance-cellar,  ball- 
room, public  garden,  public  highway,  common,  park,  or 
street,  or  in  any  ship,  steamboat,  or  railroad  car,  or  in  any 
place  whatsoever,  if  in  such  place  there  is  connected 
therewith  the  sale  or  use,  as  a  beverage,  of  any  intoxicat- 
ing, spirituous,  vinous,  or  malt  liquors;  or  who  shall  al- 
low the  same  in  any  premises  under  his  control,  where 
intoxicating,  spirituous,  vinous,  or  malt  liquors  are  sold  or 
used,  when  two  or  more  persons  are  present,  is  punishable 
by  a  fine  not  less  than  fifty  nor  more  than  five  hundred  dol- 
lars, or  by  imprisonment  in  the  county  jail  not  exceeding 
three  months,  or  by  both;  and  every  female  so  playing 
npon  any  musical  instrument,  or  dancing,  promenading, 
or  exhibiting  herself,  as  herein  aforesaid,  is  punishable  by 
a  fine  not  exceeding  one  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  exceeding  one  month,  or  by 
both.    [Approved  March  dOth,  1874.  ] 

§  307.  Every  person  who  opens  or  maintains,  to  be  re- 
sorted to  by  other  persons,  any  place  where  opium,  or 
any  of  its  preparations,  is  sold  or  given  away,  to  bo 
smoked  at  such  place,  and  any  person  who  at  such  place 
sells  or  gives  away  any  opium,  or  its  said  preparations,  to 
be  there  smoked  or  otherwise  used,  and  every  person  who 
visits  or  resorts  to  any  such  place  for  the  purpose  of  smok- 
ing opium,  or  its  said  preparations,  is  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by 
a  fine  not  exceeding  five  hundred  dollars,  or  imprisonment 
in  the  county  jail  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment.    [In  effect  March  4th,  1881.  ] 

309.   Any  proprietor,  keeper,  manager,  conductor,  or 
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person  haTing  the  control  of  any  hoose  of  prostitution,  oi 
any  house  or  room  resorted  to  for  the  purpose  of  prostitu- 
tion, who  shall  admit  or  keep  any  minor  of  either  sex 
therein,  or  any  parent  or  guardian  of  any  such  minor 
who  shall  admit  or  keep  such  minori  or  sanction,  or  con- 
nive at  the  admission  or  keeping  thereof,  into,  or  in  any 
such  house  or  room,  shall  be  guilty  of  a  misdemeanor. 
[In  effect  April  12th,  1880.] 
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GHAFTEB  Vm. 

JSDWGKST    SXP08USK,   OBSOBNB  BXHiBITlONS,  BOOKS  ASD 
nrnVTS,  AND  BAWDY  AND  OTHXB  DZ80BDBBI.T  HOUSSS. 

S  311.  Indecent  expoenres,  ezlilbitions,  and  pictam. 

S  312.  Selznre  of  indecent  articles  authorized. 

S  313.  Their  character  to  be  sammarlly  detennlned. 

S  314.  Their  destmction. 

S  31&  Keeping  or  residing  In  a  house  of  lIM^une. 

S  318.  Keeping  disorderly  houses. 

S  317.  Advertising  to  produce  miscarriage. 

S  818.  Enticing  to  place  of  gambling  or  prostitution. 

311.   Every  person  who  willfully  and  lewdly,  either: 

1.  Exposes  his  person  or  the  private  parts  thereof,  in 
any  public  place,  or  in  any  place  where  there  are  present 
other  persons  to  be  offended  or  annoyed  thereby;  or, 

2.  Procures,  counsels,  or  assists  any  person  so  to  ex- 
pose himself,  or  to  take  part  in  any  model  artist  exhibi- 
tion, or  to  make  any  other  exhibition  of  himself  to  public 
view,  or  to  the  view  of  any  number  of  persons,  such  as  is 
offensive  to  decency,  or  is  adapted  to  excite  to  vicious  or 
lewd  thoughts  or  acts;  or, 

3.  Writes,  composes,  stereotypes,  prints,  publishes, 
sells,  distributes,  keeps  for  sale,  or  exhibits  any  obscene 
or  indecent  writing,  paper,  or  book;  or  designs,  copies, 
draws,  engraves,  paints,  or  otherwise  prepares  any  ob- 
scene or  indecent  picture  or  print;  or  molds,  cuts,  casts» 
or  otherwise  makes  any  obscene  or  indecent  ligure;  or, 

4.  Writes,  composes,  or  publishes  any  notice  or  adver> 
tisement  of  any  such  writing,  paper,  book,  picture,  print, 
or  figure;  or, 

5.  Sings  any  lewd  or  obscene  song,  ballad,  or  other 
words,  in  any  public  place,  or  in  any  place  where  there 
are  persons  present  to  be  annoyed  thereby,  is  guilty  of  a 
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XDiBdemeanor.  [Approved  March  30th,  in  effect,  July  Ist, 
1874.] 

Indecent  ezporare.— Any  pabllo  exhibition,  wblch  ontrasee  de> 
cencT.  sbocks  bumaal^,  or  Is  contrary  to  good  moral»-«  Day,  lOS;  ii 
Mo.  MO;  fiO  Id.  321:  18  Vt.  574.  It  Is  enoQgh  if  it  be  exposed  to  public 
view  in  a  public  piace~l  Dot.  A  B.  206;  or  that  it  Is  sacb  as  to  render 
it  probable  that  it  could  be  seen  by  the  public— Leigh  A  G.  103;  and  it 
does  not  dei>end  on  the  number  of  persons  to  whom  the  expostire  is 
mad»-18Vt.574. 

i'itur.'L}.    EzpQitire  of  person.— The  Indecent  exposure  of  otie^s 

Eeir^on^  or  the  person  of  fliiotlier^  ta  a  crlmLiial  oJf eii9«— r!i  Barb.  ^03 ;  1 
rev.  A  B.  2^;  3  liuinph.  ili^J;  ^2  Mo.  fitit);  4  Him.  IhJti^  1  Deu.  C.  C.  ^^tS; 
1:;!  Cox  €.  C.  1 ;  13  Id,  lU.  It  la  Buch  an  Uitcutlonali  cxnosure  of  tlie 
uak&d  body  in  a  pu^jUc  place  aa  l9  calctilatcc)  tk>  shock  tlio  feeliii^^t  of 
cluisti^  or  to  corrupt  tlio  morals^-a  Day,  l\)3;  32  Mo,  im\  10  St.  TiU 
App.lU;  1  SkL  ItiSj  1  KebH62i>i  oTBuch  ft9  teiula  to  acaiKlaUianOr  to  (?X- 
cite  laaclvloii*  desires— 56  I  nil  33^-  The  expofmro  must  not  be  jiccJ- 
dental— A  U^rh.  30(3;  and  Uie  essence  of  tbo  ofifepnc]  U  th^t  It  Lie  in  a 
puh;j[:pl^e-43Tejc.S46;  iil.a3.i^;  ;iCnxC.C.i^4^;  SCar.^  K.  a^;  LeL^li 
&C.31B;  LawR.  1  C.U.'ia:^;  ami  biBl^lit:  of  othera^-tja  N.C.Z5U;  SiJAfk. 
/MS;  a  Gi^p  7ir  ^^  Mo.  Eld;  32  Id.  5«i0.  A  urinal  In  tbo  njarket-plnri^  H  a 
public  place— a  Conn.  fUi;  or  a  public  path,  or  lilgLway— ;$2  mOr5>Ji:  II 
UoxG.u^eiyS;  SCamp*8Lf^  ora&ea-bcaclivLsJblC'fi'oui  ItihabUod  liouaca 
—2  Camp.  39. 

Subd.  S.  Obscene  pablioationa.— Anf  ImHiorlest  or  Immor^  piil>ll* 
ration,  tencliuif  to  eoiTupt  iho  ml  rid  mid  to  destroy  the  luvo  of  di'- 
cencjj  morality,  aJ^d  rooU  onlur,  la  punishable  :ui  :i  Tiili^detn^nDHjir— IT 
Hass^  336:  2  8erg.j%:  H.  91;  I  Kwau,42:  fiee  3  Ark.  4S4;  29  Mo.  315;  iLf  i'a. 
gt.  41^;  Aucb  a.?  obscene  book^— LI  BJatchf.  ^4t>:  :^  Scrr-  ^  B-  ^H;  IT 
H««B.  m:  2  Str^iae,  788;  13  Cox  C  C,  lUi:  4  Fo^t.  £  F.  ^3;  or  prints^ 

2  Serjf.  &  R.  !il ;  i  LI.  A  li.  4J5i  4  Foat.  &  F-  73;  or  pain pblcts- Law  B. 

3  Q.  B.  360:  Jill- tiiTeiS-^SI>  111.441:  3  Day,  lLf3j  1  Swan,  4.^;  :21Vt,  ttlLJ;  or 
writings— I  litk.  5!W :  8  Phila*  45 J ;  4  Fast  A  F.  ;j.  it  hiis  iteen  decided 
tliat  tbe  ^v;hll^irlJ■■ill^  ^-tf  fth4;i^»'iiii^  in-lHr^  iii-f-d  not  bo  In  pui>llc— 3  S^trK-  * 

R,  E4i.     T!'"-    "•■■!■  I' '■■;•'■  ■ '■, ^.  tiirouL;]!  tlii)  iL]:iJI,  la  prohil}- 

Ited  by  Cci:,^. . -...  .., ..  llnw  SJtut.  U.  a.  S  ;!>173, 

ififiidcl.  8.  Obscene  songs.- Two  persons  may  be  jointly  indicted  for 
singing  an  obscene  song  in  public— 2  Burr.  980. 

312.  Every  person  who  is  authorized  or  enjoined  to 
arrest  any  person  for  a  violation  of  subdivision  tliree  of  the 
last  section,  is  equally  authorized  and  enjoined  to  seize 
any  obscene  or  indecent  writing,  paper,  book,  picture,, 
print,  or  figure  found  in  possession  or  under  the  control 
of  the  person  so  arrested,  and  to  deliver  the  same  to  the 
magistrate  before  whom  the  person  so  arrested  is  required 
to  be  taken. 

313.  The  magistrate  to  whom  any  obscene  or  indecent 
writing,  paper,  book,  picture,  print,  or  figure  is  delivered, 
pursuant  to  the  foregoing  section,  must,  upon  the  exam* 
ination  of  the  accused,  or,  if  the  examination  is  delayed 
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or  prevented,  without  awaiting  sucli  e^caminatlon,  de- 
termine the  character  of  such  writing,  paper,  book,  |do- 
ture,  print,  or  figure,  and  if  he  finds  it  to  be  obscene  or 
indecent,  he  must  deliver  one  copy  to  the  district  at* 
tomey  of  the  county  in  which  the  accused  is  iiable  to  in* 
dictment  or  trial,  and  must  at  once  destroy  all  the  other 
copies. 

314.  Upon  the  conviction  of  the  accused,  such  district 
attorney  must  cause  any  writings  paper,  book,  picture, 
print,  or  figure,  in  respect  whereof  the  accused  stands 
convicted,  and  which  remains  in  the  possession  or  under 
the  control  of  such  district  attorney,  to  be  destroyed. 

315.  Every  person  who  keeps  a  house  of  ill-fame  in 
this  State,  resorted  to  for  the  purposes  of  prostitution  or 
lewdness,  or  who  willfully  resides  in  such  house,  is  guilty 
of  a  misdemeanor. 

HoasQ  qf  iU-famQ.— A  hoiua  of  fU-famc  1?  a  honsa  nt  pro^tlmtfan^ 
Likw  K.  I  L",  C.  ni ',  kept  for  Ctie  resort  nnd  the  unl:iwful  cooimerca  of 
lowd  EHJUule  of  Ualli  iieiC3^33  Conn.  fJlf;  h  Ir«a,  m'ii  17  VlcK.  m.  It 
mwl  his  tUu  fCAOft  of  ctbor  women  tlmn  iU  keeper,  vrhed  iLy  k&eper 
bavipt>uiaii-ll>Alleii,l77:  17€ona.4P7;3Hii.ft7i:i4tlN.H.(il.  Ttmgrl^l 
of  tbft  offcnso  l9,  t Jiat  It  13  kept  for  le wa  purposes,  mid  resottetl  to  lor 
lewdns-'w— UJ  Me,  fdi:  8*  O*  I  Am,  Cr.  K,  35J  j  and  If  lowdnesa  Is  carried 
OQ  prLYAtely^^  It  la  eumcient— 57  (jA.  3^(}.  There  ueed  \ni  no  ouinard  in' 
doceney— 4i  Tei.  i'M;  B.  C.  l  Am.  Cr.  IL  ^jti;  nor  dUorder— Law  £U  1 
C.  C  2L    bL^e  Deaty's  Crlm.  Liiw,  ^  l^H  a. 

LiabUity  of  partlei.—TLo  pcn^^lEy  ia  df$lHTid()  tot  ttrpm,  who  mar 
be  proa^cutetl  by  Indictment- 13  Ala.  177;  fi:i  id.  377;  111  Masa,  *-T:  124 
id.  26:  IdtAy,  ^h;  1  Met-  Ifii;  17  Pick,  m;  11  Mo.  27;  4  Dcnfo,  m;  4 
CruiCb  CO.  tUi  17  Cami,  44i7:  tj  iJ.Mdn.  21;  (I  }lmi,b24i  10  Id.  137;  5 
UnBd.  609;  10  Moa.  C3;  Law  B.  1  C.  C,  21.  Eveiy  tjiie  In  ^uf  -w&y  con* 
oenied  Intbs  keeping  l.i  ILkble  {?Uher  lu  prhu'lpril  or  aiding  anti  Assist* 
iBff— 11  BiubifilD;  I  Allen,  7-  A  husband  and  wife  inay  b^  Jointly  or 
MTerallT  €«nVJctB4l— ai  Mass.  22,=>;  1  Met.  loli  IH  Ma^s.  'J8I ;  11  Mo.  :;7; 
11  Bu&b»  410*  In  certain  8tatei  the  oiiruf f  of  the  bouse  rented  for  tbls 
pnrpoao  is  llAbke— k&o  XJesCy'i  Crini,  l^^,  i  l<^  b. 

31GL  Every  person  who  keeps  any  disorderly  hoQse, 
or  any  house  for  the  purpose  of  assignation  or  prostitu- 
tion, or  any  house  of  public  resort,  by  which  the  peace, 
comfort,  or  decency  of  the  immediate  neighborhood  is 
habitually  disturbed,  or  who  keeps  any  inn  in  a  disor- 
derly manner;  and  every  person  who  lets  any  apartment 
or  tenement,  knowing  that  it  is  to  be  used  for  the  pur- 
pose of  assignation  or  prostitution,  is  guilty  of  a  misde- 
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meanor.    [Approved  March  30th,  in  effect  July  Ist, 

1874.] 

DisorderlT  hoiua^'-A  dlBordcrly  boiufl  b  cms  Itept  In  mob  m  wmr  a9 
to  di^turl),  aimojTp  or  BcanUalizo  tbe  public  ecacrallj^p  ortbe  nclgtibon 
saa  iiasaer^by— ^  Ind.  494;  40  Mcf,  A%  L20Ma.S3.  '^Hi  I41Io.  lU;  21  X. 
H.34J;  a  Sere.  &B.2D3;  *?IinJ.337i  5Kar.{Dy|.)  ftO^;  qr  for  tho  pur- 
pose of  publlu  resort  far  thlev^si^  drunkards ,  or  otber  iLLle  &inX  vicious 
people— ia  N.J.  Ii.lO-i^  S^JkL*i^-,i  Tex-Ct,  App.  S-i;  Ui.lSS:  Id.  Tl-2:  und 
tbe  offenae  of  keeping  ueed  not  be  lueHcau^a^-^a  S.  J.  L.lifl;  lA  V  t.  70; 
m  Mass.  225:  2d  Iowa,  235.  It  Is  Biifflcient  If  tbe  disorder  h&  f  rpQueiit, 
and  It  Is  not  lieces&nry  tliat  all  persons  rcsiclhig^  near  or  pasi^Eng  iCt  ara 
annoy ed'-'2  AUen,  2^.  The  miXs  miist  bo  such  ns  t^nd  to  amaoy  eood 
cltl£eii9,  anU  d«  in  fact  snnoy  uucb  as  nro  pressfiit— IWL  Mohs-  fw;  6 
Costa,  &0;  by  uuumuuJ  utiJ^cs— 3^  (1^.  2!^;  4  Varkcr  Ur.  K^  '^JS.  1'no 
keeper  Isi  Li[i.ble  IC  tbe  boiii»a  be  kept  Ln  a  dt'^urdRTly  mariner— 6^'l  Ind.  S; 
ana  tbat  tbe  discord  ^vas  exiclusively  wlthhi,  and  wa»  nut  heard  out' 
£ldei  id  ImmaterlaJ,  If  It  disturbs  tboae  wbo  bave'  a  right  in  a^ceES— 2 
Dcv,  &  B.  4:J4:  23  Iowa.  233 ;  5  Crancli  C-  C.  304;  Lnw  R.  1 0.  O.  21.  TiiA 
Iseeper  of  a  tipp1ln;;r-^iouso  U  llrtblO'  If  It  be  kept  In  a  dLsorderly  mao- 
Der— <&  niaehf .  4T4 ;  u  ii:L  2U3;  but  t ho  b-QxisQ  miis^t  be  kept  by  hlm>  or  b« 
must  bold  hlniBtiir  out  m  or  jwrt  as  keeper— 1  Craneb  U.  C.  EOJ:  UL  245: 
5li].3(M;  Id.  m!i?  Ja.»47;  4  Id.  5117;  Hu^K  L.  252;  ^BUckf.2fl5j  Id.  2W1: 
G  Id.  474 ;  t>  li.  Mon.  21 ;  4  liar.  (Del.)  572;  1  Salk^  4$.  And  » llc^uso  will 
net  proteet  bliA'-4  Craiieb  CJ.  V.m;  3  Har.  (Dol.)503:  45  lad.  dat^;  41d* 
264.    Bee  Desty's  Crlm.  Law,  ^ij  lOti  a^  b. 

317.  Every  person  who  willfully  writes,  composes,  or 
publishes  any  notice  or  advertisement  of  any  medicine 
or  means  for  producing  or  facilitating  a  miscarriage  or 
abortion,  or  for  the  prevention  of  conception,  or  who  of- 
fers his  services  by  any  notice,  advertisement,  or  other- 
wise, to  assist  in  the  accomplishment  of  any  such  pur- 
pose, is  guilty  of  a  felony.  [Approved  March  30th,  in 
effect  July  1st,  1874.] 

318.  Whoever,  through  invitation  or  device,  prevails 
upon  any  person  to  visit  any  room,  building,  or  other 
places  kept  for  the  purpose  of  gambling  or  prostitution, 
is  guilty  of  a  misdemeanor;  and,  upon  conviction  thereof, 
shall  be  confined  in  the  county  jail  not  exceeding  six 
months,  or  fined  not  exceeding  five  hundred  dollars,  or 
be  punished  by  both  such  fine  and  imprisonment.  [In  ef« 
feet  April  16th,  1880.] 
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OHAPTEB  IX. 

LOTTBSIBS. 

I  S19.  Lotterj  defined. 

S  820.  Punlsliment  for  drawing  lotterj. 

S  821.  Punishment  for  selling  lottery  tickets. 

S  322.  Aiding  lotteries. 

S  823.  Lottery  ofAces.  Advertising  lotteiy  offices. 

S  324.  Insuring  lottery  tickets.   Publlsbing  offers  to 

S  825.  Property  offered  for  disposal  in  lotteiy  forfeited. 

S  82ft.  Letting  building  for  lottery  purposes. 

319.  A  lottery  is  any  scheme  for  the  disposal  or  dis- 
tribution of  property  by  chance,  among  persons  who  have 
paid  or  promised  to  pay  any  valuable  consideration  for  the 
chance  of  obtaining  such  property  or  a  portion  of  it,  or 
for  any  share  or  any  interest  in  such  property,  upon  any 
agreement,  understanding,  or  expectation  that  it  is  to  bo 
distributed  or  disposed  of  by  lot  or  chance,  whether 
called  a  lottery,  raffle,  or  gift  enterprise,  or  by  whatever 
name  the  same  may  be  known. 

■^  "■       ■      '  '     ■  iriefor  tl5&dJ5trll>otlon,of  prlKPi 

bv  ■  .1  .-i  ••  ...;■,.  i.- 1  ...  1  ...■!.!  ..  -  42TP3E.6d3i  IBobt.  60j  41i  AlA, 
i'M;  D'y^iVy.  4Ul;  8,  C-.  I  <jrf?eu  t^  K.  'A^H.  Wlipu  t%  pecimiary  i>oiis[(lt!i> 
Atlon  l3  paid,  audit  \^  d^M^rmlutid  by  lot  or<:liatiCHr  ut^cordmg:  tu  &ome 
iKiJi^me.  vrhH  Lho  port^  who  i)nv:3.i:i  Co  Liavo  for  it,  orlu  havt;  iiotlihig* 
U  Iji  a  lottery— 3J  N.  II.  3JIH  M  N.  Y.m-^  3:1  K  J,  iU\  hcoI  Zab.  Tm 
If  tlie  dLstrlbHtloQ  1?  to  bo  hy  rljEwjce,  Jc  ii  i^  lottEiry— «  l>3r.  5S0:  ftl>  IlL 
16l>;  luiil  ltnii»y  Ue  c-*U(^(l  "pift  eiitarjiPise,**  "  buok  Rila/'  **ijii3fl  distri- 
butloD,"  "  wt  nA-socUtlQii,'*  or  iitiy  oilier  iisiiiLe— 4'2  Tei.  590.  80p  a  i^lft 
enterprlsfi  Ua  lottery » bowtrver  artruily  the  fleht!!ino  may  bfl  dovUed— 
Deady,  4til;  Abb.  U-  %.  ^T,*)^  IQ  111.  4^:  3  U&l^k,  4il»:  1)7  Mops.  &^;  ;il]  N. 
H,  Si'J:  3  VroQiQ,  MS;  3  Zalj.4Ci5i  ftON.Y.  UJj  5  SaoerJ.  5(J;:  5  Raiid- 
715.  No  blanks  nro  uccesEiary  to  bo  rh^wn  to  constltiito  n  lottory— 42 
Tex.  a^;  i  Sf.-Ti;.  &  K.  I^;  3  ZS^b.  43&,  VvU^a  are  forleited  to  tbo 
Btii^tQ  as  ^onn  o^  ilmwiL-H^  CaL  69.  See,  for  In^Uac^es  af  lotterleSj  Des- 
t>'^tt  CrLm.  LfbW^  j  1[K)  b, 

320.  Every  person  who  contrives,  prepares,  sets  up, 
proposes,  or  draws  any  lottery,  is  guilty  of  a  misde- 
meanor. 

Setting  np  bnsiness.— In  Massachusetts  there  are  three  offenses* 
**  setting  up^'  a  lottery  business  is  one  of  them— 13  Ala.  604.   The  pro* 
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motion  of  a  lotteiTf  uid  aiding  In  tncta  promotion,  are  Imt  different 
modes  of  committfi]^  the  same  ofteuse— 13  Busli,  606. 

321.  Every  person  who  sells,  gives,  or  in  any  mannet 
whatever  furnishes  or  transfers  to  or  for  any  other  per- 
son any  ticket,  chance,  share,  or  interest,  or  any  paper, 
certificate,  or  instrument  purporting  or  understood  to  be 
or  to  represent  any  ticket,  chance,  share,  or  interest  in,  ox 
depending  upon  the  event  of  any  lottery,  is  guilty  of  a 
misdemeanor. 

Selling  tickets  an  oflbnae— 13  Alien,  034 ;  8  Mo.  OOS.  Any  person  who 
sells  a  lottery  ticket  is  "  concerned  in  carrying  on  "  the  business,  but  a 
resale  of  a  ticket  by  a  third  person  is  not  a  violation  of  the  statnte— 
88  Ala.  83.  The  prohibition  includes  all  tickets  and  all  lotteries— 18 
Bnsh,  656;  and  selling  or  offering  for  sale  is  a  misdemeanor— 29  Qa. 
618.  The  sale  of  a  number  of  tickets  is  but  one  offense— 8  Baxt.  (Tenn.) 
614.  A  ticket  purporting  to  entitle  the  holder  to  whatever  prize  should 
be  drawn  by  a  corresponding  number,  in  a  scheme  called  a  prize  con- 
cert,  Is  a  lottery  ticket>~97  Mass.  083.  The  general  law  punishing  for 
sale  of  lottery  Idckets  is  not  repesUed  by  a  special  act  autuorizlng  a  lot- 
tery-40CaL419.  ^ 

322.  Every  person  who  aids  or  assists,  either  by  print- 
ing, writing,  advertising,  publishing,  or  otherwise,  in  set- 
ting up,  managing,  or  drawing  any  lottery,  or  in  selling 
or  disposing  of  any  ticket,  chance,  or  share  therein,  is 
guilty  of  a  misdemeanor. 

PnbUoation.— It  Is  a  misdemeanor  to  publish  an  acconnt  of  a  lottery 
rlfor     ~  "^ 


to  be  drawn  in  another  State  or  Territory— 8  Denlo,2I2;- 1  N.  Y  .180. 

In  Connectlcnt,  It  Is  criminal  to  publish  any  r"""'" ' *~  " — " 

or  procure  lottery  tickets,  and  the  statute  ap 


In  Connectlcnt,  It  Is  criminal  to  publish  any  printed  proposals  to  sell 
or  procure  lottery  tickets,  and  the  statute  applies  to  domestic  as  well 
as  foreign  lotteries,  but  a  **caation  notice ''^b  not  a  violation  of  the 


foreign  lottery— 2  Met.  329. 

323.  Every  person  who  opens,  sets  up,  or  keeps,  by 
himself  or  by  any  other  person,  any  office  or  other  place 
for  the  sale  of,  or  for  registering  the  number  of  any 
ticket  in  any  lottery,  or  whp  by  printing,  writing,  or 
otherwise,  advertises  or  publishes  the  setting  up,  open- 
ing, or  using  of  any  such  office,  is  guilty  of  a  misde- 
meanor. 

324.  Every  person  who  insures  or  receives  any  con- 
sideration for  insuring  for  or  against  the  drawing  of  any 
ticket  in  any  lottery  whatever,  whether  drawn  or  to  be 
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drawn  within,  this  State  or  not,  or  who  receirei  any  yaln* 
able  consideration  upon  any  agreement  to  repay  any 
snrni  or  deliver  the  same,  or  any  other  property,  if  any 
lottery  ticket  or  number  of  any  ticket  in  any  lottery  shall 
prove  fortunate  or  unfortunate,  or  shall  be  drawn  or  not 
be  drawn,  at  any  particular  time  or  in  any  particuliur 
order,  or  who  promises  or  agrees  to  pay  any  sum  of 
money,  or  to  deliver  any  goods,  things  in  action,  or  prop- 
erty, or  to  forbear  to  do  anything  for  the  benefit  of  any 
person,  with  or  without  consideration,  upon  any  event  or 
contingency,  dependent  on  the  drawing  of  any  ticket  in 
any  lottery,  or  who  publishes  any  notice  or  proposal  of 
any  of  the  purposes  aforesaid,  is  guilty  of  a  misdemeanor. 
Insaring  tiokets.— A  guaranty,  binding  the  guarantor  to  pay  the 
price,  is  a  lottery  ticket,  though  not  In  the  form  of  one~6  Band.  719. 

325.  All  moneys  and  property  offered  for  sale  or  dia« 
tribution  in  violation  of  any  of  the  provisions  of  this 
chapter  are  forfeited  to  the  State,  and  may  be  recovered 
by  information  filed,  orby  an  action  brought  by  the  at^ 
torney-general,  or  by  any  district  attorney,  in  the  name 
of  the  State.  Upon  the  filing  of  the  information  or  com- 
plaint, the  clerk  of  the  court,  or  if  the  suit  be  in  a  jus- 
tice's court,  the  justice,  must  issue  an  attachment 
against  the  property  mentioned  in  the  complaint  or  in- 
formation, which  attachment  has  the  same  force  and 
effect  against  such  property,  and  is  issued  in  the  same 
manner,  as  attachments  issued  from  the  district  courts  in 
civil  cases. 

326.  Every  person  who  lets,  or  permits  to  be  used, 

any  building  or  vessel,  or  any  portion  thereof,  knowing 

that  it  is  to  be  used  for  setting  up,  managing,  or  drawing 

any  lottery,  or  for  the  purpose  of  selling  or  disposing  of 

lottery  tickets,  is  guilty  of  a  misdemeanor. 

Lottery  offioes.— In  Kew  York,  it  is  not  an  indictable  ofldDM  to  keep 
a  room  for  the  sale  of  lottery  tickets— 3  Denio,  101. 
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CHAPTER  X. 

GAMINQ. 

S  330.  OftmlBg  prohibited.   Penalty. 

I  331.  Permitt&g  gambling  in  houses  owned  or  rented. 

S  332.  Winning  at  play  by  fraudulent  means. 

S  333.  Witnesses  n^lectlng  or  refusing  to  attend  triaL 

I  334.  Witness'  privilege. 

§  335.  Duties  of  district  attorneys,  sheriffs,  and  others. 

$  336.  Permitting  minor  to  play  in  saloon. 

.1  337.  Pretending  to  give  authority  to  conduct  games. 

330.   Every  person  wl^o  dealp, plays,  or  carries  on,  opens 

or  causes  to  be  opened,  or  who  conducts  either  as  owner , 

or  employe,  whether  for  hire  or  not,  any  game  of  faro, , 

monte,  roulette,  lansquenet,  rouge  et  noire,  rondo,  tan, 

fan-tarit  stud-horse  poker  ^  seven  and  a  half,  tioenty^one^  or  ^ 

any  banking  or  percentage  g&me  played  with  cards,  dice, 

or  any  device,  for  money,  checks,  credit^  or  any  other  rep- ' 

resentative  of  value,  is  punishable  by  fine  of  not  less  than 

two  hundred  nor  more  than  one  tlK)usand. dollars,  and  shall  * 

be  imprisoned  in  the  county  jail  until  Auch  fine  and  coats 

of  proseci^tion  are  paid,  such  imprisonment  not  to  exceed' 

one  year  ;  and  every  person  who  plays  or  bets  a4  or  against : 

any  of  saidprofdbited  game  or  games,  is  guilty  of  a  misde'r 

meanor.    [Approved  March  14tb»  1385.J 

Stutntotj  ofifense.— Tlie  substance  of  tho  statutorf  olTeiL^e  Istfl  deal . 
ajt^ine  formonfy— I*  t!al  30.  Tlit*  fltatittc  hi  rNatlon  to  ^^mblluff  la  " 
ccuLStltatloniU— liCaLfiZS.  ll  mustln3Cona;rue(lwlththeKtiieraJai.'t 
donceraiim  cTUnlnal  proceedings,  nmi  where  a  fine  li^  Impoaocl  ou  cou- 
vlctLon,  defendant  maybe  Imprison pct  tofiifort-e  ItJ  paynieiit— 7CaL 
l^  A  etatute  authorlzl  off  tlio  ^mn  t InR  of  a  lice  u&a  to  kec  i>  n  ffnintjll  ns- 
hOHSe^ afiiords  protection ealr?lj-ui!^:iliiaE  atiimtnal  prosrrnHaii— I  CiJ. 
4Jl;  U  does  not  leffsllze  ganiblliisf  coutraf'tg  wlitch  artj  \ttUl  at  coijjjnoii 
Ijwr— I  Cal,  441 1  3  Id.  81 ;  3  id.  3-I'A :  4  UL  3:^ ;  but  nqtE^a  tlven  foi^  a  pm- 
fiifl  coQAlderatioi]  are  valid  In  the  Imnrli  fitiiionajids  indorsee— 2  tjal. 
64;  i  Id,  &],  Tilts  gectlon  do^^s  not  jtppJy  lo  ono  who  merely  he.U  fit 
thff  R4m<&;  eQ<^  a  pcrpon  is  not  lif-uebsory  t^i  Lb  a  4ir\mG  or  pjwntiigr-i'iS 
CaL^*Tp  The  offense  U  n  mistlfintajioi*  i>unlri!ialilo  by  JIup.  niiH  ininris^ 
onment  till  tbfl  flue  Is  frkltl-^T  Cal.  liB:  as  at;  roiHTnoJi  lav^— 'J  lilackf* 
2^1.    See  Doaty'a  CrLtu.  l.ftw,  H^i  ^    As  to  prolublted  gaines,  sen  td. 

OBbnam  *t  oommon  law.— Ab  agreement  between  two  or  more 
persons  to  risk  their  money  or  property  In  a  contest  or  ciiance  of  any 
Ktaid.  where  one  may  be  gainer  and  the  other  loser,  is  gambling  at 
common  lawr-5  Sneed,  60f;  8  Heisk.  488;  S.  0. 1  Green  C.  B.  323;  see 
1  Hei^,  9e;  1  Hamph,  486;  and  is  an  indictable  offensia— 3  Cnmch  C.  C. 
Pnr.  Cods.— 18. 
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en:  1  Id.  ISO;  S Id. 45:  Id. n.  Sliiflae  aets eonrtltote tiie olta»»->ll B. 
1.417;  18 Mo. 455|  15  Ala. Kt;  aOidTlOi  1  Ohio  St.  61:  and oooseentlTe 
games  at  one  aitOng  constitate  one  offenae— 13  Oa.  WB;  W  id.  136.  The 
gist  of  the  offense  Is  the  obtaining  of  pronertjr  of  another  hf  the 
frandnlent  nse  of  cards  or  other  deyicee— 76  ul.  265;  and  the  pnnucity 
oftheact-51Ala.2t.   8ee  14  Oray*  980;  id. «. 

Bemng.-A  b€t  la  a^si^rt^rn  antl  the  l>et  Is  fompleie  whan  Uiac^lEer 
to  bat  i3  coiiiiikHc ,  altlsiHigii  tlm  Ptak a  ha  titltber lost  nor  woa-7  POJt. 
4&J.  To  toii-SLiCutti  a  wa^r  r,  but  h  pArtleA  tiiiL^^t  Incur  a  rlak^S  Htimpli, 
561.  In  CaltfoFDlit,  dd«  vtho  baut  at  faro  b  udh  aeC4.'asuTy  to  thb  crime 
of  panilng^f Ciil^ 'AVi  add leo 22  Alfl.  16.  Afs  to  tJifl  fitstntfls of  othfir 
fitates— EhE^e  Deftly *a  Crlui.  Law,  S  |(H  c,  ei  tf^.  Wagers  aff«ctliii;  tUlrd 
peirson^  or  t  ho  pub  tie  peaeoj  m^^nla*  or  pn  n  lie  polity  r  *t  *:otiunoti  law 
m  not  recottrtkble-fl  Cat,  5^:  87  Id.  670;  a/ Id.  fua;  43  Id,  6lg;  bqt 
they  nuiy  bo  diaoinmiQa  b'^fOTo  urn  reftult  Is  ksowd.aod  tbfl  idOd^y  In 
handA  of  a  sUkehaJ^er  be  recovepcd— 37  Cal,  ffTtf.  See  Desty**  Crlm. 
law  J II  ^V  ff^  li>l  c   BtittLtig  at  i^^^es— lee  Id.  5  101  d. 

331.  Every  person  who  knowingly  pennits  any  of  the 

games  mentioned  in  the  preceding  section  to  be  played, 

conducted,  or  dealt  in  any  house  owned  or  rented  by  such 

person,  in  whole  or  in  part,  is  punishable  as  provided  in 

the  preceding  section. 

Ziiability.— The  owners  are  lliAIe  only  when  the  gaming  is  done  with 
their  knowledge-7CaL  208.   8ee  Desty's  Crim.  Law»  S  KB  «• 

332.  Every  person  who,  by  the  game  of  "  three-card 
monte "  so-called,  or  any  other  game,  device,  sleight  of 
hand,  pretensions  to  fortune-telling,  trick,  or  other  means 
whatever,  by  use  of  cards  or  other  implements  or  instru- 
mentSy  or  while  betting  on  sides  or  hands  of  any  such 
play  or  game,  fraudulently  obtains  from  another  person 
money  or  property  of  any  description,  shall  be  punished 
as  in  case  of  larceny  of  property  of  Uke  value.  [In  ef- 
fect April  16th,  1880.] 

Oheating  at  games— as  with  false  dice,  etc.,  is  a  misdemeanor  at 
common  law— see  1  Kuss  Cr.  9th  ed.  624.  So  of  a  conspiracy  to  cheat 
•-4  Cox  C.C.  890;  8  id.  305. 

333.  Every  person  duly  summoned  as  a  witness  for 
the  prosecution,  on  any  proceedings  had  under  this  chap- 
ter, who  neglects  or  refuses  to  attend,  as  required,  is 
guilty  of  a  misdemeanor. 

See  Code  GiT.  Proc.  part  iv,  title  lli»  chap.  n. 

334^  Ko  person,  otherwise  competent  as  a  witness,  is 
disqualified  from  testifying  as  such  concerning  the  offense 
of  gaming,  on  the  ground  that  such  testimony  may  crim- 
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inate  himself;  but  no  prosecution  can  afterwards  be  had 
against  him  for  any  offense  concerning  which  he  testified. 

335.  Every  district  attorney,  sheriff,  constable,  or 
police  officer  must  inform  against  and  diligently  pros- 
ecute persons  whom  they  have  reasonable  cause  to  be- 
lieye  offenders  against  the  proyisions  of  this  chapter, 
and  every  such  officer  refusing  or  neglecting  so  to  do,  is 
guilty  of  a  misdemeanor. 

336.  Every  owner  or  lessee,  or  keeper  of  any  house 
used  in  whole,  or  in  part,  as  a  saloon  or  drinking-place, 
Trho  knowingly  permits  any.  person  under  twenty-one 
years  of  age  to  play  at  any  game  of  chance  therein,  is 
guilty  of  a  misdemeanor.    [Approved  March  24th,  1874.] 

337.  Every  State,  county,  city,  city  and  county,  town, 
or  township  officer,  or  other  person  who  shall  ask  for,  re- 
ceive, or  collect  any  money,  or  other  valuable  considera- 
tion, either  for  his  own  or  the  public  use,  for  and  with  the 
underatanding  that  he  will  aid,  exempt,  or  otherwise  as- 
siBt  any  person  from  arrest  or  conviction  for  a  violation  of 
section  three  hundred  and  thirty  of  the  Penal  Code;  or 
who  shall  issue,  deliver,  or  cause  to  be  given  or  delivered 
to  any  person  or  persons  any  tlicense,  permit,  or  other 
privilege,  giving  or  pretending  to  give  any  authority  or 
light  to  any  person  or  persons  to  carry  on,  conduct,  open, 
or  cause  to  be  opened,  any  game  or  games  which  are  for- 
bidden or  prohibited  by  section  three  hundred  and  thirty 
of  said  Code  ;  and  any  of  such  officer  or  officers  who  shall 
rote  for  the  passage  of  any  ordinance  or  by-law,  giving, 
inranting,  or  pretending  to  give  or  grant  to  any  person  or 
|>er8ons  any  authority  or  privilege  to  open,  carry  on,  con- 
duct, or  cause  to  be  opened,  carried  on,  or  conducted,  any 
game  or  games  prohibited  by  said  section  three  hundred 
and  thirty  of  the  Penal  Code,  is  guilty  of  a  felony.  [Ap- 
proved March  12th,  1885.] 
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PAWITBSOXBBS. 

S  118.  PftwnbiOkliiff  i^itlioat  Uoense. 

i  SS9.  FftUIng  to  keep  a  reglater. 

i  MO.  Charging  unlawful  rate  of  interest. 

S  Ml.  Selling  before  time  of  redemption  has  expired,  «r  irltkoot  no> 

tioe. 
S  S42.  Befnaing  to  dlBcloee  partieulan  of  aale. 
I  843.  BefuBing  to  allow  an  of&oer  with  search-warrant  to  Inspeet 

register  of  pledged  articles. 

330.  Every  person  who  carries  on  the  business  of  a 
pawnbroker,  by  receiving  goods  in  pledge  for  loans  all 
any  rate  of  interest  above  the  rate  of  ten  per  cent,  per  an- 
num, except  by  authority  of  a  license,  is  guilty  of  a  mi»- 

deiucanor. 

Constitationai  law.—Tbe  Oode  prorision  Umiti&g  the  rate  ef  in- 
terest which  may  be  charged  on  loans,  is  not  repugnant  to  art.  1, 1 2  of 
the  Scale  Cuustftutlon— 29  CaL  271.  See  S  SOI,  post,  and  see  GiT.  Code, 
IS  208lHiUll. 

339.  Every  person  who  catTi6s  on  the  burtness  of  a 
pawnbroker,  who  fails  at  the  time  of  the  tranlaetion  to 
emter  in  a  register  kept  by  him  for  that  purpose^  in  the 
English  language,  the  date,  duration,  amount,  and  ratid 
of  interest  of  every  loan  made  by  him,  or  an  aecurate  de- 
scription of  the  property  pledged,  or  the  naiae  and  re^- 
dence  of  the  pledgor,  or  to  deliver  to  the  pledgor  a  written 
copy  of  such  entry,  or  to  keep  an  aoconnt  in  writing  of  all 
sales  made  by  him,  is  guilty  of  a  misdemeanor. 

Sees  603,  iwi<. 

340.  Every  pawnbroker  who  charges  or  receives  in- 
terest at  the  rate  of  more  than  two  per  cent,  per  month, 
or  who,  by  charging  commissions,  discount,  storage,  # 
other  charge,  or  by  compounding,  increases  or  attempts 
to  increase  such  interest,  is  guilty  of  a  misdemeanor.  [In 
effect  March  7th,  1881.] 


341.  Erery  pawnbroker  who  sells  any  article  pledged 
to  him  and  unredeemed,  until  it  has  remained  in  his  pos- 
session six  months  after  the  last  day  fixed  by  contract  for 
redemption,  or  who  makes  any  sale,  without  publishing 
in  a  newspaper  printed  in  the  city,  town,  or  county,  at 
least  five  days  btfora  such  sale,  a  notice  ccmtaining  a  list 
of  the  articles  to  be  sold,  and  specifying  thp,  t|in9  ai^d 
place  of  sale,  is  guilty  of  a- misdemeanor. 

342.  Every  pawnbroker  who  willfully  refuses  to  dis- 
close to  the  pledgor  or  his  agent  the  name  of  the  pur- 
chaser and  tiie  price  received  by  him  for  any  article 
received  by  him  in  pledge  and  subsequently  sold,  or  who, 
after  deducting  from  the  proceeds  of  any  sale  the  amount 
of  the  loan  and  interest  due  thereon,  and  four  per  cent  on 
the  loan  for  expenses  of  sale,  refuses,  on  demand,  to  pay 
the  balance  to  the  pledgor  or  his  agent,  is  guilty  of  a  mia- 
demeanor. 

S«6S602,jwil. 

343.  Every  pawnbroker  who  fails,  refuses,  or  neglects 
to  produce  for  inspection  his  register,  or  to  exhibit  all 
articles  received  by  him  in  pledge,  or  his  account  of 
sales,  to  any  officer  holding  a  warrant  authorizing  him  to 
search  for  i>ersonal  property,  or  the  order  of  a  coounitting 
magistrate  directing  such  officer  to  inspect  such  re^^ter, 
or  examine  such  articles  or  account  of  sales,  is  guilty  of  a 
misdemeanor. 

Sees  502,  iwfl. 
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CHAFTEB  Xn. 

OTRS&  IKJUBIX8  TO  PXB80N8. 

fSM.  Aoti  Of  Intoxicated  physicians. 

i  847.  'WlUfnUy  poisoning  food,  medicine,  or  water. 

f  348.  Ifftumanagement  of  steamboats. 

S  849.  Mismanagement  of  steam-boilers. 

S  860.  Counterfeiting  trade-marks. 

i  851.   Selling  goods  which  bear  counterfeit  trade-marlcs. 

S  851.  Definition  of  the  phrase  *'  comiterf  elted  trade-marks,"  etc. 

f  858.  "  Trade^nark*'  defined. 

i  854.  BefilUng  casks,  ^tc.,  bearing  trade-mark. 

i  855.  Defacing  marks  upon  wrecked  property  and  destroying  bins  of 

lading. 
S  858.  Defacing  marks  upon  logs,  lumber,  or  wood. 
S  357.   Altering  brands. 
S  858.  Frauds  in  affairs  of  special  partnership. 
S  859.  Contracting  or  solemnising  incestuous  or  forbidden  maixiages. 
S  360.  Making  false  return  or  record  of  marriage. 
S  861.   Cruel  treatment  of  lunatics,  etc. 
i  862.  Befusing  to  issue  or  obey  writ  of  habeas  corpus. 
S  868.  Beconfining  persons  discharged  upon  writ  of  habeas  corpus. 
S  864.  Concealing  persons  entitled  to  benefit  of  habeas  corpus. 
S  865.  Innkeepers  and  carriers  refusing  to  receive  guests. 
$806.  Counterfeiting  quicksilTcr  stamps. 
S  867.   Selling  debased  quicksilTer. 

346.  Every  physician  who,  in  a  state  of  intoxication, 

does  any  act  as  snoh  physician  to  another  person  by 

which  the  life  of  such  otiier  person  is  endangered,  is 

guilty  of  a  misdemeanor. 

Intoxication.— Voluntary  intoxication  is  no  excuse  for  crime— see 
many  cases  collected  in  Desty's  Crim.  Law,  $  26  a.  Evidence  of  intox- 
ication is  admissible  as  to  the  question  of  premeditation— 21  Gal.  547: 
27  id.  514;  43  id.  352;  or  to  show  a  mental  condition  incapable  of 
forming  a  specific  intent-29  Cal.683:  34  id.  217;  43  id.  352,  in  deter- 
mining the  degree  of  the  crime— 36  Ciu.  534. 

347.  Every  person  who  willfully  mingles  any  poison 
with  any  food,  drink,  or  medicinei  with  intent  that  the 
same  shall  be  taken  by  any  human  b^ing,  to  his  injury. 
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and  every  peison  who  willfully  poisons  any  sfirinfft  well,  . 

or  reSenroir  of  water,  is  ponishable  by  imprisonment  in 

the  State  prison  for  a  term  not  less  than  one  nor  more 

than  ten  years. 

Fablic  hMlth.— Grimes  against  pabUo  health  are  those  by  which  the 
physical  health  of  the  people  at  large  is  eudangered  or  impaired,  as 
poUntiiig Btreams-a Band. 726;  or fountains-iN. H. 208;  STAla.  123; 
or  rendering  water  unwholesome,  corrupt,  or  unfit  for  use— 8  N.  H.  203 ; 
6 €ar.  A  PTatt;  4  Up.  Can.  Q.  B.  IM.  Any  acts  or  omisslonswhlch  are 
liable  to  generate  disease  or  communicate  infections  are  indictable  of> 
ftoses-alaUl,  479:  35  lowa.  570;  8  N.  H.  203;  3  Rich.  438;  8. 0. 1  Green 
O.  B.  503;  15  Wend.  307 ;  4  Up.  Can.  Q.  B.  158.  See  Desty's  Crim.  Law. 
$118a. 

'  Unwholesome  prorisions.— SeUlng,  exposing  for  sale,  orglvlngaway 
food  rendered  unwholesome  by  admixture  of  noxious  subnances  is  an 
indictable  offense^S  Hawks,  378: 3  Fost.  A  F.  106;  or  exposing  for  sale 
any  article  unfit  for  human  food— 3  Hawks,  378;  1  Heao,  lOOi  or  inju- 
rious to health-2  Ired.  40;  38 N.  T.  85;  3 Parker  Gr.  B. «Q;  8.  C.  lOIf . 
T.  574.  8eeDesty'sCrlm.Law,S119a. 

348.  Every  cai^tain  or  other  person  haying  charge  of 

any  steamboat  used  for  the  conveyance  of  passengers/ or 

of  the  boilers  and  engines  thereof,  who,  from  ignorance 

or  gross  neglect,  or  for  the  purpose  of  excelling  any  other 

boat  in  speed,  creates,  or  allows  to  be  created,  such  an 

undue  quantity  of  steam  as  to  burst  or  break  the  boiler, 

or  any  apparatus  or  machinery  connected  therewith,  by 

which  bursting  or  breaking  human  life  is  endangered,  is 

guilty  of  a  felony.    [Approved  March  30th,  in  effect  July 

1st,  1874.] 

Criminal  negligence.— Oross  carelessness  resulting  in  injury  to 
others  is  criminal,  even  if  the  act  done  be  lawful— Anth.  206 ;  0  B.  Hon. 
170;  U  Humph.  159:  4  Mason,  605;  4  Car.  A  P.  898:  3  id.  629;  7  id.  499; 
and  an  act  of  omission,  as  ^ctt  as  en  act  of  commission,  may  be  crim- 
inal—2  Blatchf.  528;  5  McLean.  242;  4  Cox  C.  G.  449;  3  Car.  &  K.  123:  1 
Cox  O.  C.  352;  2  Car.  &  K.  368;  4  Fost.  &  F.  504;  as  the  officer  of  a 
steamboat,  through  whose  negligence  an  explosion  takes  place— 5 
McLean,  242.  See  Desty's  Crim.  Law,  S  7  a.  See  post,  notes  to  SS  349, 
350. 

349.  Every  engineer  or  other  person  having  charge  of 
any  steam-boiler,  steam-engine,  or  other  apparatus  for 
generating  or  employing  steam,  used  in  any  manufactory, 
railway,  or  other  mechanical  works,  who  willfully,  or 
from  ignorance,  or  gross  neglect,  creates,  or  allows  to  be 
created  auch  an  undue  quantity  of  steam  as  to  burst  or 
break  tA.e  boiler,  or  engine,  or  apparatus,  or  cause  any 


li  850-S  OTHER  INJtTBIES  TD  FBRSON^.  IM 

Other  aocident  whereby  homan  life  la  encUingBxiad,  is 
gnllty  of  a  felony.    [Approved  March  SOth.;  in  eflsci 

July  Isti  1874;] 

Afl  to  personal  Injorlefl,  see  Civ.  Ck>de»  {{  4S,  17Q8, 17M«  vm,  and  SIM. 

330.  Every  person  who  willfully  forges  or  oounter- 
fcits,  or  procures  to  be  forged  or  oounterfeited,  any 
trade-mark  usually  affixed  by  any  person  to  his  goods, 
wiilch  has  been  duly  recorded  in  the  office  of  the  Sec- 
rd'.ary  of  State,  with  intent  to  pass  off  any  goods  to 
which  such  forged  or  counterfeited  trade-mark  is 
affixed,  or  Intended  to  be  affixed,  as  the  goods  of  such 
person,  is  guilty  of  a  misdemeanor.  [Approved  March 
10,  1885.] 

Bee  Trade-markB,  Oy,  Code,  H  6&o,  991 ;  and  Pol.  Code,  {|  .3l9fr4n98L 

8dL  Every  person  who  sells  or  keeps  for  sale,  any 
goods  upon  or  to  which  any  counterfeited  trade-mark 
has  been  affixed,  after  such  trade-mark  has  been  re- 
corded in  the  office  of  the  Secretary  of  State,  intending 
to  represent  such  goods  as  the  genuine  goods  of 
another,  knowing  the  same  to  be  counterfeited,  is 
guilty  of  a  misdemeanor.    [Approved  March  10, 1885.] 

352.  The  phrases  "forged  trade-mark"  and  "cooh- 
terfeited  trade-nuurk,*'  or  their  equivalents,  as  used  in  this 
chapter,  inclnde  every  alteration  or  imitation  of  any 
trade-mark  so  resembling  the  original  as  to  be  likely  to 
deceive. 

353.  The  phiaaa  "  trade-mark/*  as  used  in  the  three 
preceding  sections,  includes  every  description  of  word, 
letter,  devloe,  emblem,  stamp,  imprint,  brand,  printed 
ticket,  label,  or  wiapper«  nsnaUy  affixed  by  any  mechanic, 
manufactiuer,  diugglst,  merchant,  or  tradesman,  to  de- 
note any  goods  to  be  goods  imported,  manufactured,  pro^ 
duced,  oompoonded,  or  sold  by  him,  other  than  any  name, 
word,  or  eKptesston  generally  denoting  any  goods  to  l>e 
of  some  parlieular  clan  or  description. 
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854:  Brery  person  wko  baa,  <^  naeo,  any  oailc»  bottlfl;, 
t«sm1,  eaaa,  coyex,  labels  or  other  thing  bearing  or  having 
in  any  way  connected  with  it  the  duly  filed  trade-mark 
or  name  of  another,  for  the  purpose  of  disposing,  with  in- 
tent, tp  djBceive  or  defraud,  of  any  article  other  than  that 
which  snch  cask,  bottle,  vessel,  case,  cover,  label,  or  other 
thfi^  orli^ally  cototaiied;  or  was  comeotod  with,  by 
tlie  owttsir  6f  suoh  l^adMiaark  or  name,  is  gnilty  of  a  mis* 
demeaikdHp. 

8eeff9M,«0,lll« 

dSOb   EvMry  persctewbo.  defaces  or  obUtorates  the 

marks  upon  wrecked  property,  or  in  any  manner  diagoises 
tbe  «i9earanoe  th^nvwfj^  with  ihtent  to  preTWt  the  owner 
frotn  dtocoTering  Us  identity,-  or  who  destroys  or  sup- 
presses  any  invoice,  bill  ei  lading,- ec  other  document 
tending  to  show  the  ownership,  is  gnilty  of  a  misde- 
meanor. 

See  PoL  Code,  f  S  24(»-2ll8. 

356L  £v^  person  who  cuts  out,  alters,  or  defaces  any 
mark  made  upon  any  log,  Imnber,  or  wood,  or  puts  a 
false  mark  thereon  wtth  intent  to  prevent  the  owner  from 
discovering  its  identity,  is  gnilty  Of  a  misdemeanor. 

See  PoL  Code*  K  338»-3Hff. 

357.  Every  person  who  marks  or  brands,  alters,  or 
defaoes  the  mark  ot  brand  of  'any  horse,  mare,  colt,  jack, 
jennet,  mule,  boll,  ox,  steer*  'cow,  ealf,  sheep,  goat,  hog, 
sboat,  or  pig,  belonging  to  another,  with  intent  thereby 
to  steal  the  same,  or  to  prevent  identification  thereof  by 
the  true  owner,  is  punishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  than  five  years. 

See  Pol.  Gods,  SS  3167-8172,  S183-31». 

356.  EiEery  member  of  a  special  partnership,  who 
oommaits  any  fraud  In  the  i^airs  of  the  partnership,  is 
gnilty  of  a  misdemeanor. 

SoeCtT.Ood^rSSCn. 

359.  Every  jKirson  aiHiioTized  to  solemnise  marriage, 
who  winiiilly  and  4»owiugly  solemniflds  any  inoestooos 
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Of  other  marriage  forbidden  by  law»  is  panishable  by  fine 

of  not  less  than  one  hundred  nor  more  than  onethoosand 

dollars,  or  by  imprisonment  in  the  county  jail  not  less 

tlian  three  months  nor  more  than  one  year,  or  by  both. 

See  Glv.  Oode,  1 89.  Authority  to  solemniae  marriago— id.  %  79.  See 
Inemt,  ante,  %2»6. 

360.  Every  person  authorized  to  solemnize  any  mar- 
riage, who  willf ally  makes  a  false  return  of  any  marriage 
or  pretended  marriage  to  the  recorder,  and  every  person 
who  willfully  makes  a  false  record  of  any  marriage  re- 
turn, is  punishable  as  provided  in  the  preceding  section. 

See  CiT.  Code,  SS  73, 74, 76. 

361.  Every  person  guilty  of  any  harsh,  cruel,  or  un- 
kind treatment  of,  or  any  neglect  of  duty  towards,  any 
idiot,  lunatic,  or  insane  person,  is  guilty  of  a  misdemeanor. 


aaas  to  physical  danger,  by  those  having  them  in  charge,  is  indictablB 
— linss.^  B.  G.  Gr»;  io  GoxC.C.  668;  Law  R.  1  C.t).  311;  id.  ■/22: 
Dears.  453;  9  Cox  G.  G.  123.  A  guardian,  master,  or  keeper  of  an  asy- 
lum, is  indictable  for  negllireDce  where  injury  results— 77  N.C.494; 
Buss  AK.G.  C.  20:  id.  48:  4  Cox  C.  G.  45678 id.  449;  10  id.  82;  8  Gar. 
4k  P.  426.  SeeJ>e8ty'8Griiii.Law,S87a. 

362.  Every  officer  or  person  to  whom  a  writ  of  habeas 
corpus  may  be  directed,  who,  after  service  thereof,  neg- 
lects or  refuses  to  obey  the  command  thereof,  is  guilty  of 
a  misdemeanor. 

363.  Every  person  who,  eKher  solely  or  as  member  of 
a  court,  knowingly  and  unlawfully  recommits,  imprisons, 
or  restrains  of  his  liberty,  for  the  same  cause,  any  person 
who  has  been  discharged  upon  a  writ  of  habeas  corpus,  is 
guilty  of  a  misdemeanor. 

See  Habeas  Gorpus,  pott,  S  S 1473,  ei  $eq. 

364.  Every  person  having  in  his  custody,  or  under 
his  restraint  or  power,  any  person  for  whose  relief  a  writ 
of  habeas  corpus  has  been  issued,  who,  with  the  intent  to 
elude  the  service  of  such  writ,  or  to  avoid  the  effect  there 
of,  transfers  such  person  to  the  custody  of  another,  or 
places  him  under  the  power  or  control  of  another,  or  con- 
ceals or  changes  the  place  of  his  confinement  or  restraintf 
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oi  remoTes  him  'without  the  jnzisdlction  of  the  court  or 
judge  iasuing  the  writ,  is  guilty  of  a  mJademeanor. 
See  aoww  Oarsm,pott,  SS 147),  et  Mf. 

365.  Every  person,  and  every  agent  or  oi&oer  of  any 
corporation,  carrying  on  business  as  an  innkeeper,  or  as  a 
common  carrier  of  passengers,  who  refuses,  without  just 
cause  or  excuse,  to  receive  and  entertain  any  guest,  or  to 
receive  and  carry  any  passenger,  is  guilty  of  a  misde- 
meanor. 


Neglect  of  dntv.— An  Innkeeper,  hsTtng  room  In  his  bonae,  who  re> 
jQsesto  reoelTe  a  Ylaltor  who  tenders  areasoivridejnrlcef or  entertain- 
ment. Is  indictable  at  common  law— 4  Bxr.  (Del.)  m;  3  J)eT.  4k  B.  424: 
13  Mod.  445;  7  Gar.  ft  P.  21S:  8  Mees.  A  W.  VBtli  Cox  0. 0. 178.  80,  ik 
liayiagreeeiTed  a  goeAt  he  refnaea  to  And  food  and  lodging  for  hun— .1 


Hawk.  P.  0,714;  but  tiie  person  applying  most  be  a  traVeler-U  Mod. 
44A.  See  GiT.  Code,  SS  1864, 1800. 

366.  Every  person  who  counterfeits,  or  who  willfully 
uses  the  counterfeited  seal  or  stamp  of  any  person  en- 
gaged in  manufacturing  or  selling  quicksilver,  is  guilty 
of  a  felony. 

8eeaiKe,$SM9,»0. 

.367.  Bvery  person  who  willfully  sells,  ot  offers  for 
sale  as  pure,  any  debased  or  adulterated  quicksilver,  is 
guilty  of  a  misdemeanor. 

8ee«ile,ISM8»SBfll 
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TITLE  X 

Of  Crimeft  against  tbo  PubUp  Bealtb  and  Safety.. 

868.  Death  froBi  «i]il08lOD»,  cte. 

369.  Death  from  collision  on  railroads. 

970.  "FshUo  inlBaiieea'' defined. 

371.  Unequal  damage. 

372.  Maintaining  a  Aoisancer  a  misdemeanor. 

373.  EBtablishing  or  keeping  pest-houses  within  eitlea*  towns*  ete. 
874.  Patting  dead  animals  In  streets,  rivers*  eto. 

375.  Keeping  gunpowder,  etc.,  milawfully. 

376.  Violation  of  qoarantine  laws  bymasters  of  Tessels. 
tn.  Willful  Tiolatlon  of  health  tews. 

878.  N^lecting' to  perform  duties  under  health  hnr. 

379.   Unlicensed  piloting. 

880.  Apothecary  omitting  to  label  drugs,  or  labeUng  them  wrong- 
fully, etc. 

S81.  Xntttig-isxtmaeoaa  mhatamea  in  paokaces  of  goods  usually 
sold  by  weight,  with  intent  to  incrimis^  weight. 

382.  Adulterating  food,  drugs,  liquors,  etc. 

883.  Disposing  of  tainted  food,  etc. 

884.  Setting  woods  on  fire. 

885.  Obstructing  attempts  to  extinguish  fires. 

386.  Maintaining  bridge  or  ferry  without  authority. 

887.  Violating  condition  of  undertaking  to  keep  ferry. 

388.  Biding  or  driving  faster  than  a  walk  on  toll-bridges. 

389.  Crossing  toll-bridges,  etc.,  without  paying  toll. 

390.  Engineer  of  locomotive  engine  omitting  to  ring  bell  when  cross- 

ing highway. 

391.  Intoxication  of  enghieers,  conductors,  or  drivers  of  locomo- 

tives or  cars. 

392.  PUkcing  passenger  cars  infant  of  freight  cars. 

393.  Violation  of  duty  by  employ^  of  railroad  companies. 

394.  Bxposing  person  infected  with  any  contagious  disease  in  a  pub- 

lic place. 

395.  Frauds  practiced  to  affect  the  market  price. 

396.  Bacing  upon  highways. 

397.  Selling  liquor  to  Indians. 

398.  Selling  fire-arms  and  ammunition  to  Indiana. 
899.  Death  from  mischievous  animals. 
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1 499.  Aiding  or  encouraging  suicide  a  f elonj. 

S  400.  EsJiibiting  deformities  of  person.  ' 

S  400.  Usin?  or  exposing  anlmti  with  glanders. 

S401.  Animsd  having  glanders  to  be  kiUed. 

S4(n.  Adulterating  candy. 

368.  Every  person  having  charge  of  any  steam-boiler 
or  8te:im-engine,  or  other  apparatus  for  generating  or  cm- 
ploying  steam,  used  in  any  manufactory,  or  on  any  rail- 
road, or  in  any  vessel,  or  in  any  kind  of  mechanical  work, 
who  willfully,  or  from  ignorance  or  neglect,  creates,  or 
allows  to  be  created,  such  an  undue  quantity  of  steam  as 
to  hurst  or  break  the  boiler,  engine,  or  apparatus,  or  to 
cause  any  other  accident  whereby  the  death  of  a  human 
being  is  produced,  is  punishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  then  ten  years. 

Negligence.— Carelessness  is  criminal,  and  within  limits  supplies 
the  place  of  direct  criminal  intent— Anth.  208;  G  B.  Mon.  '7i.  And  an 
aet  of  omLision  as  well  as  an  act  of  commission  may  be  criminal— 3 
Blatchf.  528;  ft  McLean,  242.  So  where  an  engineer  left  his  engine  in 
cbaggfiot  an  incompetent  person,  and  deatli  ensued,  he  was  iruilty  of 
maDslaughter'-4  Cox  C.  C.  44:);  8. 0. 3  Car.  &  K.  123 1  or  the  officer  of  a 
steamboat  tlirough  whose  negligence  an  explosion  tabes  place  which 
desti«oys life— ft  McLean,  242;  or  engineers  and  other  ofttcei's  generally. 
If  injury  ensues,  as  a  regular  and  usual  consequence,  from  their  omis* 
8ioa^2  Gar.  4;  K. 968;  Sid.  123;  4 Cox  0. 0. 44d. 

369.  Every  conductor,  engineer,  brakeman,  switch- 
man, or  other  person  having  charge,  wholly  or  in  part,  of 
any  railroad  car,  locomotive,  or  train,  who  willfully  or 
negligently  suffers  or  causes  the  same  to  collide  with  an- 
other car,  locomotive,  or  train,  or  with  any  other  object 
or  thing  whereby  the  death  of  a  human  being  is  produced, 
is  punishable  by  imprisonment  in  the  State  prison  for  not 
less  than  one  nor  more  than  ten  years. 

370.  Anything  which  is  injurious  to  health,  or  is  in- 
decent, or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with  the  comfort- 
able enjoyment  of  life  or  property,  by  an  entire  commu- 
nity or  neighborhood,  or  by  any  considerable  number  of 
persons,  or  unlawfully  obstructs  the  free  passage  or  use, 
iu  liie  customary  manner,  of  any  navigable  lake,  or  river, 
bay,  stream,  canal,  or  basin,  or  any  pubUo  park»  square^ 

Pmi .  GoDs^lA. 
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Street,  or  highway,  is  a  publio  nnisance.     [Approved 

March  90th,  in  effect  July  1st,  1874.] 

Pablio  nuisance.— A  public  naisance  Is  one  whidi  affects,  eqnaDy, 
the  rlffhts  of  tbe  wbole  community  or  neighborhood,  although  uie  ex- 
tent ot  the  damage  may  be  unequal— Civ.  Code,  i  3480. 

It  is  an  act  or  omission  which  unlawfully  annoys  or  injures  tho 
publio  in  common,  and  not  merely  some  particular  person— 68  Mo. 
164;  8.  G.  1  Green  C.  B.  653;  3  Up.  Can.  C.  P.  645:  3  id.  333:  bat 
it  is  not  necessary  that  all  tbe  community  be  affected— 4  Rand.  726;  S 
Terg.  482;  1  Dev.  &  B.  195.  By  tbe  statute,  whatever  is  injurious  to 
health,  or  is  indecent,  or  offensive  to  the  senses,  or  an  obstruction  to 
the  free  use  of  property,  is  a  nuisance— d  Ind.  4H.  It  is  enough  if  It 
offends  tbe  senses,  or  disturbs  the  comfort  of  the  community— 1  Bush, 
139:  8  Cowen.  14tf:  1  Denlo,  424;  5  Har. (Dei)  487:  8  Ind.  494;  4  Mass.  622; 
13  Met.  365;  3  S.  C.  438;  S.  0. 1  Green  C.  B.  603;  1  Burr.  333;  2  Car.  ft  P. 
485.  It  is  public  if  it  annoys  such  part  of  the  public  as  necessarily 
comes  In  contact  with  it— id.  Where  tbe  statute  does  not  cover  aU 
cases  of  nuisance,  the  common-law  rule  is  in  force— 69  Mo.  321. 

PuLi:  f  i  cnoui^h  if  tbo  jtii  kg  pqb- 

llo  ^iv.■'  ■  ■  :  I!  ■■  ..:'L  r*9i  i  swan.  42;  l\  l  .  r.  ;  ■■l  2(J3;  idv 
239j  a  11-4111  1  i^l-V'tij  -^  Bail.  U.},  '2  Xerg.A^-l;  L  Mfi.  St-  4i :;  I  Morplu 
am  1  Dav.'.'ti;:  4  Yt'tff.  Ita;  H  DsiyJOrii  fjJ  Iiid,  Sli^  l-GMaj;^.  4ti;  4  Foa*. 
AF.Ti;  iJiw  R.  1 Q.  B,  D.  15;  Comb.  30 J.  WhatcvtTOjiL'iily  ontmgfli 
deceai.T*Aucl  Is  Injiirlatis  to,  or  tiiula  to  coiiupt  jniUUc  monils,  ia  A 
mladcmeanor-a  DivyJOJ:  1  Conn. '261;  IT  Sln*.5.a^ta:  lOImlJ-lU;  liSerg, 
i  B.  JJl ;  Law  R.  Jl  Q.  D.  ,180 :  ti  niiliv.  433j  rifl  pnljUc  l>)JK[hIiniEiy  jiuaprO- 
Inna  Swearln?^3  CiiL  4S0:  b  Oar.  ( Dei .)  5&n  j  1)  ircJ.  Sd  f  a  J  ulins.  2Wj  11 
Bem.AR,  3i.i4;  3  IMsk.  Wr,  1  Uf?Y,2ti7i  liMN.  L'.-2^\  3  StieeUp  13*;  13 
pIcE^asD:  Ift  I'J*.  St  Itii)  1  S^vau.iJ;  '^il.V.  ti7;  i  Murtili^ii'V4;  2iiF\dk. 
^i;  ovUi&tiuhUti  iitU'tlUica  ot  dh^GdO  lEinguage— 1  Biviit],4L':  or  Uia 
puUIia  (^aduuRiosi  of  vbac&UB  pletiLPCflT  m'lui!^,  and  wrUbiJ^s^lT  Mi^LSA. 
3JG;  mat.  6  0;  H  Philu^iiJ;  2  fiiirff.  &  II,  01;  4  Fortt.  ^  V.  73 1  or  the 

fuljllc (sjsn.^Di 0 of  otio'H yiitsoDt or llio ptrscnv of  iinoihc?r-/)  liarlj. ZD3j 
Dcv.  &  15.  ^m;  3  Ilunipb.  iii););  !l^  Mo.  ^tA):  i  Hun,  lilStt;  1  Dgh.C.  C.  U38; 
12  Cox  C.C- 1;  13  III.  1  Hi  iia  tvery  imbUti  aliow  rIiIcIi  ouira^ffl  tlo- 
ccTtcyj  BbockaULiimiiiity,  or  i.*i  coutLary  tu  trootl  inoniJH,  Ls  ludictable— 
3  Dflj",  IU3;  ^  Duval,  ey.    tiea  Deity's  Crim*  Law,  i  luJ  a. 

Obstructing  highway.— All  injuries  or  obstructions  to  a  highway 
and  all  acts  which  will  render  it  less  commodious,  are  public  nui 
sances-l  Denlo,  524;  2  Ind.  440;  3  id.  447;  26  Wis.  547;  5  Ired.  369; 
but  the  road  must  be  public— 2  Pick.  44;  1  Strob.  110;  2  Kerr,  614; 
and  tbe  offense  must  bo  to  tbe  public  generally— 35  N.  H.  868;  7  Hlch 
432.  Some  iujunr  must  be  done,  or  .somd  danger  or  annoyance  to  pass- 
ers thereon  must  bo  created— Law  R.  I  C.  P.  821;  asplaclnjr  obstruc- 
tions without  authority— 107  Mass.  234.  The  obstruction  of  any  road 
laid  out  by  authority  is  a  nuisance— 1  McMiUl,  44;  although  it  be 
opened  by  an  erroneous  judgment— 2  Do  v.  <&  B.  547.  So,  where  a 
highway  was  discontinued,  and  a  new  road  used  by  the  public— 2 
Humph.  543.  Anything  done  by  an  owner  interfering  with  the  right  of 
way  to  a  dedicated  hignway,  is  a  nuisance— Law  R.  5  Q.  B.  81.  The  ob- 
struction must  injmiously  affect  some  public  rlght-^  Mich.  432;  and 
it  must  bo  material  and  unlicensed— 35  Conn.  313 ;  but  a  license  is  no 
defense  for  negligent  obstruction— 8  Blackf.  260:  o  Har.  (Del.)  508;  107 
Mass.  188:  1  Pa.  St.  105;  60  id.  867:  21  Alb.  L.  J.  36;  2  Gale  &  D.  729;  1 
Bam.  &*Adol.  4-14.   See  citations  in  Dcsty's  Crlm.  Law,  SS 121  a,  b. 

Danger  to  life  or  property.- The  keeping  or  manufacturing  of  ext 
Plosives,  or  inflammable  substances,  in  such  quantities  and  places* 
or  in  such  manner  as  to  endauger  life  or  nrqperty,  is  a  nuisance— 34  Me. 
36;  74  Fa.St.230;  107  Mass.  488;  56  Barb.  72;  1  Johns.  78;  1  Swan,  213; 
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A  crowacd  atrGet-Peters  C,  <J.  31j0i  excavating  area  and  lt;avii]g  It  upen 
—2  Blactf.  C23:  y  Com,  H.  39L^  blaitink'rfto  as  I o  project  atONi  j  cjti  b&]j- 
waF-Lfllgli  A^  C.  iSiii  proiccllDg  btiyaingy  tiulijettiag  pas^ii  uijcra  to 
daqger-il  Cal.  14:2;  ^J  Itii  42yTseo  M  JC  IL  Wj  tlilu^a  ovi  rli;mgln« 
blgiiw^.  eipoilnff  passengers  to  iLuiger-ilT  Mii*d,  114;  C7  i'ii.  isL^M; 
l&l]t,»57.   BBoD(iati*3Criiii.  Law, ills b. 

HlghwafBi  what  are  .—A  Jiigliway  is  a  tnibUc  roaiL.  iintl  not  n  piLvate 
war— JO  Ala.  tCn  A  wuy  of  necessity  Uoci  not  i;ivu  Lu  tbu  iiciijlic  a  per* 
maatiit  i.aaeu(itnl-44  N.  11.  w-^ ;  but  wb'ic  n  Wiiy  haj  nlwui .+  In  cti  imsU 
u  a  imbUc  liJ;rliWHiy<  tko  uublic  rlglit  will  iirjt  Uo  drcujcU  lu  b;ivo  been 
lost  by  alLKituJQsimcrit— 50  N,  JL  iL  Tbo  jwnuln  f  yf  ih:  t-hoti  i  tt^lj. ,,» a  way 
and  repairing  it  wUJnot  luaku  It  a  public  ivLiy,  if  not  cojiilikli  to  all 
persons— »  lena.  Kcp*  bSJ.  A  foot-ivay,  Iioi>,i.'-way,  or  cui  tic  sac*  U 
conin] OQ 1 0  nlJ  peoja Ie? ,  J s  a  lilgh wa v— ^  PU  k.  4| ;  1  H<  Co rd ,  4 u-t :  li  Itk b, 
113 J  1  Strob.  ll(Ji  351*.  lL3(j!*i  10  Mod.  aa.':  or  atuinijikc-^i  A!l»*  L.  J. 
3Sf  2  Pa*  St.  114;  IS  Pick,  lT5i  or  toU-road-l(i  Pick.  175;  2  Lrwiu,  193: 
or  Buy  public  sqinaro  or  space  dtulicatcd  topuLllL:  u^it^— a  lin].  ^tj.  V^ 
1491  a  Pa.  St,  20i:  N  Id.  Isti;  ^  WjiEfs.  n,  'li  Vt,  44f^;  or  a  briJuL -::3  N. 
H,  lS3:  ;» liara.  &  AdoL  LiOl;  ur  ;i  f(jrry-2  Dill.  ^.iJ;  7  Uimipii.  bii;  a  La. 
An.  Wjl;  ?4  IJ.  ftli:  4i  Me.  U;  I  JJott  Ai  McC.  ytjt;  2  Va.  Caa.  U-JJ;  U 
Wend.  SHS;  3  Zah.  m;  4  id*  7lHi;  or  navlEra^lo  rHcr&,  harLiois,  and  tlia 
ffreatliiteaarohiffliways-lOIlLajl;  i;muw.  rii  ^;  4. f ones,  iN.  Cj  Wj 
43  Mo.  VJH;  -2  MluU,  51Ef i  I  Pa.  St.  1U5 ;  15  Kicb,  ui 

P^dlcatiootopnblioiuie.— Presiwiistion  of  dt^dlcatlondep^ndi*  moro 
Ontbuowner'iiasgentthaiiontlislcnuriji  ^^f  tlmo  uf  iion-ufj^pr^  *  Ala. 
9i&3.  Purina]  ac^cc'ptunco  by  tbo  aiitburJtlHi^  ij  not  oecysaary— JJ  Ala. 
Ml  21  Daaa,4n;  34  Me. !!;  f  &LiS3.3::ii  liiPlck.  2Vr,  U  fici-g,  &  K.  ^J5; 
i  Port.  37:2  j  2  W.  Va.  &g3.  A  roati  open  to  tba  paWlc  without  li]ijlt  or 
RMrlctlon.  and  rECOpmiz^ed  by  tho  towu  l[i  expend iiuro  for  n  piiira.  is 
k  public  bSfhway— 5ij  Me.  a^iji  but.  merely  repairing  doej  not  consti- 
tate  ail  acctptancc^O  Me.  IM,  It  may  bo  aoccptcirby  vote,  or  any 
act  recogniziiiLi  aa  obligation  to  repair,  or  hy  twemy  ycara'  user,  or  by 
Bubstituling  it  for  an  ancient  highway— 14J  N.  If.  2)ii*  It  la  sntlk  lent  If 
tbe  public  liavcj  tlio  right  to  imas  and  rc^iiasa  tlit  neon— 3U  Ala.  kl!;  21 
Daua,  4 17 ;  34  Mw,  9j  7  Maas.  a7S;  Iti  Pick.  KTSj  H  Scrg.  &  B,  31.> j  U  Port. 
lT2j  i  W.  Va,  6«9. 

ObBtr^ction  of  atroots.— A  uao  of  a  pnbllc  street  or  square  cannot  be 
Ol^tfancd  by  prcscripELon-&OUaL  JUiJj  6 J  Id.  4LI7;  12  PicJi.  44;  I  Vrliart. 
4Ba :  n  or  b  the  pu  bittj  1 1;? I  it  lost  by  iion-uae  r— 2 1 1  aiu  ph.  64?.  X  d  J ::  u  cttli 
of  UmolefritiUL:itC!ianuLsai]C!e— 1  Uusli-  lliS:  \I>.JUi*).fi^-l:  ^  ilrawi^'J: 
2  Humph,  wa:  4  ImL  615;  2  Pick.  41;  SJ  Wcncf.  315;  1  Wliart,  4^1;  i  vrtal 
aS7:  3  C  C.  43S;  8.  C.  1  Green  U.  It.  W3|  4  TliOmp.  &  C\  5117;  ii  L  [y.  Van. 
C.  P.  20d;  3  Camp*  227;  4  BliJg.  N.  C.  mt,  2  Id.  KU?  4  itL  J^.'ii  7  llii-^t,  193, 
Wliatevcrtntoiiereswltti  travel,  either  by  peim:niL'nt  Of  ttuipofapy 
iCmctuicsorbnpedlmeiUsf.ldauuisaiice— ci£cih:E,4^7.  Hoofap.i*5!ia«e- 
way  r»  oiij  one  bigbwny  to  onotbtr— 1  MeCord,  4';4 :  iiuki^ephif?  niJitcilal 
In  fron t  of  n  hous o  f o r  reptiirs—3  Camp,  'l^ii :  o r f i  on t h te tm c r  a  iJ, v/c: llnjr 
6o  boUtfbi  to  bo  an,  obstruction— 1CI7  Jfasg.  'iSi-,  or  tlioddivcrv  of  Mrain 
throu^' u  p E pea.  received  in  ca$kAiitaudUi(?  In  wagonsi— 1  Dculo,.'i]:lj  or 
dflUvLry  'ivavona  luipcdlng  travel-aiiL-5t,4LTi  JCamp.7J7;  or  a  team 
lu  front  of  jiLorse-ciii  rcfuslnof  to  turn  oft  tiio  track— 14  CJ  ray.  m\  or  a 

rcompauyobstiiicllD^tbobl^bway.id  ivnufc^nce— 7  Up.  <.an-L,  J. 
A  mere  encroachment  rcndcrlits  tho  liE^liTvay  less  coirmiotiioiis.  la 
A  uulflaucc-aa  CojiQ,  314 ;  12  L'Li^  :i.  TA  ,  ]  1  U  t .!  y ,  c^i. 

Obstmctihg  sidewalk.— Ot>8tracting  a  sidewalk  is  an  ofF ense— 11  Pa. 
8t  196;  as  by  a  staU,  for  sale  of  fruit,eto.-«  GiU,  426;  4  Clark,  (Pa.)  324; 
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fee  107  Mass.  234;  II  Serpr.  &  R.  345;  or  sales  by  constables— 13  10.403: 
orbyauctioueeis— 1  Id.'ilT;  or  by  collectiDg  crowds  by  use  of  violent 
.  or  excited  liinguago— 113  Mass.  8;  1  Dtnio,624j  19  Pa.  St.  412:  1  swan, 
42:  or  by  exiiiuitlm  cfiigics  at  a  wiudow— G  Car.  &  P.  b36;  or  by 
exnibltlug  a  stuffcif  paddy,  or  auy  public  sliow  or  gamo  —  4  CtairlL 
ffa.)  17;  U  Car.  &  P.  W«;  Law  U.  5  Eq.  25;  4  Fost.  &  F.  73:  or  by 
the  uso  of  a  velocipede— 30  Up.  C:in.  Q.  B.  41.  A  temporary  oostnio> 
tlon  on  receiving  or  dellvcrlDg  goods  is  allowed— 1  Denio,&:24;  aoteto* 
grapli  poles  are  not  a  uuisauce— l7  Mass.  655. 

Obstruction  by  railroadi.— The  unlawful  obstruction  of  a  highway 
t^  a  railroad  is  a  nuisauco,  and  the  company  is  liable  to  indictment— 4 
Gray,  21;  27  Vt.  103;  as  by  leavhig  cars  ou  a  highway- 3  Zab.  i&h  112 
Mass.  412;  73  Pa.  St.  29;  or  building  a  road  across  a  highway  without 
authority— 4  Gray,  22;  14  id.  £3;  or,  if  authorized,  negligently  or  op* 
pressivcly  exercising  Its  rights— 21  Alb.  L.  J.  86;  or  crossing,  to  the 
anxiety  or  danger  or  passers— 27  Pa.  St.  339;  but  a  train  crossing  high* 
ways,  tho  company  keeping  closely  within  tlie  range  of  Its  charter,  Is 
not  indictable— 101  Mass.  2Ui ;  see  4  Bam.  &  Adol.  30.  See  Desty's  Crhn. 
Law.  §  121  g. 

Obstructions  to  navigable  waters.— To  obstruct  the  passage  of  a 
navigable  river  by  bridges,  or  otherwise.  Is  a  nuisance— 43  Me.  1^;  It 
How.  518;  i  Pa.  St.  105:  4  Jones.  (N.  C.)  107;  15  Bich.  310:  10  111.  851;  2 
Mich.  519;  4  Ad.  ^  £.  384;  6  id.  143;  16  a  B.  1032;  or  to  divert  part  of 
the  water— 2  Show.  80;  as  by  a  dam— 5  Pick.  L()9;  6  Hand.  726;  4  Wis. 
887;  35  Iowa,  G70;  or  n  wharf,  if  its  effect  is  to  fill  up  the  channel  or  di- 
vert the  current— Thach.  C.  C.  211;  2  Stark.  611.  See  Desty's  Crim. 
Law,  S 122  a. 

Nuisances  in  general.— The  following  have  been  held  nuisances  at 
common  law :  gambling-houses  and  places  for  other  useless  sports-30 
He.  65;  4  Smith  £.  D.670;  6  HiU,  121;  Charlt.  K.  M.  1:  3  Deulo.  109;  8 
£ng.  7U0;  3  Cranch  O.  C.  656;  2  id.  92;  4  id.  106;  1  id.  156;  1  Va.  Cas.  133: 
1  Day,  ()0;  2  Colo.  609:  disorderly  houses-6  B.  Mon.  21:  G  Blackf.  474;  4 
Parker  Or.  B.  233;  8  Blackf.  205;  8  Ind.  494;  13  Pick.  ZSS;  21  N.  H.  343;  1 
Salk.  884 ;  a  pubUo  lottery-9  Nev.  101 ;  18  Up.  Can.  Q.  B.  403;  8  Up.  Can. 
C.P.  1S!J;  keeping  a  public  tippliog-house  for  promiscuous  and  n<^y 
tippling  and  promoting  drunkenness— 42  Ind.  327;  5  Crancli  C.  C.  304;  6 
Blackf.  474;  12  B.  Mon.  2;  Law  B.  1 C.  C  21;  common  drunkenness*  al- 
though tho  party  be  not  constantly  in  that  condition— 34  Vt.  323 ;  bouses 
of  ill-fame,  if  open,  notorious,  and  scandalous  to  tho  publie  genevally 
—2  Yerg.482;  4  McOonl,472:  2  fierg.  &  B.  288;  .42  Indr327;  any  public 
exhibition  which  is  scandalous— 3  Day,  103:  adulteration  of  food-r-s 
Maule  &  S.  11:  4  Camp.  12;  4  Maule  &  S.  2l4;  carrying  on  offensive 
trades  in  a  thickly  populated  eommunity— 27  xnd.  430:  all  injuries  or 
obstructions  to  highways— 1  Denio,424;  2  Ind.  440:  3  id.  447;  26  Wis. 
647;  5  Ired.  i^69;  to  allow  a  highway  to  become  grossly  out  of  repair— 12 
Up.  Can.  C.  P.  450;  9  Car.  &  P.  469. 

371.  An  act  which  affects  an  entire  community  or 
neighborhood,  or  any  considerable  number  of  persons,  as 
specified  in  the  last  section,  is  not  less  a  nuisance  because 
the  extent  of  the  annoyance  or  damage  inflicted  upon  in- 
dividuals is  unequal.  [Approved  March  30th,  in  effect 
July  1st,  1874.] 

372.  Every  person  who  maintains  or  commits  any 
public  nuisance,  the  punishment  fox  which  is  not  other- 
wise prescribed,  or  who  willfully  omits  to  perform  any 
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le^l  duty  relating  to  the  removal  of  a  public  nttisanoe*  ii 
guliy  of  a  misdemeanor. 

373.  Every  person  who  establishes  or  keeps,  oroauses 
to  be  established  or  kept,  within  the  limits  of  any  city,' 
town,  or  village,  any  pest-house,  hospital,  or  place  for  per- 
sons affected  with  contagious  or  infectious  diseases,  is 
guilty  of  a  misdemeanor. 

374.  Every  person  who  puts  the  carcass  of  any  dead 
animal,  or  the  offal  from  any 'slaughter-pen,  corral,  or 
butcher-shop,  into  any  river,  creek,  pond,  reservoir, 
stream,  street,  alley,  public  highway,  or  road  In  common 
use,  or  who  attempts  to  destroy  the  same  by  Are  within 
one-fourth  of  a  mile  of  any  city,  town,  or  village,  and 
every  person  who  puts  the  carcass  of  any  dead  animal,  ot 
any  offal  of  any  kind,  in  or  upon  the  borders  of  any 
stream,  pond,  lake,  or  reservoir,  from  which  water  is 
drawn  for  the  supply  of  the  inhabitants  of  any  city,  city 
and  county,  or  any^  town,  ib  this  State,  so  that  the  drietin- 
age  from  such  carcass  or  offial  may  be  taken  up  by  or  in 
such  stream,  pond,  lake,  or  reservofar,  or  who  allows  the 
carcass  of  any  dead  animal,  or  any  offal  of  any  kind,  to 
reinain  in  or  upon  the  borders  of  any  such  stream,  pond, 
lakid,  or  reservoir,  within  the  boundaries  of  any  lands 
owned  or  occupied  by  him,  or  who  keeps  any  horses, 
mtnes,  cattle,  swine,  sheep,  or  live-stock  of  any  kind,  / 
penned,  corralled,  or  housed  on,  over,  or  on  the  borders 
of  any  such  stream,  pond,  lake,  or  reservoir,  so  that  the 
waters  thereof  Shall  become  polluted  by  reason  thereof, 
is  guilty  of  a' misdemeanor,  and  upon  conviction  thereof 
sliftll  be  punished  as  prescribed  in  section  tbree  hundred 
and  seventy-seven  of  this  Code.    [In  effect,  March  23id, 

375.  Every  person  who  makes  or  keeps  gunpowder, 
nitro-glycerine,  or  other  highly  explosive  substance,  with- 
in aby  city  or  town,  or  who  carries  the  same  through  the 
streets  thereof,  in  any  quantity  or  manner  such  as  is  pro* 
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liibited  by  law,  or  by  any  ordinance  of  such  city  or  town, 

is  guilty  of  a  misdemeanor. 

Dangerous  ezplosires.— The  keeping  or  miBUfSctiirliig  of  ex^o- 
siresor  inflsminaDle  sabstancesinsnch  quantities  and  places,  or  lo  such 
manner  as  to  euclangerUfe  or  property,  Is  a  nuisance— 56  Barb.  Ti;  1 
Johns.  78:  84  Me.  36;  107  Mass.  m;  74  Pa.  St.  280;  1  Swan,  213;  Thach. 
0.0. 14;  8  East,  192;  Dears.  &  B.  209;  as  large  qnantlties  of  gnnpow- 
irJLi^lf  ^  in jpopulons  place»~l  Johns.  78;  6  Hill,  292;  66  Ban>.  7^;  13 

376.  Eyery  master  of  a  vessel  subject  to  quarantine  or 
visitation  by  the  quarantine  officer,  arriving  in  the  port 
of  San  Francisco,  who  refuses  or  omits— 

1.  To  proceed  with  and  anchor  his  vessel  at  the  place 
assigned  for  quarantine,  at  the  time  of  his  arrival;  or, 

2.  To  submit  his  vessel,  cargo,  and  passengers  to  the 
examination  of  the  quarantine  officer,  and  to  furnish  all 
necessary  information  to  enable  that  officer  to  determine 
to  what  length  of  quarantine  and  other  regulations  they 
ought,  respectively,  to  be  subject;  or, 

3.  To  remain  with  his  vessel  at  the  quarantine  during 
the  period  assigned  for  her  quarantine,  and  while  at  quar- 
antine to  comply  with  the  regulations  prescribed  by  law, 
and  with  such  as  any  of  the  officers  of  health,  by  virtue  of 
authority  given  them  by  law,  shall  prescribe  in  relation 
to  his  vessel,  his  cargo,  himself,  his  passengers,  or  crew; 

— ^is  punishable  by  imprisonment  in  the  county  jail  not 
exceeding  one  year,  or  by  fine  not  exceeding  two  thousand 
dollars,  or  both.    [In  effect  March  9th,  187&] 

See  Pol.  Code,  gS  3004-8032;  Id.  SS  3013, 3014, 3017-3019. 

377.  Every  person  who  willfully  violates  any  of  the 
laws  of  this  State  relatii^  to  the  preservation  of  the  public 
health,  is,  unless  a  different  punishment  for  such  violation 
is  prescribed  by  this  Code,  punishable  by  imprisonment 
in  the  county  jail  not  exceeding  one  year,  or  by  line  not 
exceeding  one  thousand  dollars,  or  both. 

See  ante,  S  876;  PoL  Code,  §S  2978-3063. 

378.  Every  person  charged  with  the  performance  of 
any  duty  under  the  laws  of  this  State  relating  to  the 
preservation  of   the  public  health,  who  willfully  neg* 
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lects  or  refuses  to  perform  the  same,  is  guilty  of  a  misde- 
meanor. 
See  Pol.  Code,  SS  »78-a06a. 

379.  Erery  person,  not  the  master  or  owner,  or  not 
anthoriased  to  act  as  pilot  under  the  laws  of  this  State, 
who  pilots  or  offers  to  pilot  any  Tessel  to  or  from  any 
I>ort  of  this  State  for  which  there  are  commissioned  or  li« 
censed  pilots,  or  who  pilots  or  offers  to  pilot  any  vessel  to 
or  from  any  port  other  than  that  for  which  he  is  conmiis- 
aloned  or  licensed,  and  for  which  there  are  pilots  so  com- 
missioned or  licensed,  is  guilty  of  a  misdemeanor.  [Ap- 
proved March  30th,  in  effect  July  1st,  1H74.] 

See  PoL  Code,  SS  2429>2447, 2457-2468»  2476-2491,  and  note. 

380.  Every  apothecary,  druggist,  or  person  carrying 
on  business  as  a  dealer  in  drugs  or  medicines,  or  person 
employed  as  clerk  or  salesman  by  such  person,  who,  in 
putting  up  any  dru^s  or  medicines,  or  making  up  any 
prescription,  or  filling  any  order  for  drugs  or  medicines, 
willfully,  negligently,  or  ignorantly  omits  to  label  the 
same,  or  puts  an  untrue  label,  stamp,  or  other  designation 
of  contents,  upon  any  box,  bottle,  or  other  package  con- 
taining any  drugs  or  medicines,  or  substitutes  a  different 
article  for  any  article  prescribed  or  ordered,  or  puts  up  a 
greater  or  less  quantity  of  any  article  than  that  prescribed 
or  ordered,  or  otherwise  deviates  from  the  terms  of  the 
prescription  or  order  which  he  undertakes  to  follow,  in 
consequence  of  which  human  life  or  health  is  endan- 
gered, is  guilty  of  a  misdemeanor,  or  if  death  ensues,  is 
guilty  of  a  felony. 

See  7  N.  Y.  S97;  CIt.  Code,  SS  1708,  S333, 3S2S. 

381.  Every  person  who,  in  putting  up  in  any  bag, 
bale,  box,  barrel,  or  other  package,  any  hops,  cotton, 
wool,  grain,  hay,  or  other  goods  usually  sold  in  bags, 
bales,  boxes,  barrels,  or  packages  by  weight,  puts  in  or 
conceals  therein  anything  whatever,  for  the  purpose  of 
increasing  the  weight  of  sach  bag,  bale,  box,  barrel,  or 
package,  with  intent  thereby  to  sell  the  goods  thereiUi  or 
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to.  «nable  another  to  sell  the  same,  for  an  increased 
>veight,  is  punishable  by  fine  of  not  less  than  twenty-five 
dollars  for  each  offense.  [Approved  March  3(Hh,  in  ef- 
fect July  1st,  1874.] 

382.  Every  person  who  adulterates  or  dilutes  any  ar- 
ticle of  food,  drink,  drug,  medicine,  spirituous  or  malt  U« 
quor,  or  wine,  or  any  article  useful  in  compounding  them, 
with  a  fraudulent  intent  to  offer  the  same  or  cause  or  per* 
mit  it  to  be  offered  for  sale  as  unadulterated  or  undiluted, 
and  every  person  who  fraudulently  sells,  or  keeps  or  of* 
f era  for  sale  the  same,  as  unadulterated  or  undiluted,  is 
guilty  of  a  misdemeanor. 

Adnlteration  of  food<— To  render  anwbolesome  any  food  to  be  con- 
sumed is  an  indictable  nulsance-3  Maule  ^b  S.  11 ;  4  Camp.  12;  4  Maole 
ft  S«  214.  Tbat  thejparty  did  not  know  tUat  tbe  pro  visions  were  aduk 
terated  has  been  ueld  no  defense— 2  Allen, ItiO;  did. 489;  15Mee8. ft 
W.404:  10  Allen,  199:  103  Mass.  444:  10  R.  I.  238;  <  Parker  Cr.  B.Sfi5; 
contra,  Farrell  9.  State,  32  Oliio  St.  456. 

383.  Every  person  who  knowingly  sells,  or  keeps  or 
offers  for  sale,  or  otherwise  disposes  of  aoy  article  of  food, 
drink,  drug,  or  medicine,  knowing  that  the  same  has  be- 
come tainted,  decayed,  spoiled,  or  otherwise  unwhole- 
some or  unfit  to  be  eaten  or  drank,  with  intent  to  permit 
the  same  to  be  eaten  or  drank,  is  guilty  of  a  misdemeanor. 

384.  Every  peraon  who  willfully  or  negligently  sets 
on  fire,  or  causes  or  procures  to  be  set  on  fire,  any  woods, 
prairies,  grasses,  or  grain,  on  any  lands,  is  guilty  of  a  mis- 
demeanor. 

See  Act  of  1872,  Destmctlon  of  Forests,  Appendix,  p.  713. 

385.  Every  person  who,  at  the  burning  of  a  building, 
disobey.s  the  lawful  orders  of  any  public  officer  or  fire- 
man, or  offers  any  resistance  to  or  interferes  with  the 
law'ful  efforts  of  any  fireman  or  company  of  firemen  to 
extinguish  the  same,  or  engages  in  any  disorderly  con- 
duct calculated  to  prevent  th«  same  from  being  extin- 
guished, or  who  forbids,  prevents,  or  dissuades  others 
from  assisting  to  extinguish  the  same,  is  guilty  of  a  mis- 
demeanor. 

S^  PoL  Code,  SS  333»-3349. 


165  OBXKXS  AQAIHST  PUBUO  HEALTH.     §§  386-92 

386.  Every  person  who  demands  or  receives  compen- 
sation for  the  use  of  any  bridge  or  ferry,  or  sets  up  or 
keeps  any  road,  bridge,  ferry,  or  constructed  ford,  for  the 
purpose  of  receiving  any  remuneration  for  the  use  of  the 
same,  without  authority  of  law,  is  guilty  of  a  misde- 
meanor. 

387.  Every  person  who,  having  entered  into  an  under- 
taking to  keep  and  attend  a  ferry,  violates  the  conditions 
of  such  undertaking,  is  guilty  of  a  misdemeanor. 

8m  If  2850, 2854. 

388.  Every  person  who  willfully  rides  or  drives  faster 
than  a  walk  on  or  over  any  toll-bridge,  lawfully  licensedf 
is  punishable  by  fine  not  exceeding  twenty  dollars. 

389.  Every  person  not  exempt  from  paying  tolls,  who 
crosses  on  any  ferry  or  toll-bridge,  pr  passes  through  any 
toll-gate,  lawfully  kept,  without  paying  the  toll  therefor, 
and  with  intent  to  avoid  such  payment,  is  punishable  by 
fine  not  exceeding  twenty  dollars. 

390.  Every  person  in  charge  of  a  locomotive  engine, 
who,  before  crossing  any  traveled  public  way,  omits  to 
cause  a  bell  to  ring  or  steam-whistle  to  sound  at  the  dis- 
tance of  at  least  eighty  rods  from  the  crossing,  and  up  to 
it,  ia  guilty  of  a  misdemeanor. 

Bee  ClT.  Code,  f  488.  A  habitual  failure  to  rive  warnings  and  skmals 
on  Interaectlng  roads  is  Indictable— 13  Bush.lSS.   See  Civ.  Code,!  486. 

391.  Every  person  who  is  intoxicated  while  in  charge 
of  a  locomotive  engine,  or  while  acting  as  conductor  or 
driver  upon  any  railroad  train  or  car,  whether  propelled 
by  steam  or  drawn  by  horses,  or  while  acting  as  train  dis- 
patcher, or  as  telegraph  ox>erator  receiving  or  transmit- 
ting dispatches  in  relation  to  the  movement  of  trains,  is 
guilty  of  a  misdemeanor. 

See  Pol.  Code,  SS  2920-2933. 

392.  Every  person  who,  in  making  up  or  running  rail- 
road trains,  places  or  runs,  or  causes  to  be  placed  or  run, 
any  freight  car  in  the  rear  of  passenger  cars,  is  guilty  of  a 
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misdemeanor;  and  if  loss  of  life  or  limb  results  from  such 
placing  or  running,  is  guilty  of  felony.  The  term  "  freight 
car/'  as  used  in  this  section,  does  not  include  a  baggage, 
express,  or  mail  car. 

393.  Every  engineer,  conductor,  brakeman,  switch- 
tender,  or  other  officer,  agent,  or  servant  of  any  railroad 
company,  who  is  guilty  of  any  willful  violatiou  or  omis- 
sion of  his  duty  as  such  officer,  agent,  or  servant,  where- 
by human  life  or  safety  is  endangered,  the  punishment  of 
which  is  not  otherwise  prescribed,  is  guilty  of  a  misde> 
meaner. 

394.  Every  person  who  willfully  exposes  himself  or 
another  afflicted  with  any  contagious  or  infectious  dis- 
ease, in  any  public  place  or  thorou;;hfare,  except  in  his 
necessary  removal  in  a  manner  the  least  dangerous  to  the 
public  health,  is  guilty  of  a  misdemeanor. 

395.  Every  person  who  willfully  makes  or  publishes 
any  false  statement,  spreads  any  false  rumor,  or  employs 
any  other  false  or  fraudulent  means  or  device,  with  in- 
tent to  affect  the  market  price  of  any  kind  of  property,  is 
guilty  of  a  misdemeanor. 

396.  Evef y  person  driving  any  conveyance  drawn  by 
horses,  upon  any  public  road  or  way,  who  causes  or  suf- 
fers his  horses  to  run,  with  intent  to  pass  another  convey- 
ance, or  to  prevent  such  other  from  passing  his  own,  is 
guilty  of  a  misdemeanor. 

397.  Every  person  who  sells  or  furnishes,  or  causes  to 
be  sold  or  furnished,  intoxicating  liquors  to  any  habitual 
or  common  drunkard,  or  Indian,  is  guilty  of  a  misde- 
meanor. [Approved  March  26th,  1874;  in  effect  sixty 
days  after  passage.] 

See  Act  of  1873,  Sale  of  Liquors  to  Mlnoxs,  Appendix,  p.  71& 

398.  Every  person  who  sells  or  furnishes  to  any  In- 
dian any  fire-arm,  or  ammunition  therefor**  is  guilty  of  a 
misdemeanor. 
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399.  If  the  owner  of  a  mischievous  animal,  knowing 
ita  propensities,  willfully  suffers  it  to  go  at  large,  or  keeps 
it  without  ordinary  care,  and  such  animal,  while  so  at 
large,  or  while  not  kept  with  ordinary  care,  kills  any  hu- 
man being  who  has  taken  aU  the  precautions  which  tlie 
circumstances  permitted,  or  which  a  reasonable  person 
would  ordinarily  take  in  the  same  situation,  is  guilty  of 
a  felony. 

400.  Every  person  who  deliberately  aids,  or  advises, 
or  encourages  another  to  commit  suicide,  is  guilty  of  a 
felony.    [Approved  March  30th,  in  effect  July  lat,  1874.] 

400.  Every  person  exhibiting  the  deformities  of  An- 
other, or  his  own  deformities,  for  hire,  is  guilty  of  a  mis- 
demeanor; and  every  person  who  shall  by  any  artificial 
means  give  to  any  person  the  appearance  of  a  deformity, 
and  shall  exhibit  such  person  for  hire,  shall  be  guilty  ot  a 
misdemeanor.    [Approved  February  4th,  1874.] 

400.  Any  person  who  shall  knowingly  sell,  or  offer  for 
sale,  or  use,  or  expose,  or  who  shall  cause  or  procure  to 
be  sold  or  offered  for  sale,  or  used,  or  exposed,  any  horse, 
mule,  or  other  animal  having  the  disease  known  as  glan- 
ders, or  farcy,  shall  be  guilty  of  a  misdemeanor.  [In  ef- 
fect April  16th,  1880.] 

401.  Every  animal  having  glanders,  or  farcy,  shall  at 
once  be  deprived  of  life  by  the  owner  or  person  having 
charge  thereof,  upon  discovery  or  knowledge  of  its  condi- 
tion ;  and  any  such  owner  or  person  omitting  or  refusing  to 
comply  with  the  provision  of  this  section  shall  be  guilty  of 
a  misdemeanor.    [In  effect  April  16th,  1880.] 

401.  Every  person  who  adulterates  candy,  by  using  in 
its  manufacture  terra  alba,  or  any  other  deleterious  sub- 
stance or  substances,  or  who  sells  or  keeps  for  sale  any 
candy  or  candies  adulterated  with  terra  alba,  or  any 
other  deleterious  substance  or  substances,  is  guilty  of  a 
misdemeanor.    [In  effect  March  16th,  1878.] 
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TITLE  XL 

Of  CriiiMs  against  the  Publio  Peaoe. 

I  40L  DlstuitMuioe  of  pubUo  meetings,  otber  fban  religloiis  orpoU^ 

icaL 
S  404.  "Biot**  defined. 
S  405.  Biot,  ptmisbment  of. 

5406.  "Sottt"  defined. 

5407.  "Unlawful  assembly  "defined. 

S  408.  Pnnlshment  of  rout  and  nnlawf  ul  assembly. 

S  409.  Bemalnlng  present  at  place  of  riot/ete.,  after  warning  to  dl^ 

perse. 
S  410.  ICaglstrates  neglecting  or  refusing  to  disperse  rioters. 
S  411.  Consequence  of  resisting  process  after  a  county  baa  been  die* 

dared  In  a  state  of  insurrection. 
S412.  Prise  figbts. 
S  413.  Persons  present  at  prize  figbts. 
S  414.  Leaving  tbe  State  to  engage  in  prize  figbts. 
S  4i9.  Disturbing  tbe  peace  In  nigbt-time. ' 
S  41C.  Refusing  to  disperse  upon  lawfttl  commaud. 
S  417.  Exbiblting  deadly  weapon  in  rode,  etc.*  manner,  or  oalng  tb* 

same  unlawfully. 
S  418.  Forcible  entry  and  detainer. 
S  419. '  Returning  to  take  possession  of  lands  after  being  removed  by 

legal  proceedings. 
S420.  Inciting  riot.  [Repealed.] 

403.  Every  person  who,  withoat  authority  of  law* 
willfully  disturbs  or  breaks  up  any  assembly-  or  meeting, 
not  unlawful  in  its  character,  other  than  such  as  is  men- 
tioned in  sections  fifty-nine  and  three  hundred  and  two, 
is  guilty  of  a  misdemeanor. 

Disturbing  meetings.— A  disturbance  of  any  public  meeting  is,  at 
comiDOftlaw.lndictau&--38  Barb..64S;  3  QMmtCa6v4e6;  W  Ind.  68;  n 
Me.  125:  2  McCord,  117;  3  Tex.  Ct.  App.  116;  as  a  town  meeting— IS 
MaRs.  889;  or  a  meeting  of  school  director»~M  Pa.  St.  *2<>6.  To  molesfe 
aucl  disturb  baye  a  welMeflned  meauing— M  Ala.  893.  The  natural 
tendency  of  tbe  act  must  be  to  disturb  the  assemblage— 28  Ind.  364; 
Smith  <Ind.)  408;  and  the  disturbance  must  be  wil?ful  and  desij^ed— 
1  Gray,  480.  A  man  may  hiss  an  actor  on  the  stage— »  Tex.  Ct.  App. 
116;  1  Craw.  A  D.  186;  but  not  for  the  purpose  of  ruining  the  play  or 
the  actor-3  Camp.  aoSi  -.«       ir-* 
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404.  Any  use  of  force  or  violence,  disturbing  the  pab* 
lie  peace,  or  any  threat  to  use  such  force  or  violence,  if 
accompanied  by  immediate  power  of  execution,  by  two 
or  more  persons  acting  together,  and  without  authority  o£ 
law,  is  a  riot. 

Hiot.— Riot  Is  a  tnmultuoui  disturbance  of  the  peace  hy  perartnii  a^ 
cemLledot  tlielrownauiliorttytWJtli  Ititeiito/  ]>aitlii3^  tlioir  (U^Ntgaa 
Into  execution  In  a  violent  mimncr,  whether  tlii^  oUj^-ft  ho  JawhiTor 
unlawful^  Biackf.  dhS;  AamsAW;  1  Hill,  (S.  C,}m[  Hl\U  iSiJj  4iL  Id. 

H,  ^:i;  a  Kiclj,  m  [  KIce,  25S,  Thtiu  nm^x  Ljc  force  dv  violmjcij,  or  acta 
tend  Lug  tberetUf  and  gxilculateil  to  sLrikts  tc?nor  into  the  jteuuh:!— Ifl 
Mitss.  61 S;  II  Tlid.  JJJ4:  3J  Me.  6M;  2  J.iLlluym.  Vliii;  4tar  ,VK3(J| 
aiid  If  OTio  ucrsou  be  ajanncd  It  J:!  fiullit  it ul— Addis.  L>i7;  IKinur,  13! 
1  Elcli.  5*  It  Is  €uou£li  If  tlio  action  of  tho  paillca  Lo  ao  vlokuL  ruJ 
tumultuous  ail  to  bo  likely  to  cause  fii^lit,  and  If  li^Uividuals  aia 
fcrlghtcuccl— 7  tllrdi,  S{  I  Spear,  laj  by  tUreatc^nhig  lan^fua^o  or  other 
mLstoebavior— 73  N.  <J,  25i  13  Rich,  b3i  and  wi  HCteiupt  lo  commit  nn  net 
of  TJoieuce— 7tl'  N.  C  66;  but  personal  violeiiccjjjeeil  not  ho  fiomiuitted 
—2  Caiutt-  3(i!):  atid  the  act  duEie  ur  :itceui]itf2ti  iitu^t  iwi  uuhiwfui— II  Mo. 
147 i  ft3  disturblii a:  a  uieetlJij^  hi wf  ully  1 1 l hi—  l  (i ray ,  ild.  Kv en  ii  l;iwf  ui 
ac(  may  be  done  in  eucIi  a  vloleuc  and  taiiiultuous  niLmuer  us  to  con- 
stitute a  riot— ii  lud.  273;  70  N.  C.  iiS;  51  III.  2Wi;  seo  Irt  Mo.  3ltij  « 
yerff.  SS6j  I  mil,  (S.  C.)  afr^;  li  Mo.  147;  as  removluff  a  iiulsaueo-^  IIU 
l*y;  13  Ejcli.  *J3i  or  i^dslug  a  liberty  iiolc—Addld.iiN. 

The  assemblage.— The  assemblage  must  be  unlawful— 1  Ired.  30;  yet 
an  imiocent  assembly  may  become  riotous  by  subsequent  riotous  acts' 
—2  UcCord.  117;  18  Me. 346;  42Ind.  273;  01  III.  286;  701^.  C.  66;  and  per- 
•ons  intending  only  a  frolic,  may  so  change  their  course  as  to  commit 
ariot— 7Bicb.5;  asmisbehavingatadance— 13Ind.  260;  or  disorderly 
behavioratatown-meeting— 16liass.885;  soachariYari— 4Ind.  114;  by 
making  noises,  etc.,  in  the  night-time— id. ;  or  going  through  the  streets 
crying  **  fire,"  blowing  horns,  etc.,  or  kicking  a  foot-ball  in  a  noisy  and 
tomuUnous  manner,  to  the  terror  of  the  people— Rice,  257.  In  North 
Carolina,  where  the  assemblage  is  lawf  lu,  subsequent  illegal  acts  of 
the  members  will  not  make  them  rioters— 1  Ired.  30. 

Nu)   ■  r  mofH  petf^on*  must 

eoDciir::'  i  •..;,.:  ii.;i;.";ii'- "l:.i!-i.  i  i.i,i.  i.i .  .j:  .Hiuj.  flUO;  10  hi.  450;  11 
id.SBT:  <;Blackf.  S?;  2>  4l;i,  4Tr^;  SO  hJ.  27;  3  Yerg.  flS;  3  Illch.  337:  2 
BDpar^mi  1  A^jhm,  4ti;  1  Bay >  31^;  2McCord,4ii:';  galk.fi;)^;  Holt,fi3fii 
9  BUTT,  latei  1  LI*  Raym.  454;  y  Car.  &  P-  *j1;  aee  4J  iiid.  '27 11;  51  Ga, 
374.  A  riot  raay  bo  committed  whcro  only  two  persona  aro  actively 
engagGd,  If  a  third  person  laprcaeut  aiding  and  aljcttliig  them— 33  Mo. 
SM\  m  Ga.  77.  Contra^  1  Mon-ls,  142>  The  disturbatico  of  the  publlo 
poaeo  miist  be  in  the  execution  of  some  private  object— 3  Bpear,  499 j 
i  Rich.  337 ;  S3  Law  Reporterp  7C5. 

405.  Every  person  who  participates  in  any  riot  is 
punishable  by  imprisonment  in  the  county  jail  not  ex- 
ceeding two  years,  or  by  fine  not  exceeding  two  thousand 
dollars,  or  both. 

Zilability  of  parties.— Riot  at  common  law  is  a  misdemeanor,  pimlshi 
able  by  fine  and  imprlsopment— 6  Car.  &  P.  81.  All  who  encourogeb 
Incite,  promote,  or  uikepart  In  it,  whether  by  words,  signs,  or  ges* 
tores,  areprinGh)^&-65  Barb.  606;  33  Me.  496:  33  id.  554;  11  Met.  66;  i 
Ko.  368;  2fVt.  SJTAddis.  277;  9  Car.  &  P.  437;  bnt  mere  presence  alone 
Pmr.  ConB-15* 
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ivlll  not  render  one  liable— U  Cox  0. 0. 390.  A  person  who  comoMnces 

eforettr '^'    '      "       '   '     " 

.  Wom< 

. rmaylM 

;  U;  but  an  infant  under  the  age  of  dlsoretlon  cannofr— 3  Ld.  Bayob 
12M. 

406,  Whenever  two  or  more  persoms,  assembled  and 
acting  together,  make  any  attempt  or  advance  toward  the 
commission  of  an  act  which  would  be  a  riot  if  actually 
committed,  such  assembly  is  a  rout. 

Rout— A  disturbance  of  the  peace  by  persons  assembling  with  Intent 
to  do  a  riotous  act,  and  actually  moTuig  toward  its  execution,  is  a 
rout— 2  Whart.  Cr.  L.  8th  ed.  S 1936;  1  Buss.  Cr.  9th  ed.  S78.  At  common 
law  at  least  three  persons  are  necessary  to  constitute  the  offense— 1 
Hawk.  P.  C.  ch.  65,  S 1*  IVhere  the  requisite  number  of  persons  meel^ 
stake  money,  and  propose  to  engage  in  a  prlze-flght.  It  is  a  rout-t 
Spear,  AD9j  and  all  present  aiding  and  encouraging  are  equally  guilty-* 
lffMa88.8©jlBooC27ftj8Monr216. 

407.  Whenever  two  or  more  persons  assemble  together 

to  do  an  unlawful  act,  and  separate  without  doing  or  ad« 

Tancing  toward  it,  or  do  a  lawful  act  in  a  violent,  boistexw 

ous,  or  tumultuous  manner,  such  assembly  is  an  unlawful 

assembly, 

Unlawftil  a88embly.-At  common  law  it  is  an  assemblage  of  three 
or  more  persons  with  intent  to  do  that  which  if  done  would  make 
them  rioters,  but  making  no  motion  toward  doing  the  act— 18  Me.  846: 
8  McCord,  117;  8  Bam.  ^^  Aid.  566;  4  Car.  &  P.  378;  6  Id.  164;  9  id.  481: « 
Up.  Can.  C.  P.  372;  as  an  assembly  t«  witness  a  prlze-flght— 2  Car.  A  P. 
234;  4  id.  837;  or  an  assemblage  met  to  go  nlght-poacmng— 6  Oar.  A  P. 
671.  To  constitute  the  offense  no  overt  act  of  violence  is  necessary— A 
tJp.  Can.  C.  P.  372.  Persons  lawfully  assembled  may  become  an  unlaw* 
fm  assembly  if  their  conduct  becomes  such  as  would  have  made  them 
an  unlawful  assembly  at  the  outset— 18  Me.  346:  2  McCord,  117;  1  Hill, 
S.  C.  862:  6  Yerg.  625;  4  Fa.  L.  J.  83;  and  see  14  Mo.  147;  8  Starit.  79s  9 
Car.  &  P.  91. 

408L   Every  person  who  participates  in  any  rout  or  nn* 

lawful  assembly  is  guilty  of  a  misdemeanor. 

Liability  of  parties.— All  present  aiding  are  equally  guilty— 16  KaM> 
889;  1  Boot,  276;  8  Mon.  216. 

409.  Every  person  remaining  present  at  the  place  of 
any  riot,  rout,  or  unlawful  assembly,  after  the  same  has 
been  lawfully  warned  to  disperse,  except  public  officers 
and  persons  assisting  them  in  attempting  to  disperse  th9 
same*  is  guilty  of  a  misdemeanor. 

410.  If  a  magistrate  or  officer,  having  notice  of  an  un« 
lawful  or  riotous  assembly,  mentioned  in  this  ohapter^ 
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neglects  to  proceed  to  the  place  of  assembly,  or  as  near 

thereto  as  he  can  with  safety,  and  to  exercise  the  author* 

ity  with  which  he  is  invested  for  suppressing  the  same 

and  arresting  the  offenders,  he  is  guilty  of  a  misdemeanor. 

Suppression  of  riots.— A  Justice  of  the  peace  is  liable  for  not  trying 
to  suppress  a  riot->l  Yeates,  419;  so,  to  refuse  to  aid  an  officer  iu  trylnz 
to  suppress  a  riot  Is  an  offense— see  9  Mo.  268 ;  Addis.  277 ;  1  Car.  &  M. 
«14. 

411.  A  person  who,  after  the  publication  of  the  proc* 
lamation  authorized  by  section  j^even  hundred  and  thirty 
two,  resists  or  aids  in  resisting  the  execution  of  process 
in  any  county  declared  to  be  in  a  state  of  insurrection,  or 
who  aids  or  attempts  the  rescue  or  escape  of  another  from 
lawful  custody  or  confinement,  or  who  resists,  or  aids  in 
resisting  any  force  ordered  out  by  the  governor  to  quell 
or  suppress  an  insurrection,  is  punishable  by  imprison* 
ment  in  the  State  prison  not  less  than  two  years. 

See  asUe,  S  148;  post,  731. 

412.  Every  i>erson  who  engages  in,  instigates,  en- 
courages, or  promotes  any  ring  or  prize  fight,  or  any 
other  premeditated  fight  or  contention,  (without  deadly 
weapons)  either  as  principal,  aid,  second,  umpire,  sur- 
geon, or  otherwise,  is  punishable  by  imprisonment  in  the 
State  prison  not  exceeding  two  years. 

Afl^af.— An  nlTray  l3  a  fliijIitTns^  hy  mutual  ct>QSfin%  by  two  or  more 

rBTSous  in  jt^oinif^  miWlc  [ila«  p,  to  tlie  tenor  of  thojncoplt?— li  Dmin^l^S? 

615;  ac^ps  15  Ai'K.2(iJ;  iiUlKr  FVf^tio*  niTiresimipl3v(?terror-5  Stioh,  fa;  35 
AIJi,  ^i,  Thei  e  iiiiiflt  i>anc^tual  tlptit  kM  1»y  nt  ]rn4^E  two  [n^rHOiitt— ."^l Ala, 
ftWi  I  Biiif  kf,  3TT :  5  Vf^rK*  fU^i  4  Hniiiuh.  .|':!^f;  sta  4  JUwkiJprTj;  2  Trim. 
198.  U  Uicmdea  assault  niul  luitrjny-^'lO  ItkI.  11^;  A.  C.  1  tJrLr^n€,R. 
WW;  ^  Alft.  »jJ«:  15  Ark.  204.  Tliii  iiUuin  of  llslitUij;  iimsjt  ha  ptiJjllc-'Jl 
AlA.  2t^;  21 1±\^;  13  Ga.  '£12;  3  llebk.  TiA;  a  J:^trob.  &^i  d  Uumy^.  b^  ^ 

Ztiabilitf  of  parties.^All  persons  present,  aiding  and  encouraging, 
arc  equally  guilty— 13  6a.  322;  16  Mass.  389;  1  Boot.  275;  3  Hon.  216:  see 
71 N.  C.  2w.  Every  person  concerned  In  a  duel  Is  equally  responsible— 
•  lielgb.  603.   As  to  surgeons— see  24  Gratt.  624. 

413.  Every  person  willfully  present  as  a  spectator  at 
ftny  fight  or  contention  mentioned  in  the  preceding  sec- 
tion, is  guilty  of  a  misdemeanor. 

414.  Every  person  who  leaves  this  State,  with  intent 
to  evade  any  of  the  provisions  of  the  last  two  sectionsi 
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and  to  commit  any  act  out  of  this  State,  snch  as  is  pro- 
hibited by  them,  and  who  does  any  act  which  would  be 
punishable  under  these  provisions,  if  committed  within 
this  State,  is  punishable  in  the  same  manner  as  he  woul4 
have  been  in  case  such  act  had  been  committed  within  this 
State. 

Leaving  State  to  fight  a  duel.— A  cballeDge  to  flgbt  in  another  State 
to  pcimlly  cognizable  in  the  State  in  which  the  challenge  is  issued— 3 
Brcv.  24;];  I  Tread.  107;  63  Ga.  332;  1  Hawks,  487:  see  12  Ala.  27G;  2 
Camp.  jiiiJ;  iior  U  it  necessary  to  prove  that  the  challenge  ever  reached 
its  dcstinatiou— 2  Cami).  duu.  The  offense  is  continuous  and  is  triable 
In  the  State  whero  the  challenge  issued— Thach.  C.  C  390;  3  Brev. 
M3;  68  Ga.  332;  1  Hawlos,  487;  see  12  Ala.  276;  2  Camp.  686. 

415.  Every  person  who  maliciously  and  willfully  dis- 
turbs the  peace  of  any  neighborhood  or  person,  by  loud 
or  unusual  noise,  or  by  tumultuous  or  offensive  conduct, 
or  threatening,  traducing,  quarreling,  challenging  to 
fight  or  fighting,  or  who,  on  the  public  streets  of  any  un- 
incorporated town,  or  upon  the  public  highways  in  such 
unincorporated  town,  run  any  horse-race,  either  for  a 
wager  or  for  amusement,  or  fi.res  any  gun  or  pistol  in  such 
unincorporated  town,  or  use  any  vulgar,  profane,  or  in- 
decent language  within  the  presence  or  hearing  of  women 
br  children,  in  a  loud  and  boisterous  manner,  is  guilty  of 
a  misdemeanor;  and  upon  conviction  by  any  court  of 
competeut  jurisdiction,  shall  be  punished  by  fine  not  ex- 
ceeding two  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  for  not  more  than  ninety  days,  or  by  both  fine 
and  imprisonment,  or  either,  at  the  discretion  of  the  court. 
Jin  effect  March  20th,  1878.] 

Breach  of  peace.— All  acts  tending  to  disturb  the  public  peace  are 
Indictable  at  common  law— see  1  Bfsh.  C.  L.  6th  cd.  S  533;  acts  bv 
which  the  peace  and  security  of  the  public  are  disturbed— see  4  BL 
Com.  142.  There  need  not  be  such  conduct  as  amoiwts  to  assault  and 
batterj'— 29  Conn.  72.  The  following  are  examples  of  the  offense  at 
common  law:  Making  loud  noises,  etc.,  in  the  uight-time— 4  Ind.  114; 
loud  and  violent  language,  opprobrious  epithets,  and  exclamations  at- 
tracting crowds,  even  when  committed  in  one's  own  house— 99  Mass. 
497.  The  offense  of  a  common  brawler  may  be  committed  by  mere 
epithets  used  in  the  heat  of  private  quan*el— 99  Mass.  497.  Driving  a 
carriiige  through  the  streets  at  a  rate  such  aato  endanger  the  safety 
of  pedestrians— Peters  C.  C.390;  3  Wheel.  C.  C.  804;  riding  or  going 
armed  with  dangerous  or  unusual  weapcms— 3  Ired.  418;  anjrthingthat 
tends  to  provoke  or  excite  others  to  break  the  peace— 4  BL  Com.  IdO; 
•a  Bpreaaing  false  news  t«  cieate  discord  between  iieEBons^  Bl.  Com. 
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ttoowlngc 


[|9;  Urige  fodjprel^caiided  propbeeies^Idj_«ntering  onjw  1)^  force  and. 


I  oat  a  person  who  uas  a  naked  posseaalon— 7  Ind.  619. 
Obflllenging  to  fight— is  the  Inciting,  or  inrlting.  or  proTOking  an- 
MUer  to  fight— Hob.  215.  A  challenge  to  fight  without  deadly  weapon* 
ii  Indictable  as  an  attempt,  or  as  a  breach  of  the  peace— 3  Brev.  243;  1 
Eawk8.4^;  2  Law  Reporter.  148;  34111.486;  1  Dana.  624.  No  particular 
form  ot  words  is  necessary,  it  is  a  question  of  fact  for  thel  ury— 12  Ala. 
Marsh.  120;  1  Hawks,487;  0  Blackf.20;  3  Bi 


t76;  see  3  Dana,418;  6J.J. Marsh.  120;  1  Hawks,487;  6 Blackf.20;  3  Brev. 
213;  1  McMnll.  126:  but  the  mere  words  liar,  knare,  or  the  like,  do  not 

Btly  tend  to  a  breach  of  the  peace,  as  n  challenge,  but  words  which 
to  a  breach  of  the  peace  may  bo  indictable— 1  Dana,  624;  2  Ld. 
1. 1031.   See  Desty's  Grim.  Law,  S  £6  a. 
<< Maliciously  **  and  " wiUfoUy/'-See  aitte»  S  7,  sabd.  4;  id.  snbd.  L 

416.  If  two  or  more  persons  assemble  for  the  purpose 
of  disturbing  the  public  peace,  or  committing  any  unlaw- 
ful act,  and  do  not  disperse  on  being  desired  or  com- 
manded so  to  do  by  a  public  officer,  the  persons  so  offend- 
ing are  severally  guilty  of  a  misdemeanor. 

417.  Every  i>erson  who,  not  in  necessary  self-defense, 

in  the  presence  of  two  or  more  persons,  draws  or  exhibits 

any  deadly  weapon  in  a  rude,  angry,  and  threatening 

manner,  or  who,  in  any  manner,  unlawfully  uses  the 

same,  in  any  fight  or  quarrel,  is  guilty  of  a  misdemeanor. 

Bzhibiting  weapons.— The  appearance  in  public,  armed  with  a  dan- 
gerous weapon,  is  an  indictable  offense— 3  Ired.  418. 

418.  Every  person  using  or  procuring,  encouraging  or 
assisting  another  to  use  any  force  or  violence  in  entering 
upon  or  detaining  any  lands  or  other  possessions  of  an- 
other, except  in  the  cases  and  in  the  manner  allowed  by 
law,  is  guilty  of  a  misdemeanor. 

Forelblo  ontTT  tmd  dotain&r.— A  forcltilfl  mtrytmd  forcible  deteiLn- 
er  l3  Indlt^tHlJlB  nt  cnnirnoEi  l+iw— 3  Mo,  1^7;  I  (Jmili.  Ill;  8  Tcnu  Ftep. 
357:  S  BiiJT*  173 1:  JUicl  thcV  aro  d^^tlnct  olfeuspa— a  dapceu,  2^:  I  U&U, 
N.T^BM*:  fJolms.  ISPa;  1  Jones,  (N.  U.)  2^0:  1  SLn?.  &  E*UJ:  {Mt!.i5:i; 
i  Gratt-  709*  Indictment  litis  w&c3iiever  tas  unlawrnL  i^iury  U  made 
wltJi  force-^  Brev.  4la ;  2  Coi^-^t,  S.  a  4tl5.  Ttio  entry  must  bavt*  been 
in^e  when  tbo  proprietor  wns  In  iiulot  jioascHslon  of  tlit>  property-^ 
Ired.  Slfii  3  Har.rDel.l  LiOCi  1  A^hiiu  Kff.ana  niitst  bo  atteudeU  with 
fonco  and  IntimldfitJon— 1  Ashui.  Uti;  but  title  is  liniiiatcrla]— 1  Ceim* 
19i  I  DaU,^;  S  QQv^fia,  t^;  1  tlnll,  210;  4  JuhnB.  J!M^^  lH  \;p.C;ui,Q. 
B.  *21  J  4  Man.  A  K.  41  \,  Forcfl  la  iiteeKiftry,  e it  ceding  ^  baro  trePtiass. 
fuid  etvUig  reasonaWe  ffrauuils  for  terror;  lt»  Irctl*  aj>;  I  A$bm,  llOi  I 
Brewat.wy;  lILir.  (Delj5.^;  flBIiin.2:7:  4  Jrcd.^Wi;  JiiiLi^yl,  13  id. 
W«;  4  J  ouc9*(y.  C,}  al5;  1  Me.  21;  5  Cm  A  T.  ?0l ;  Hyaa  A  M-  27,  Tliera 
miuit  be  a  show  of  f  orcOt  as  with  ivcaiiouH  or  a  niulllttido  of  p wo [*]<>♦  so 
M  t(J  invoUe  ft  breacb  of  tlm  pE;acR— 21  Biifb.  16;  lO  Iivd.  a-j;  tj  Dast, 
(TeanJ  4&ei  7  Id.  109 1  1 J  one*,  rX.  C.>  3lG,  lu  somo  fitate^.  a  civil  KSia^ 
edy  la  g-lvea  by  statiite-lo  Mass.  4(te ;  3  Pirk.  31;  0  Wend,  G2  \  fi  Co  wen. 
lae;  I  Jolmi,  isej  but  tt  rew^Uis  an  iDLUctableoaewso  in  ttiose  etatoa 
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Where  the  most  sammanr  dyfl  remedies  are  slyeii— 5  Sbm.  377:  I  Brer. 
119;  2DeT.120;  3  Har.  (DeL)  205;  9  Mass.  m;  iMe.SS.  See  It  Pa.  St. 
392;  but  see  3  Pars.  Gas.  41L  See  Destjr's  Grim.  Jssw,  SS  W  h,  c;  ana  see 

Civ.Gode,Slll59-im. 

419.  Every  person  who  has  been  removed  from  any 
lands  by  process  of  law,  or  who  has  removed  from  any 
lands  pursuant  to  the  lawful  adjudication  or  direction  of 
any  court,  tribunal,  or  officer,  and  who  afterwards  unlaw* 
fully  returns  to  settle,  reside  upon,  or  take  possession  of 
Buch  lands,  is  guilty  of  a  misdemeanor. 

420.  Bepealed.    [In^ffect  February  7th,  188a] 
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TITLE  Xn. 

Of  Crimes  against  the  Revenue  and  Property  of 
this  State. 

I C4.  Embeztlement  and  fidslflcatloii  of  accounts  bf  public  offlcen. 

S  422k  Officers  neglecting  to  pay  over  public  moneys. 

S  428.  *'  Public  moneys/'  as  used  in  the  preceding  section,  defined. 

S  437.  Failure  to  pay  over  fines  and  forfeitures  received,  a  mlsdA 


S  428.  Obstructing  officer  In  collecting  rerenue. 

S  429.  Bef  using  to  give  assessor  list  of  property,  or  gtrlng  fiUse  name. 

S  430.  Making  false  statements,  not  under  oath,  in  reference  to  taxes. 

S  4SL  PeUveilng  receipts  for  iioll-taxes,  other  than  prescribed  by 
law,  or  collecting  poll-taxes,  etc.,  without  giving  the  receipt 
prescribed  by  hiw. 

f  432.  Eavlng  blank  receipts  for  licenses,  etc.,  other  than  those  pre- 
scribed by  law. 

f438.   Sepealed, 

S  434.  Refusing  to  give  name  of  persons  In  emplayment*  eto* 

f  43S.  Carrying  on  business  without  license. 

I  436.  Unlawfully  acting  as  auctioneer. 

S437.   B^^eaUd. 

1438.  Bepeakd. 

f  438,  Effecting  Insurance  on  account  of  foreign  companies  that  have 
not  compiled  with  the  laws  of  this  State. 

f  448.  Officer  charged  with  collection,  etc.,  of  revenue,  refusing  to 
permit  inspection  of  his  books. 

i  441.  Board  of  examiners,  controller,  and  treasurer  neglecting  cer> 
tain  duties. 

I  448.  Eavlng  State  arms*  etc 

S443.  Selling  State  arms,  etc 

424.  Bach  officer  of  this  State,  or  of  any  county, 
dtj,  town,  or  district  of  this  State,  and  every  other  person 
chaiged  with  the  receipt,  safe-keeping,  transfer,  or  dis- 
bnrsement  of  public  moneys,  who  either— 

1.  Without  authority  of  law,  appropriates  the  same,  or 
any  portion  thereof,  to  his  own  use,  or  to  the  use  of  an« 
Other;  or« 


/ 
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2.  Loans  the  same,  or  any  portion  thereof;  or,  having 
the  possession  or  control  of  any  public  money,  makes  a 
profit  out  of,  or  uses  the  same  for  any  purpose  not  author- 
ized by  law;  or 

3.  Fails  to  keep  the  same  in  his  possession  until  dis> 
yT    bursed  or  paid  out  by  authority  of  law;  or, 

4.  Unlawfully  deposits  the  same,  or  any  portion  thereof, 
^/4n  any  bank,  or  with  any  banker  or  other  person;  or, 

5.  Changes  or  converts  any  portion  thereof  from  coin 
into  currency,  or  from  currency  into  coin  or  other  cur- 
rency, without  authority  of  law;  <w, 

6.  Knowingly  keeps  any  false  account,  or  makes  any 
false  entry  or  erasure  in  any  account  of  or  relating  to  the 
same;  or» 

7.  Fraudulently  alters,  falsifies,  conceals,  destiroys,  or. 
obliterates  any  such  account;  or, 

8.  Willfully  refuses  or  omits  to  pay  over,  on  demand, 
any  public  moneys  in  his  hands,  upon  the  presentation  of 
a  draft,  order,  or  warrant  drawn  upon  such  moneys  by 
competent  authority;  or, 

9.  Willfully  omits  to  transfer  the  same,  when  such 
transfer  is  required  by  law;  or, 

10.  Willfully  omits  or  refuses  to  pay  over  to  any  officer 
or  person  authorised  by  law  to  receive  the  same,  any. 
money  received  by  him  under  any  duty  imposed  by  law 
so  to  pay  over  the  same ; 

—is  puni^iatable  by  imprisonment  in  the  State  prison  for. 
not  less  than  one  nor  more  than  ten  years,  and  is  disqual- 
ified from  holding  any  office  in  this  State.  [In  effect  April 
16th,  1880.] 

Triad  and  lireteh«f  tmst^^AA  ofice  is  a  parttcuUur  dnty,  cbanm. 
or  trust;  a  right  to  exercise  a  public  luactlon— 12  Ind.  569;  7  id.  157 ;  Sil 
Ala.  73:  and  to  coinmlk  any  f  raaa  or  breach  of  trust  alEectlngr  tiie  putt-- 
lie,  is  mdictable— 8ee2  Whart.  G.  L.  8tb  ed.  §  1572  a.  A  comipt  mo* 
live  Is  essential  to  eoustltute  the  offense— 6  B.  Hod.  171 :  1  Lelgn,  709 1 
15  Wend.  277 ;  2  Doiig.42f>;  1  Term.  Rep.  658.  The  exkttence  of  a  motlva 
may  be  inferred  from  the  nature  of  the  act»or  from  thocircuinstanceaf 
Of  tne  ivlkole  case^S4  Minn.  158;  1  SaBc.  960;  8  Douff.  S27.  They  aro  lia* 
ble  for  embezzlement  of  public  funds— 69  He.  22;  or  the  conversion  of 
flnr  irottion  of  «ibi)aMid  money  Ititrosted  to  them.-^!  III.  830.  A. 
clerk  of  a  court  who  fraudulently  withholds  money  belonging  to  ait 
estate  is  guilty  of  contempt— 1  Blackf .  166.  An  indictment  u '  ' " 
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» imbllo  offleer  for  tbe  firandnlent  conTenion  of  pnbllo  moners,  al- 
tbongb  h«  ud  &to  raielles  are  ItoMe  on  tbelr  oftiyi  tH»d--t2 1^^ 

SiAd,  5.  In,  Oeorgia,  a  eoonty  tnantnar,  tmylng  «a  oitfer  on  fhs 
eonnty  for  less  than  its  par  value.  Is  lndictable-47  Qa.  422. 

Subd,  6.  Officers  are  liable  for  a  habftmU  neglect  to  account  for 
small  sums,  and  a  gross  neglect  In  keepingr  accounts  is  presumptiTO  of 
guilty  intent— 6  B.  Mon.  171;  so,  overseers  of  the  poor  ar«  indictable 
for  not  accountlnrfor  moneys  received  for  supplying  the  poor-see  M 

8ubd.  10.  Town  tax  collectora  are  public  offlcers-4E!  Me.  106;  and 
a  defaeto  tax  collector  is  punishable  for  embezxiement  of  money  com- 
ing into  his  hands  by  virtue  of  his  oface— 68  Me422;  but  his  failure  to 


of  public  moneys  received  apply  to  muu 
Apb.  625.  A  selectman  is  a  public  officer, 
public  moneys-«3  N.  H.  610.   See  63  111.  127. 


%  and  may  be  a  receiver  of 


425.  Eyery  officer  cliaiged  with  the  reeeipt,  safe-keep- 
ing, or  disbiizBement  of  puldle  moneys,  who  neglects  or 
fails  to  keep  and  pay  over  the  same  in  the  manner  pre* 
scribed  by  law,  is  guilty  of  felony. 

42Q»  The  phrase  "  public  moneys,"  as  used  in  the  two 
preceding  sections,  includes  all  bonds  and  evidence  of  in- 
debtedness, and  all  moneys  belonging  to  the  State,  or  any 
city,  county,  town,  or  district  therein,  and  all  moneys, 
bonds,  and  evidences  of  indebtedness  received  or  held  by 
State,  county,  district,  city,  or  town  officers  in  their  offi- 
cial capacity. 

427.  If  any  clerk,  justice  of  the  peace,  sheriff,  or  con- 
stable, who  receives  any  fine  or  forfeiture,  refuses  or  neg- 
lects to  pay  over  the  same  according  to  law,  and  within 
thirty  days  after  the  receipt  thereof,  he  is  guilty  of  a  mis- 
demeanor. 

SeeiM(<,SS  1457, 1570. 

428.  Every  person  who  willfully  obstructs  or  hinders 
any  public  <^cer  from  collecting  any  revenue,  taxes,  or 
other  sums  of  money  in  which  the  people  of  this  State  are 
interested,  and  which  such  officer  is  by  law  empowered 
to  collect,  is  guilty  of  a  misdemeanor. 

429.  Every  person  who  unlawfully  refuses,  upon  de- 
mand, to  give  to  any  county  assessor  a  list  of  his  property 
aubject  to  taxation,  or  to  swear  to  such  list,  or  who  give^ 
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ft  false  name  or  fraadolently  refuses  to  give  bis  true  name 
to  any  assessor,  'when  demanded  by  sach  assessor  in  the 
dischaiige  of  his  official  duties,  is  guilty  of  a  misdemeanor. 

See  PoL  Code,  SS  9S29,  Ml. 

430L  Erery  person  vrho,  in  making  any  statement,  not 
upon  oath,  oral,  or  written,  which  is  required  or  author- 
ized by  law  to  be  made,  as  the  basis  of  imposing  any  tax 
or  assessment,  or  of  an  application  to  reduce  any  tax  or 
assessment,  willfully  states  anything  which  he  knows  to 
be  false,  Is  guilty  of  a  misdemeanor. 

See  PoL  Code,  SS  8629-3631,  S674,  3675. 

43X  Every  person  who  uses  or  gives  any  receipt,  ex- 
cept that  prescribed  by  law,  as  evidence  of  the  payment 
of  any  poll-tax,  road-tax,  or  license  of  any  kind,  or  who 
receives  payment  of  such  tax  or  license  without  deliver- 
ing the  receipt  prescribed  by  law,  or  who  inserts  the  name 
of  more  than  one  person  therein,  is  guilty  of  a  misde* 
meaner. 

See  PoL  Code,  Licenses,  SS  3356-3885;  Bevenaes,  SS  3607-^3893. 

432.  Every  person  who  has  in  his  possession,  with  in- 
tent to  circulate  or  sell,  any  blank  licenses  or  poll-tax  re- 
ceipts other  than  those  furnished  by  the  controller  of 
state  or  county  auditor,  is  guilty  of  felony. 

See  PoL  Code,  SS  S83&-3845. 

433.  [Was  repealed  by  an  act  entitled  ''An  Act  to 
amend  and  in  relation  to  The  Political,  Civil,  and 
Pbnal  Codes,  and  The  Code  of  Civil  PBOCEDuaB," 
approved  April  first,  eighteen  hundred  and  seventy-two, 
now  on  file  in  the  office  of  the  secretary  of  state.] 

434.  Every  person  who,  when  requested  by  the  col- 
lector of  taxes  or  licenses,  refuses  to  give  to  sach  collector 
the  name  and  residence  of  each  man  in  his  employment, 
or  to  give  such  collector  access  to  the  building  or  place 
where  such  men  are  employed,  is  guilty  of  a  misdemeanor. 

See  PoL  Code,  SS  384a-3850. 

435.  Every  person  who  commences  or  carries  on  any 
business,  trade,  profession,  or  calling,  for  the  transaction 
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or  cacrying  on  of  wbich  a  license  is  reqoired  by  any  law 
of  this  State,  without  taking  oat  or  procuring  the  license 
prescribed  by  such  law,  is  guilty  of  a  misdemeanor. 

Ziloensa  Law  of  April  12tfa,  1880.— ▲  Chinaman  cannot  Justify  a 
Tlolation  of  S  8381,  of  the  Pol.  Code,  in  selling  without  a  license,  by 
elaiming  that  he  comes  within  the  inrohibitlon  of  the  above  act«4  Pac 
C.  L.  J.  116.   He  must  pay  a  license— id.   See  FoL  Code,  Licenses,  SS 


436.  Every  person  who  acts  as  an  auctioneer  in  viola- 
tion of  the  laws  of  this  State  relating  to  auctions  and 
auctioneers,  is  guilty  of  a  misdemeanor. 

Bee  FoL  Code*  SS  3284-3392, 3376. 

437.  [Repealed  by  Act  of  April  first,  eighteen  hundred 
mnd  aeventy-twa] 

438.  [BepealedbyAct  of  April  first,  eighteen  hundred 
and  seventy-two.] 

439.  Every  person  who  in  this  State  procures,  or  agrees 
to  procure,  any  insurance  for  a  resident  of  this  State,  from 
any  insurance  company  not  incorporated  under  the  laws 
of  this  State,  unless  such  company  or  its  agent  has  filed 
the  bond  required  by  the  laws  of  this  State  relating  to  in- 
auranoe,  is  guilty  of  a  misdemeanor. 

See  PoL  Code,  f  623. 

440.  Every  officer  charged  with  the  collection,  receipt, 
or  disbursement  of  any  portion  of  the  revenue  of  this 
State,  who,  upon  demand,  fails  or  refuses  to  permit  the 
controller  or  attorney-general  to  inspect  his  books,  papers, 
receipts,  and  records  pertaining  to  his  office,  is  guilty  of  a 
misdemeanor. 

441.  Every  member  of  the  board  of  examiners,  and 
every  controller  or  State  treasurer,  who  violates  any  of 
the  provisions  of  the  laws  of  this  State  relating  to  the 
board  of  examiners,  or  prescribing  its  powers  and  duties, 
Is  guilty  of  a  felony. 

See  POL  Code,  fS  654-685. 

442.  Every  person  who  unlawfully  retains  in  his  pos- 
■emion  any  arms,  equipments,  clothing,  or  military  stores 
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belongiBg  to  the  State,  or  the  property  of  any  oompMiy  of 
the  State  militia,  is  guilty  of  a  misdemeanor. 

See  PdL  Code,  f  S  1S6»-1M8. 

443b  Every  member  of  the  State  militia  who  nnlaw- 
fully  disposes  of  any  arms,  equipments,  clothing,  or  mill« 
tary  stores,  the  property  of  this  State,  or  of  any  company 
o£  the  State  nililiiib  ^  guiUy  of  a  misdemeanor* 
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GHAFTEB  I. 

ARSON. 

i  447.  Anon  deflne<L 

1448.  ''BuUdlng"  deflxie<L 

1449.  «' Inhabited  buUdlng"  defined. 
f  450.  "Night-time"  defined. 

f  451.  ««Baming"  defined. 

f  452.  Ownership  of  the  bnllding. 

t453.  Degrees  of  arson. 

S  454.  Arson  of  the  first  degree.  Arson  of  the  second  degree. 

S  456.  Punishment  of  arson. 

447.  Arson  is  the  willful  and  malicious  burning  of  a 

tiuildiug*  with  intent  to  destroy  it. 

At30ii  dffflned— Arson  in  the  wtllful  and  nmUclcms  bamlns  of  the 
lioiiRfl  of  anutlier— !j1  CuLSL'fl;  12  UukIi.  34^;  *lred,350j  ISJoSlLVllSi 
U  Vt.  EU  i  LI  i;  jT.  Can.  C.^.m.  it  is  u  ci  Ims  oJi^Lnsc  tli^  Heruriity  of  the 
dwcUtii|!^-1ioKbQ  asAuuli,  fuid  the  poisf^ssluu,  niid  nutfigaliLst  ilie  bmld^ 
lu^  ai  proyfrty-^4  iJal.  4^i4;  i;(i  Mich.  100:  I  Green  Clt.  WV ;  ^9  Lgtin* 
mi  3eo  62  Ala,  557:  l'JBush<243:  JlmKSTi);  2  Jolius.  JfliS;  til  Mo.  376 5 
l^  K.  V.  BIT i  7 1  'Si.  C. &S.  TJ3e  value  of  tliu  inopc-rty  Ss  iiol  an  cleiucut— 
i2  Ala,  349.  Malice  and  wUifuiuifsa  nre  e^^j^c^iiLUa  Ingredients,  aud  no 
tieglE(rFinc&  an<l  inlsrbriQce  can  tuaku  ouo  pilky— 'JS  Mi^a.  Hnt;  4U  Ala. 
27,  nliiiough  done  hi  the  ijurauMice  of  an  lUt!gaLaLt--a  Itr-d.  :i;&0;  nnlea 
hi  the  conunL^Alon  of  a f^ltJtiy— 1& lU- 6Hj:  but  f Us iiotneccssaiT llidt 
tlier&  he  a  tlegiinJ  to  produce  death-6;j  Miflii*  StUi  1  FarKcr  Cr.B.SXiOi 
15  WK  1  ^.  M  allue  1  n>  plies  an  e V I i  an  a  ni  lU  Icio  us*  In  t  p  1 1 1,  J  lOTi'C vcr  goa» 
eroJ— 3  ChlL  O.  ii.  112U;  $&.  where  tliu  d^'si^'i  I*  to  burn  one  lioasoond 
be  hums  anolber— 32  \  t-  iSS;  an  J  the  att  ubkli  resnltii  in  huininc  niir- 
Other's  hon&a  need  not  baa  felonious  act— 2  Ea^t  P.  C.  JuaO,  itirfU  Tlio 
lDt«ut  muat  be  malic lou3—2t3  Miss.  liW:  ^  Ease  1'.  C.  10t33;  or.  tolnjujt^ 
or  defraud— 112  CaL  100;  37  hL  L^74;  7:^  N^  €►  55Jj  aSn  an  Insurrmcci  dotu* 
P3ny-&1  N.  K,  17(fi  19  JT-  Y.  £37  {  1  Parker  Cr.  K-  /HiOi  aud  n  possibility 
of  Iran  a  U  sumcitsnt-l  Wburi.  C".  L.  ^ih  cd.  S  S43.  St^o  cnier^ly,  ll4 
MasB,  272 ;  ^a  Ala.  7 1 ;  Ruas.  &  R  C.  C.13?^;  4  Fo>jt.  &  F.  llui.  Tliough 
it  need  not  he  to  1 11  jure  orttefiand  any  pi^itlcular  ^lersoh—Law  K*  Fc. 
C.  344.  The  intent;  may  bo  luferred  from  the  facts— 51  Cal.  4*^8;  52  Ala. 
345:  51  Ga.  Gl^:  C^  Me.  1^^;  12  La.  An.  3*0;  119  Mass,  a&l;  10  Met-  422: 
41  'i:cx.  51:1^;  47  hi.  53a;  2  Car,  A  K.  300;  S  Cos  C.  a  13S;  Rusa.  &  R.  €.d!  . 
209 ;  QjKl^  ill  purananne  of  t lie  Intent,  to  set  flro  to  any  combustible  mat- 
ter In  the  luiUding  la  an  otfense  at  common  law— Th^li.  C^  C.  240.  S«» 
iJcsty'fi  Crim.  Law,  title  Angos, 

448.  Any  house,  edifice,  structure,  vessel,  or  other 
erection,  capable  of  affording  shelter  for  human  beings, 
or  appurtenant  to  or  connected  with  an  erection  so  adapti>> 
ed,  is  a  *'  building,"  within  the  meaning  of  this  chapter. 
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The  Imilding.^Any  edifice  capable  of  affording  shelter  for  ha 
ilaa"hSldtog^-«lCal.320;84id.2«.   It  nee**       " 


beings  la  a  '*  bmidhig^~dl  Cal.  320 ;  34  id.  24A.   It  neednot  be  a  finid! 
stmctore ;  It  Is  sufficient  if  it  is  connected  and  entire— 12  Cox  C.  G.  L. 
Law  B.  1 C.  0.  338:  its  state  of  completeness  is  a  question  of  fact^ 
Met.  258:  12  Cox  0.  C.  106;  Law  B.  1  C.  C.  338:  but  the  remains  of  J 
wooden  house  after  a  flre  is  not  a  building— 32  Up.  Can.  Q.  B.  429:  S.  C 

1  Green  C.  B.  204.  A  church  is  a  building  within  the  statute— 1  LeacT 
318;  id.  820;  or  a  school-house— 2  Boot,  516:  4  Gill  &  J.  402 ;  5  Mou.  19^ 
or  a  building  removed  by  a  city,  and  fitted  up  for  public  use— 2  Alle% 
159;  or  a  vessel— see  Brown  Adm.  156.  In  arson,  house,  sbqp^  worlB* 
shop,  etc..  have  the  same  meaning  as  In  cases  of  burglary— 5  up.  Caaa 
Q.  B.  (0. 8.)  522.  A  warehouse  means  any  building  used  as  such  at  tht 
tune— 10  Ohio  St.  287.  Where  there  are  no  interior  communicatioqs 
between  two  parts  of  a  house,  the  separately  occupied  parts  are  c(^t 
sidered  as  separate  buildings— 29  Conn.  842.   8ee  uestfa  Crim.  Lav. 

titles  ABSOir,  BUSGLABT. 

449.  Any  building  which  has  usually  been  occupied 
by  any  person  lodging  therein  at  night  is  an  "  inhabited 
building/'  within  the  meaning  of  this  chapter. 

Habitation.— Any  building  Is  a  dwelling-house  which  Is  wholly  or  in 
part  usuallyoccupied  by  persons  lodging  therein  at  night— 1  Parker 
Cr.  B.  252.  xlvery  house  for  dwelling  and  habitation  Is  taken  to  be  a 
mansion-house— 4  Ga.  839.  House  means  not  only  the  dwelling  but  all 
out-houses  which  are  parcel  thereof,  such  as  barns  and  stables->3 
Dutch. 323;  8  Jones  (N.  C),  354:  Id.  455;  id.  459;  63  N.  C.  493;  i4  Conn. 
47;  4  Dev.  &  B.  185;  46  Ala.  30;  3  Bich.  242:  31  Me.  523;  2  Mich.  250;  A 
Car.&P.535;13Gratt.763.  A  Jail  is  an  hihabited  dwelllng-18  Johns. 
115:  41  Tex.  601;  4  CaU.  109;  5  Ired.  350;  53  Ga.  33:  eontroTA^  Ala.  30; 
id.  33 ;  4  Leigh.  683 ;  and  see  22  Amer.  Bep.  255.  Where  the  entrance  to 
alail  was  throu^  a  dwelling-house,  the  entire  structure  Is  a  house— 
20  Conn.  245;  2  W.  Black.  683.  Curtilage  means  a  court-yard  or  the 
space  within  any  inclosure  round  a  dwelling-house— 10  Cush.  478,  and 
includes  a  summer-house— Buss.  &  B.  69,  and  a  bam  with  hay  and 
giahi  in  it-5  Watts  <&  S.  385:  1  Moody  C.  C.  239:  contra,  81  Dl.  565;  or  a 
Dam  communicating  with  the  dwelling— 2  Mich.  250;  or  a  buUding 
tli£rty*six  feet  distant,  used  as  a  dormitory  for  the  owner's  servants-B 

450.  The  phrase  "  night-time/ '  as  used  in  this  chapter, 
means  the  period  between  sunset  and  sunrise. 

See  sec  463  and  note. 

451.  To  constitute  a  burning,  within  the  meaning  of 
this  chapter,  it  is  not  necessary  that  the  building  set  on 
fire  should  have  been  destroyed.  It  is  sufi^cient  that  fire 
is  applied  so  as  to  take  effect  upon  any  part  of  the  sub- 
stance of  the  building. 

^The  homing.- Bnmlnglsanessentlal  ingredient  of  the  crime— 29 
C^a.105;  24ArK.44:  3  Ired. 670;  16  Johns.  203;  16 Mass.  105;  40  Ala.  659; 

2  Term.  Ben.  255;  but  the  house  need  not  be  entirely  consumed:  it  is 
sofflcient  if  any  part  is  burned— 5  Ired.  350;  110  Mass.  403.  The  offense 
Is  complete,  although  the  flre  be  put  out,  or  go  out  of  Itself— 5  Ired. 
3S0;  3  Id.  67t);  16  Johns.  203:  16  Mass.  105.  ^That  somethhig  hi  the 
house  was  burned  Is  not  sufflcient— 40  Ala.  659;  1  Car.  &  M.  541.  It  Is 
not  essential  that  the  woodwork  of  the  house  should  blaze— Byan 
AM.  898;  1  Car.  A  M.  541;  If  the  wood  be  charred  80  as  to  destroy  its ' 
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fiber  it  Is  siifflcient-4A  CaL  164;  50  id.  SOf ;  t  Ired.  ffTO;  5  Id.  390;  18 
Johns.  115: 110  Mass.  40S;  1  Car.  db  M.  541;  9  Car.  A 1*.  45.  Tlio  suO- 
ciency  of  the  homiiiff  is  a  question  of  fact— 5  Cosh.  427. 

452.  To  constitute  arson  it  is  not  necessary  that  a  per- 
son other  than  the  accused  should  have  had  ownership  in 
the  building  set  on  fire.  It  is  sufficient  that  at  the  time  of 
the  buzning  another  person  was  rightfully  in  possession 
of,  or  was  actually  occupying  such  building,  or  any  part 
thereof. 

Ownership.— It  is  not  anon  to  bum  one's  ovm  property— 9  Gni^ 
6^7;  ti  Pick.  320;  1}  Vp.  Can.  C.  P.  li*J,  unless  It  be  accompanl^a  by  aia 
Injury  to  or  a  design  in  lutui*e  some  otber  person— 2  Pick.  Ki;  A  fitewt 
A  1^■^:5J  2  E^st  F.  C.  im-,  cm.  car.  377;  Caia.  m;  bLt  seo  J«m.  Y, 
mi  &l  N.  H.  ;;u;  l^  La^  All  3»2.  A  hui^bana  cnanot  bo  enllty  ol  argon 
tn  butning  tbo  bouso  occuplfO  by  blnifii  ]f  ami  ivifc— 'i«  Mloli.  1U}{  S» 
C,  I  Green  C.  R.  647;  iiorai^irti  for  ^cuui^'flrotobf^rJiusbantrjitMiuse— 
I  Mooily  C.  C*  IKi  but  a  person  seUitii!  flro  toiv  liogso  bi  tbe  clcy.  th« 
Imtise  being  occuplea  by  JUuiself  aiul  other  tcmiUat  Ja  ft  great  m(s<ie- 
mcanor— 5  Ctlv  li.  Kec.  ^l :  ao«  if  Iho  owner  of  a  btiUdiiiEr  Eet  Uto  Iq  It 
wUb  Intent  to  burn  the  adJuInJiig properly  ►  lio  isgiQlty  of  arson— 3  RlcL, 
242:  471IJ.a[]3;  oi*  burning  U]s  Isonso  to  injure  am  Insurer— 2y  Cnl.  JSY;  »i 
lilJeOi  I  PiitkerCr.  H.bim  2  Lii.  An J57 j  st^e2S  Abi,  7 1 ;  Eiisa. A; K,  lih  I 
Fust.  «F.  U(M.  TEioluiileUaK  must  bu  tho  iiruperty  of  anotUftr,  bot 
BUi:h  a  possession  as  glvE^y  Vk  ^pecLLl  tiroperty  wbllo  it  exiiits  1*  suCfl* 
dent— l:i  conu.  4H7  i  2  Johnsj.  fus.  Tlio  tenure  or  tntercst  bi  tlio  builil- 
Ina  ia  not  to  bo  confide  red— 52  AJa.  aaT:  2  Johns.  2U5,  aa  mort^^iRor  or 
liiortrace&-l  leai^ht^SlS;  Id.  242;  bb  iiUj  Cro,  Car.  rs;  Ca]iL3i»i:  se«t 
Goli:!.  35i).  At  common  law  A  tcuantc;iniiot  bo  jEidkteU  for  wSUfulJy  bum- 
liyr  ll^e  bonao  llint  ho  Iivcf*  In -12  Cuun.  1^7 ;  3  Dutch,  ;3:;3 ;  3  nUiclsr  48&; 
1  Leacb.  2f  8;  Id.  22tt;  Id,  24;2  j  Id.  25.-*;  but  under  the  statute  £t lessee  may 
be  trull ty  of  arson  for  buniinij  tho  uroperty  of  Ibo  lessur  or  otlier  prop- 
erty adioinlnff-M  Cal.  JK)4;  VJ  N.  Y.  537:  1  Parker  Cr.R.  .Sti4):  S  Ste^vt.  d; 
P.T75;  lyoblo  St.  'i!6l\  Hi  Mo.  27tj;  2  East  P.  C.  lUJO;  id,  lOJl.  If  tbo 
Jessor,  being  tho  gcncrrd  owncTt  bnrna  tho  property  %vlUlo  occupied 
by  the  lessee,  bo  i^  pillty-2  dotini?.  lU5j  ly  Conn.  4^*7  {  7  IJIaclsf.  Hid ;^  29 
Conn.  342 ;  8  Cratt,  (»;».>;  i  !0  HIjlss.  5i>3j  I  ^ilowly  C.  C.  344.  Ono  cutlliieil 
to  dower  niay  be  ffoUty-Sfttewt.  ^  p.  ITS;  fl  tjratt  6:^4;  fi  Barn.  ^  Aid. 
f7 :  or  o  fi^enitnt  who  usually  dwells  tbero  ivbuo  tbu  legid  i^g^sestaoa  Is 
lnanotber-2  Pick.  323;  if  liist  I'.C.  1U27;  id.  lOM;  L  Loaeb.24ti;  but  a 
eer\ant  who  setsflro  to  bis  master's  bouMih  by  Ida  proeuremeut  la  not 
giUlty— 6fi  Mo.  3U7  i  21  Amer.  lUp.  509. 

453.  Arson  is  divided  into  two  degrees. 
Degrees  of  anon— 63  CaL  627. 

454.  Maliciously  burning  in  the  night-time  an  Inhab^ 

ited  building  in  which  there  is  at  the  time  some  human 

being,  is  arson  in  the  first  degree.    All  other  kinds  of  ar« 

son  are  of  the  second  degree. 

Occapation.— Occupation  Is  an  essential  element  of  the  offense  of 
arson— 47  Ga.  572.  So,  an  uofinislied  building  not  yet  occupied  is  not 
within  the  purview  of  the  statute— 20  Ind.  242:  id.  219;  20  Conn.  245: 
45  N.  Y.  153;  10  Cush.  478;  U  Gratt.  763;  contra,  1  Met  258;  4  6a.  335;  4 
8trob.  372.   That  it  was  intended  for  occupancy,  or  is  askable  of  be- 
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biff occQpledtisnot  fetifflcient-33  Me.  SO;  n  id.  533;  S  Coah.  029:  or  ff  |t 
was  merely  dsaaXtf  occupied— 13  Oratt.  7«3;  or  If  the  occupants  be  ab- 
sent wltbontlntenl  to  return— 10  Cush.  478;  13  Qratt.  763.   But  if  the 

»».^29:  10 

-J  Miss.  384; 

^, , 1  Whether  the  per- 
son cbariKedbad  knowledge  of  its  ooeapancy^l  Parker  Gr.  B.  252. 

455.    Aboki  Is  ptmisfaabld  by  tepri0oiuMi«ttt  in  the  State 
prison,  as  loUows: 

1.  Aisolt  in  the  first  degree,  for  not  less  than  two 
years. 

2.  Arscni  in  the  second  degree,  for  not  less  than  one 
nor  more  ttian  ten  years. 
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OHAPTBB  n. 

BUBfiBtABT  AND  ROn8BBBBAJmf& 

S  489.  -  Bmglary  "  defined. 

1460.  PiuiisIimeiitoftMinifaUT* 

I  461.  **  HoasebreaUDg"  defined. 

I  462.  Punishment  of  honsebreaklnff. 

S463.  '*  Night-time  "defined. 

459.  Every  person  who  enters  any  house,  room,  apart- 
ment tenement,  shop,  warehouse,  store,  mill,  bam,  sta- 
ble, outhouse,  or  other  building,  tent,  vessel,  or  railroad 
car,  with  intent  to  commit  grand  or  petit  larceny,  or  any 
felony,  is  guilty  of  burglary.  [Approved  Feb.  9th,  in  ef- 
fect May  1st,  1876.] 

Burglary  defined.— Burglary  ia  the  bretidng  and  entering  In  the 
night-time  the  dwelllngof  another,  with  the  intent  to  commit  a  felony 
therein— 62  Cal.  454;  7  fiass.  247;  whether  the  felonious  intent  be  exe- 
cuted or  not-7  Mass.  247;  lCoxe,(N.  J.)441:  37Mlch.544;  4ParkerCr.B. 
163  MO  Ala.  334.  The  breaking  and  entering  must  be  done  feloniously 
—9  w.  Ya.  456.  It  is  larceny  and  not  burglury  for  a  guest  to  steal  from 
a  bar-room  where  he  had  a  right  to  enter— 12  N.  H.  42.  In  California, 
the  Code  recognizes  no  such  offense  as  burglary  mixed  with  larceny 
or  another  felony— 29  Cal.  622;  see  1  Tex.  Ct.  App.  211.  That  the  lar- 
ceny is  merged  in  the  burglary— see  20  Pick.  360:  35  Tex.  91 ;  31  id.  587: 
42  id.  503.  The  attempt  at  burglary  is  indictable  at  common  law— 12 
Cox  C.  C.  155;  9  id.  98;  Leigh  &  O.  129;  and  breaking  into  the  yard 
of  a  dwelling-house  with  Intent  to  commit  burglary  la  an  attempt— 6 
Phila.305r^ 

Tho  breaking,— There  must  be  a  braoldikg  iq,  ac^tuM  or  constractlve 
—1  Coio,  (N.  J  )  ii'Ji  bi  Pa,  St.  atiC;  Z^  tlriitt.  yiJti,  Tlirrt:  inuat  be  A 
breakinff,  rdjnovlng,  or  puttfijg  osJOdfiQEuo  itart  of  tUg  dwell Ltig-li(itifH» 

111, 27 h  lWSMa*s,6tta;  ljiitfleo3rark^?rCT.E.aKi^  1  Hill,  :23a ^  i  Stiiiuce, 
411:  Hill  A:  D.  €3.  A  doar  or  wrnUoW  must  ijo  sliut,  l5ut  It  nee  a  not Ito 
locked,  bolted,  or  jpnilcd,  a  L^kb  to  th^  door  and  tbo  ^vcigUt:  of  tile 
window  being  BuMdeui^^anm^iiaes;  but  Jt  muftt  boshutvu  thAt  tlji^y 
were  ehut— 1  Coie*  (N.  J-)  ^li^:  3  P:\rktir  Cr,  K.W:?;  :iO  Iowa.  4la;  13 
Irea*244,  Yeiy  slight  forco  will  EnHlce  tci  coii.stJtatB  a  breaking,  as 
llfUnBalatch-l  Halo  P.  C,552j  hhQ  If  tbo  do*r  bo  cloaedjt  is  not  noc- 
eisazy  that  It  bo  Uitchod— 13  Ired, 2U:  £0  Towa. 4l3i  y  PHitcr  Civ B. &53; 
ralamig  or  imlUntf  Uowu  a wlti(low*6ash^l>  Miss,  705;  5  Tox  Ct.  App-  74 ; 
i  Car.  &P.  441;  1  Ruaa.  A  K.  4Mi  ulLbocigh  tcpt  dowii  only  by  its  own 
wElgbt  and  not  fastunjed,  and  ^Itboutcti  there  la  ^n  outer  uliVEtt^r  not 
cioBed-Buas,  ^  IE.  4ai>;  1  Moody  C.  C.  37T  j  a  Parker  Cr.  R.  Mj;  la  Iowa. 
413;  ETMitriLlflli  13Ired.a44;  3rmi3a.:tl5;  entering  a  clilmuey  or  other 
immual  pUce-M  Ala.  illil  i  4i  Tqi.  27^;  7  J  ones,  (K.  C.KIO;  52  Ala.  atfl; 
&C.lAm.Gr.l&.;H^i  &Pl£k.3H;  1GO£0,(N.J44^{  7 Dano'a  AUr.  1» ^ 
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Busi,  &  Rp  C.  C.ifiOi  2  Car,  &  P.  GS&;  or  t^uahlner  opea  a  transom— 2T 
Mleh.  151 ;  19  Alb.  L.  J,  IM;  or  loofleainar  any  fiizitcaiiig  whlcb  tbc  owner 
ILOB  provided— [ffie  4  Bl.  Corn,  2^8-  2  East  P,  C.  4^  i  or  rcmoFlna  a  coT- 
^rlng^  If  there  bo  no  partial  opemni?— IWJ  Mass.  5^;  I  Moody  tf  C.  nS: 
7  Car.  A  P.  4Jl;  ^  aacieen  or  nt^ttfag  over  a  window— a  Pick.  33<:  ««« 
KMIah.  229;  7  Gratt.  Wl;  Of  raislnpt  a  crarLn?  and  entri1nic-22  Mlcli, 
229  J  or  Un^mff  tbe  fiap  of  a  ceUar  door  lifia  Uown  by  iLiown  wctciit— 
Kyaa  &  Mrij?  j  2  EastP,  G.  4^;  contra, 4  Car.  &  P.  2Jl ;  dotib[[^c]-Eii59. 
ATi.  C.  O.  I57i  or  jpnsbLoff  open  a  binned  window  faatcnc  tl  by  ji  \red^e— 
Buss.  A  R,  C  C.  35*»i  or  oj  breaking  or  removing  a  ivindow-panfl  and 
In^rttng  band  or  linffer-Ku&s.  i  K-  G.  C,  4m;  J  Car.  A  P.  300;  E>ld.  -M- 
or  by  breaking  more  fully  oao  already  brokeii-«J  Id.  Hi  l  Rynn  ^  W. 
327  J  or  by  taksngf  out  tbe  glaaa  from  a  aoor-Rua?,  &  It.  C.  UiU;  op  by 
breaklnsa  glasa  window  wltbont  ireiaoving  tJio  Insldo  abutter- Id-  4M: 
1  Car,  iSfP.  300 ;  or  by  maklnsr  an  oyeninif  by  means  of  lire— j.)  Ala^  iUz 
3  Ad,  &'ELWlli7  Car.  &  P.  4^2;  8  Id.  74T, 

OoQBtrnctjTe  breaking.— Constructive  breaking  may  t>e  commuted 
byttjeuse  of  threats,  or  by  artifice  ana  frand-^a  Ala.  17:  U  lad.  330; 
2Tei,  Ct,  App.  41:^;  Pblll.  (N.  O  IflCt  tia  N.  a  20?;  1  Leach.  40 j:  a^  by 
aitl^cB  and  fraud  procurlna  Ibo  tlogr  to  bo  opened,  by  rln^ftn^j^  tLa 
doorbell— a.5  l*a.  St>  &4;  or  tTnookln^  at  tho  door,  and  when  opi^ned, 
nisblnMlti— llil.Com, 'i2ti;  or  q;aluluf^  admission  on  pictenM  of  busl- 
nes»^Kelly,4J;  or  under  color  of  le^al  process— l  l,cacb,'i!JI:  or  dc^ 
ludlng  a  boy  to  let  her  in ,  and  sending  bun  on  a  messap;i^.  lobbln^  the 
110U5&-1  East  P.  C,  4.^^:  or  witU  latent  to  commit  a  feJouy,  gaining  ad- 
mission by  some  trick— 68  N.  €-  207i  m  Ohio  St.  aO,H;  Bi  Pa.  .St.  .y^;  iiS 
Id.Mi  PblU.  (S.  C.)  im;  bntsucbe;ntryiini:^tlje  ImnieOlate.opao&ooQ 
tiiat  tHe  awner  coidd  not  refastcn  tbe  door— sired*  >im.  So,  w hero 
tH©  owner  opcn.^  tbo  door  to  repel  tho  itilrudf  r,  aiid  an  entry  Is  mada 
—3  East  P.  C.  ISG:  1  Eu?8.  Cr-  7^2;  or  where  a  hiUj^er  robfl  other;?  of  tho 
house  while  they  aro  at  prayers— KcUy*  0 J;  or  If  cntranco  l4  citbtamcd 
by  conspiracy— 2  Ilusj^.  Cr.  10 1  aa  wherti  a  servant  cousplrf^si  wjfh  a 
tmef  toletbbn  lu-2Strangfe,&l|  Unt  20;  Kefiy,07;  but  If  be  admit 
him  for  tbe  purpose  of  diitection,  U  in  not  iJiugLiry— 4SCal. 'JT7i  40 
Ala.  SSU  Car.  &  M,  213;  2  Lcaeb,  013.  Whero  two  combine  to  commit 
a  burglary,  and  one  only  enters,  both  are  gnilty— 3  rarkerCr.  R.  11. 
Sai  UTane  entices  tho  owner  away,  and  tbe  other  enters— 12  Ohio  St. 
U6.  A  conspiracy  to  commit  a  burglary  la  a  felony— 2  Tex.  Ct*  App, 
1S8* 

BrsaMng  out.— Bf  eakb]^  out  of  a  hn^iso  Is  not  burglarv  at  common 
lAW-^A^  Ala.  12J;  82  Pa.  St.  SOU;  S.  V.  a  VVcCk.  Kotes,  4iJ:  70  >r,  C,  23D;  2 
EMtP.  atSO;  a  Cox  C.  O.  3<39;  contra,  43  Copn.  49^.  But  entCTlngr  in 
the  night-time,  and  breaklnir  out  to  es^^ape.  iy  burglar)'— 43  Conn,  4S0: 
hnt  iee  E  Pa.  8t*  OOe  •  70K7C.  ^SH;  asbyufltug  tho  latcb  of  a  door-& 
^3ar.#F.74«j;  eeoEo^iC,  Cr.  Ev.  373;  or  having  entered  t>y  tho  chEm- 
mw*  lurevklttg  the  inside  faatenlns  of  a  winUe  w— 52  Ala,  3;« :  3(i  Id.  2^1  j 
.^dreen.  Et.  g  16;  or  breaking  out ot  an  inner  door— S  Cok  C.  C,  a43;  8 
Car.  &  P.  J 41;  ^  East  P.  C.  4S«  j  I  Halo  i",  C.  s:^4;  or  getting;  tEie  head 
througb  a  skylight— Jebb  C.  C  93,  Unt  euteriujf  in  the  day-time 
through  an  open  window,  or  an  open  door,  and  est^ajdng  by  brtalilng 
,outawindow»l3  not  burghiry— 6  Parker  Cr.  11.  (ilMj  IS  J  Pa.  St.  SUii:  'ia 
Aj3i,B,7?>3j  65  Ala-  VM:  contra.  4^  Cono.4&»;  2i  Am.  II*  Ui5;  but  it  Is 
made  so  by  statute— 70  K  C.  2ay ;  16  Am.  "R.I&X 

DonatmotiTe  entry. -Sendin^T  In  a  chtia  of  tender  yea^rs  to  bring 
lot  ffOQda  is  a  coaa  true  t  i  v  o  e  ni  ry  —  I  1  Lil  i^  P*  C .  .'165.  Every  t  n  trance, 
^cept  by  the  consent  of  the  owner  or  ids  a^eut.  Is  a  burglarious  en- 
•  try— 1  T&x,  Ct-  App-  S/25\  and  a  couscnt  of  detectives  in  ibo  consent  of 
their  «aploTers—5d  Cal.  11*5;  3  Tex.  Ct.  Aj>p.  15S.  When  aomo  Btand 
cutiiMo  while  others  eater,  all  are  eaually  guilty— ^1  Inst.  Q^;  2  £aat  P, 
OjaSi  i  Hale  P.  C.  43S, 

The  •iit«ring.— An  entering  is  necessary,  but  the  least  entry  is  sufll* 
Oeolbr-  ft  Tex.  Gt.  App.  74;  Busa.  &  B.  C.  C.  499;  1<L  341;  1  Moody  G.  0. 
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1B4 ;  '2  East  P .  C.  4fl7.  It  Is  not  necessary  tbat  the  whole  hodycnter-^ 
Ala.  fi43*  A.  hand  hisertctl  to  unlatch  a  wlndoTV— 13  Ala,  717 ;  Tost.  107 ; 
Anders.  liS:  1  Car.  A  1^300^  2  Kaatr.  C,4S7i  Rms.  &  R.O.  C  341;  i 
^,  ^  r.  74^;  0  m,  «:  Id.  432;  4  Cot  C;  C.338;  a  Kiist  1*.  <J.  #90;  S.  C, 
fOit.lOj;  but  met  tly  hreaklnif  out  a  shutter,  jind  not  (jettlug  ibroogb 
the  pane  of  gl^s  is  not  sufflclcut— 4  Ala.  i-is.  Tiiru^ting  mi  ^nn 
throuj^li  a  hrokou  pan^^ls  an  entrj  — L  Moody  C.  C.  KT7;  op  ^  arm  ot 
Land  tliroug^h  an  opHjnlns  to  cnlaL;co  It— 111  Ma.'ss.  395;  or  In^ttinf  & 
linger,  4 J  Tex.  270;  Eus3h  &  K^  C*  0714^;  or  a  foot— seo  Tarb.  U.  L.  H8; 
rahlng^ a  window  and  !ioidlu3  It  up  with  the  ^gcra— 4J  Tei*  '^ti;  Rusa, 
A  R.  Op  C;  499;  Or  Introduclug  tho  hauti  liptwecn  an  outer  window  and 
aa  iiiiier  ehutte^r— Hu^ij.  A:  R.  €.  C.  341 1  1  Cut.  i  P.  3#;  otherwl^o  if  the 
«hotter3nreout$ldc-4  Ala.  643;  breaking  hi  a  window  and  putthifftn 
a  hookcir  stick:  or  pnttlns  in  iv  pistol  oreun—l  Halo  P.  C.  fol;  2  l^t 
r.  C.  430 ;  Bco  1  Stark.  4^,  Shooting  through  a  window  to  conunit  a  fej- 
oiiy  l3  an  entry— 3  Chit.  C.  L.  HOffi  but  whore  a  hole  was  too  small  u> 
admit  tho  hand  or  Lnatrumciit,  it  is  ngt^smfflcient- 1  Leach,  40&;  m  In- 
GCrtlng  a  cro^tbai:  under  :ho  bottDnt  of  the  in^ldo  sliutter*  the  hizut 
not  luiiide,  la  not  an  entry— 1  Moody  C.  C.  l^ ;  2  East  F.  C,  4*7. 

Tho  inte^iit.--An  Intent  to  commit  a  felony  I3  a  materf&l  clenaeht  of 
iho  crluic-iecai,  4;3i}  4ijOa,;ej;  iJ>'cv.  337;  sees  Bqsh.  370;  3  Har* 
< Del.) 564;  -la  Ala,  6s4j  2  Tex.  Ct.  App.  130;  7  Id,  LtUi  Id.  SiW;  and  must 
to  nfoved^ll  N.  11.  mi;  ^3  id.  3Lii;  Pi  Vt.  5/il ;  2  I'arkor  Cr.  R.  593-  (H 
N,  X.  683;  3  liar.  (Del.)  bM;  Wlnst,  (N.  C.)  li^>7;  Id.  21S;  12  Nov.  fet. 
Tho  Intent  mnat  bo  felonious— IJ  Scrg.  ^fe  U.  177:  14  TlL  1^;  asn  aerr- 
nut  unlatchlnghl^r  master's  Uoorwitii  Inteut  to  klli  him— iCranch  C. 
C.  (i04i  2  Eastr.  C  483;  or  with  Intent  to  oojnmlt  a  rapo  on  hJa  mis* 
trcs3r^l  Strange,  431 ;  East  r.  €.  488.  That  tho  cjtccutioii  of  the  in- 
tended  felony  was  fruatrivted*  or  tiiat  ho  dos^lstcd  through  fear,  is  no 
tlcfense— Wlnst*  (N.  4;. )  n^.  Intent  is  the  gist  of  a  burgiarloua  entry 
to  commit  rano.  and  therefore  i  ho  Mtual  fate  senile  of  the  female  La  not 
rcqulHLl.e— 5  Tci.  Cfc.  App.  74*    Seo  DosLy'i*  trim*  Lawi  §  5. 

lu  Ohio  tho  intent  forma  no  lugrcdlenl;  of  the  ollenso  when  personiil 
violence  la  attempted— ti  Ohio,  SJif.  So  also  In  Vermont,  if  the  mtent  be 
to  commit  adultery,  to  hrealc  and  enter  Is  uothurglary— ItJ  Vt.  &&lj  or 
Whcio  the  intent  was  only  to  cut  Off  an  ear— 7  Masa.  ::4,'. 

The  Intent  with  whkh  defendant  entered.  Is  a  question  of  fjict  for 
tho  Jury-53CflL  413;  54  Ga.  106;  S.  C.  1  Am.  Cr.  R.SUG;  to  bo  Inferred 
from  the  facts  and  circumstances— 49  Cal.  5T;  63  id^  415;  2  Cush.  5«2:  t 
N.  Y.  445;  2  Tatlfer  <Jr.  It,  b^};  13  Ta.  St.  MS;  iSGratt.  7!«i;  42  Tei.  2^6, 
Ab  entering  thrgugh  tho  window,  clandei^tlncly,  at  a  late  hour  at  night . 
after  the  lights  wert-  citinjjuihihea— ,13  Cal,  4l5;  or  entering  a  momt 
Bclzlng  a  youug  lady  by  tho  aukle,  and  e$caplns  on  her  screaming  rot- 
help— la  U'tid.  24. 

Ilia  same  Intent  must  charactcrlie  both  the  breaking  and  the  enters 
Ing— Rus.=i.  &  R.  417.  Violently  breaking  int«  *  lioaio  with  intent  to 
disturb  the  peace  is  indictable  as  mallclona  misthlt  f—15  Fa,  St*  65:  Jl 
B Inn.  23 1.  Th e  f e I onJ oua  ac t  mitd  not  liavo  be c ej  eouim itt Pii  1 1 tho  Iik 
tent  can  bo  Inferred— ,1  Buah.  37tii  ansl  if  tho  felony  be  counnittet]  tho 
act  i3jgH;jia/acf*  evidence  of  tho  intent  to  commit  It— It  JS,  H.37!  20 
Pick,  aw ;  4  Parker  cr.  R.  153 ;  7  serg.  &  li.  4S1 ,  Eveiy  one  \d  presumed 
to  intend  the  consequence  of  his  own  acts— &lj  Cal,  :iUU 

Tho  crime  of  burglaTy  hy  breaking  and  enteriDg  with  Intent  to  steal 
Is  complete  if  it  la  fonnU  that  defendant  broke  into  and  entered  for 
that  purposo  without  reryreaco  to  tho  value  of  thogoofls— 2a  Cal.  214; 
or  that  there  was  in  fact  no  goo<l'i  in  the  ho  us  a  to  steal— 29  Cal*  214: 
32  id^  33;  -i  Tex.  Ct.  App.  110;  2  id.  .^17.  Where  onoagrEedto  enter, 
mark  tho  money  and  hand  It  to  the,  burglar  who  stood  outslae,  to  en- 
trap the  burglar,  such  an  entry  is  no  burglary,  aa  ho  had  entered  with 
no  lelonJous  lntent-n53  CaL  185. 

The  dweUlng-honse.— A  house.  In  the  sense  of  the  statute.  Is  any 
gtroctnre  wUcb  las  walls  on  aU  sloflB,  and  is  oo  vared  by  a  roof —MM* 
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Ui;  rMfardleserwhetber  It  wbs  or  ever  bad  been  Inbabited  by  memben 
of  tbe  numan  famny—ld.;  see  71 N.  T.  661:  enlarging  tbe  common-law 
definition,  ivhicb  required  it  to  be  a  dwelling-house  where  the  family 
usually  resided— see  60  Pa.  8t.  103.  House,  dwelling,  mansion-house, 
and  residence  are  equivalent  terms— 3  Serg.  &  B.  19i) :  8  Parker  Cr.  R. 
806;  20  Wis.  5.99.  The  possession  of  a  renter  is  8ufacIent-49  Iowa,  51. 
Burglary  may  be  committed  by  brealcinginto  a  lodging-room,  even  by 


a.  person  lawfully  within  the  building  of  which  itis  a  part— 14  Gray. 
103;  26  N.  Y.  200;  3  Parker  Cr.  R.  552;  42  Vt.  629;  8  Car.  A  P.  747;  and 
the  apartment  must  be  laid  to  be  bis  dwelling-house— 38  Cal.  138 ;  83  6a. 
165;  2ttN.  Y.  200;  1  Parlcer  Cr.  R.32y;  3  id.  552;  8  Car.  A  P. 747;  1  Moody 
C.  G.  23:  1  Leach,  237:  id.  537 ;  Salk.  532:  so  of  a  loft  over  a  stable,  used 
as  a  lodiging— 1  Leach,  305:  or  a  garret  used  as  a  worlcshop,  with  an 
aimrtment  for  sleepintr— id.  237.  The  occupation  of  the  servant  as  such 
Is  the  occupation  of  the  master— 1  Hayw.  (Tenn.)  242;  3  Humph.  379; 
Buss.  A  R.  C.  C.  442;  7  Car.  &  P.  150;  Russ.  &  R.  C.  C.  115;  unless  ho 
occupied  it  as  a  lessor— 1  Moody  C.  C.  7 :  see  5  Car.  ft  P.  202 ;  Russ.  &  R. 
O.  C.  525;  1  Moody  O.  G.  42;  id.  248;  1  Leach,  305;  Russ.  &  R.  C.  G.  187. 
A  house  tenanted  by  a  married  woman  is  the  house  of  tbe  husband- 5 
Car.  A  P.  202;  Russ.  ft  R.  G.  G.491;  id.  517.  But  see  18  Ohio,  908;  2« 
Hich.106. 

Wbat  witiiia  the  curtilage.— Outbowflea,  stort^rooms*  warehouses, 
bam3t  et(%,  iiro  lnf:ludc<l  with  tbo  dwrtUiiigt  if  tliey  aro  \vitiilti  ttic  cur- 
tilUger  whetlier  tlie  jarcl  bo  Inrlqscd  or  oitcii-2  Parki  r  Cr,  It.  '2'i;  3 
Hmipiafi;  SLV.Ii  N.V.&tJl;  1  Deir.253i  I  Hayw.  (Ten ihMO^J;  hh2i-:;  2 
East  P.  C.  4!>.l:  Ross,  ^  It.  a57;  lU.  334:  as  ;i.  barn,  part  of  tho  B^iiiia 
group  of  bullcUiiied.ana  not;  ^Lf^paratod  b^  a  puhllQ  ru^iJ— l(i  Miiih.  14?; 
but  otlicrwfso.  If  separated  by  a  bljfhway— S«  iJ.auu;  and  isee  i  Dev. 
253:  1  Nott  <fc  McC>  5ii3;  or  a  wortslion  adJoltiliiH^  the  roNldcncc— Rum, 
^  R.  3^!  or  a  emolce-houso  oponlng  Into  t  ho  yard  of  a  cUvillhi^-hoiisa 


I  Jon^Ef,  (5.  C.)  Wyi  but  other wise^  If  dctaclietl  an<l  In  iidL^ciiLCt  Jot— 
_  V9iast.  ( N-  O.J  Ko,  2, 80 j  so,  of  a  gooafvliouiHs  oitrninif  liil  o  tho  yard— 
Ross-  ft  K.  600.    A  two^tory  boui^e,  prtly  cM^giiplcU  hh  a  Ktt>rcnou30, 


and  partly  for  Blecplui^  acfrommod^tiuod,  la  ^  dwellln^r-bnim?— 'ja  Ala. 
145;  and  boo  (3S  N.  O.  206;  Ijiit  wlieie  there  was  no  fein  fl  lTn;h>Miii|[  the 
dwell lijg:»  and  the  store,  whleb  ivaa  twenty  foet  oil  and  not  apistirteu* 
ant  and  nnclliary  to  the  house>  Is  not  part  of  the  dwoUlcia— see  4  Juhiis. 
*2I;  m  Pa.  St.  mi;  1  Nott  A  McC.  6*3*  Oiitliouscs,  lol>o  wit  111  n  tbo 
curtilagf',  Tnurt  bo  anciUary  to  tlio  mahi  lniii0lngtf!<biitlgiiou3  thereto, 
or  wUhin  tbfi  samo  in  closure  or  lot— 4  Conn.  44ijj  2iO  Ala.  00;  and  must 
itself  ba  jk  complete  atructme-l  Car.  A  K.  30J. 

460.  Every  burglary  committed  in  the  night-time  is 
burglary  of  the  first  degree,  and  every  burglary  com* 
mitted  in  the  day-time  is  burglary  of  the  second  degree. 
[Approved  Feb.  9th,  in  effect  May  1st,  1876.] 

461.  Burglary  of  the  first  degree  is  punishable  by  im« 

prisonment  in  the  State  prison  for  not  less  than  one  nor 

more  than  fifteen  years.    Burglary  of  the  second  degree  is 

punishable  by  imprisonment  in  the  State  prison  for  not 

more  than  five  years.    [Approved  Feb.  9th,  in  effect  May 

1st,  1876.] 

House-breaking.— Burglary  committed  in  the  night-time  is  burglary 
iu  the  first  degree,  and  burglary  committed  in  the  day-timo  is  In  tlie 
second  degree-52  Cal.  454.    They  are  distinct  offenses— 52  Cal.  454, 
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The  mere  fact  that  one  person  Is -with  another  who  enters  a  house  and 
steal!)  therefrom,  bat  who  does  not  interfere  to  prevent  the  theft,  does 
not  render  him  gnilty— 27  Cal.  480.  Tho  offense  is  complete  If  the  val- 
ue of  t" ^_-_^— -,-^^-  » — .-. . —  ^.-__^*._^_« —   «. 

Cal.  2 

t^alUkUU,  19  blJO  W1J.C119C,  MJi  \iU\3  lU 

<Teun.)  444;  S  Greenl.  £v.  S  576. 

Terr--  !  fl.i  *  —  *  ',  /'  liicliideaany  place  where  goods  are  sold 
or  vv  0  r  K  J  i  ii  ui  lu  f  o  i  w  i  i  it  J  i  x  u  on  ey  Is  ri^ceivPU— 5  Day»  13 1 .  Se  ft  4  Coon. 
i*J?  IJloot^tUi  1J#N*H,  136j  Initnntaroimtinjf-rooio^lParfeei-Cr.K. 
193  J  lior  p  ijice  of  bue^Lness — i^  Cj:i.  W>.  TUo  ti.'riii  "  sli  op  "  l3  c  q  ui  ?aleiit 
toacore— 14  Gray,  57di  and  LrcEikln^  and  <*nteilnsf  into  a  sliop  adjoin* 
la;!:  a  dw<^lilJi>f-Ji(fase  Is  liidlcmble— aMot.  SlU;  Id.  Mft:  I  >Ias5S*248i  tout 
Hjo  20  ritk.  S5S.  That  tho  t^rius  **  shop"  and  '*fttor(j "  arc  not  synonf- 
lno«9»  ECO— 1»  K.  H*  135.  A  "storfi^'  la  Ji  p'Jice  where  goods  ara  cac- 
hlhlti^d  forEale—lE*  N,  U.  W;  antl  ItrPakLag  Into  and  etitiiriivflf  a  store 
ia  iDclirt:ible  under  the  statute— 1(1  Ma&s.  m;  but  fiee  B  Mass,  4':0,  A, 
"flrorehouiie"  Lncludeaajihico  of  storuBO  for  aU  pm-posca,  ItLcludlns 
commerdal  use— 3  Irod*  570.  A  ^'warcBouso"  is  any  nlar^i  nsi^d  for 
tho  Icniporary  storage  of  int'rcliantllsc— 24  Conu.  S7i  i\)  oulo  St.  2S7, 
Soo  3  StTg,  d&  E,  IMj  and  Jjif:lncle3  ti  cellar- M.  &  E.  iTiS:  and  a  rail- 
road depot;— Si  Vt.  287.  A  passenffer-room  In  a  railroad  scalLou  Is  im 
oMco  tinder  the  etacuto— ti  cuah.  fill. 

462.  Section  tova  hundred  and  sixty-two  of  the  Penal 
Code  is  repealed.  [Approved  Feb.  9tli,  in  effect  May  1st, 
1876.] 

463.  The  phrase  *'night-time/*  as  used  in  this  chapter, 
means  the  period  between  sunset  and  sunrise. 

The  time.— Tho  offense  of  hiirgljiry  In  tho  flrat  degree  ma'^t  be  com- 
niltted  hi  the  iifght-tiine— r>  How.  (Misn.)VUs  but  not  atauy  paiticniar 
hour  of  the  nlt^^ht— 3S  cal.  lis.  If  tho  breEikinff  and  entering  ho  in  the 
night  thnoi  It  is  hurKlaiy  In  tho  llrst  de^iee^and  if  In  llio  day-thuti  It  ta 
In  tho  second  degree— &'2  Cal,  4jJ*  Nlg^ut-thne  consists  of  iho  period 
from  tlie  t<:nninatlon  ot  daylight  to  tho  earliost  dawn  of  tho  morn Sne 
—19  Hi.  H.  105;  and  the  prSHunce  of  suOlcient  day Itghtto  discern  a  man's 
features  Is  an  established  criterlou— 19  Cal.  flf8;  16  <joim.  32;  JdK.B.. 
Ida:  5  How,  (Mlsa.>£Oi  7  Dane's  Alir,  134.  Whether  commuted  in  the 
nlglitor  day-timo  Is  a  quostlon  of  fact  for  the  iary— 5  How.  (Miss.)  :^; 
33  €oiiu.  51&J  SCO  35  t-af.  UJi;  31  Ohio  St.  4*2;  to  bo  Inferred  from  facta 
And  ciTrumstaacjejj— iU  N.  11. 105;  Art  Gsi*  IS;  and  no  nresnuintlon  of  Jaw' 
\fm  snQitu— 53  Id.  5ti7;  4  Jonea.  (N.  C.)  349:  eeo  ii N*  Y.  I.  Between 
tlx  and  seven  o'clock,  on  tho  aflernoon  of  Augiiat  3L'>t,  in  not  in  the 
nlght'Umo— 13  Cal.  blii.  It  Is  not  tn^teilal  that  tlio  brealdng  and  en- 
tcrhiJj  wcro  done  on  different  nights— Rnss,  &  R,  C.  C.  417 ;  7  Car.  *&  P, 
43;j;  'J  Ui*44i  eo,  aparty  preseint  at  the  breaking  on  the  first  night  Is  a 
prtTiripal,  thongti  absent  at  the^  entering— 7  I(L  J33.  it  Is  Iminntcrlal 
that  part  of  the  work  wa3  done  hi  thy  daydime-lll  Mass-  3^5.  See  2* 
Me*  5W;  Charlt,  B.  M.  8fl;  2  Tei,  Ct»  App,  413. 
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GHAFTBB  ICL 

BATIKO    POSSESSION    OF  BUBGI^ABIOUS    INBTBnKBNTS    AXD 
DBL&DLT  WEAPONS. 

S  468.  Po6seasion  of  bmglarloiu  Instraments. 
S  467.  Having  possession  of  deadly  weapons. 

466.  Eyery  person  having  upon  him,  or  in  his  posses- 
sion, a  picklock,  crow,  key,  bit,  or  other  instrument  or 
tool,  with  intent  feloniously  to  break  or  enter  into  any 
building,  or  who  shall  knowingly  make  or  alter,  or  shall 
attempt  to  make  or  alter,  any  key  or  other  instrument 
above  named,  so  that  the  same  will  fit  or  open  the  lock  of 
a  building,  without  being  requested  so  to  do  by  some  per- 
son having  the  right  to  open  the  same,  or  who  shall  make, 
alter,  or  repair  any  instrument  or  thing,  knowing,  or  hav- 
ing reason  to  believe,  that  it  is  intended  to  be  used  in 
committing  a  misdemeanor  or  felony,  is  guilty  of  misde- 
meanor. Any  of  the  structures  mentioned  in  section  four 
hundred  and  fifty-nine  of  this  Code,  shall  be  deemed  to  be 
a  building  within  the  meaning  of  this  section.  [In  effect 
March  8rd,  1874.] 

To  procnre,  with  a  criminal  Intent,  is  an  oiTense— Knss.  A  R.  G.  G. 
308;  1  £1.  <&  B.  485;  and  possession  may  be  sbown  on  a  cliarge  of  pro* 
.  curing-Russ.  &  R.  C.  C.  308;  1  Lew.  C.  C.  42. 

467.  Every  person  having  upon  him  any  deadly  weapon 
.with  intent  to  assault  another,  is  guilty  of  a  misdemeanor. 


§  4VU  IfOROBRT  AND  COrSTKKFETrtNO.  JttlS 


CHAPTER  IV. 

FORGBBT  AND  COTTNT&BFBITIKGk 

S  470.  Forgery  of  wills,  conveyancesi  etc. 

S  471.  Haking  false  entries  In  records  or  retunu. 

S  472.  Forgery  of  public  and  corporate  seals. 

S  473.  Ponlshment  of  forgery. 

S  474.  Forging  telegraphic  messages. 

S  475.  Passing  or  receiving  forged  notes. 

S  476.  Making,  passing,  or  uttering  fictttions  Wis^  «te. 

S  477.  Counterfeiting  coin,  bullion,  etc 

S  478.  Punishment  of  counterfeiting. 

S  479.  Possessing  or  receiving  counterfeit  coin,  bullion,  etc 

S  480.  Making  or  possessing  counterfeit  dies  or  plates. 

S  481.  Counterfeiting  raibx>ad  ticket,  etc 

S  482.  Restoring  canceled  tickets. 

470.  Every  person  who,  with  intent  to  defraud  an- 
other, falsely  makes,  alters,  forges,  or  counterfeits  any 
charter,  letters,  patent,  deed,  lease,  indenture,  writing 
obligatory,  will,  testament,  codicil,  annuity,  bond,  cove- 
nant, bank-bill  or  note,  post-note,  check,  draft,  bill  of  ex- 
change, contract,  promissory  note,  due-bill  for  the  pay- 
ment of  money  or  property,  receipt  for  money  or  property, 
passage  ticket,  power  of  attorney,  or  any  certificate  of 
any  share,  right,  or  interest  in  the  stock  of  any  corpora- 
tion or  association,  or  any  controller's  warrant  for  the 
payment  of  money  at  the  treasury,  county  order  or  war- 
rant, or  request  for  the  payment  of  money,  or  the  delivery 
of  goods  or  chattels  of  any  kind,  or  for  the  delivery  of  any 
Instrument  of  writing,  or  acquittance,  release,  or  receipt 
for  money  or  goods,  or  any  acquittance,  release,  or  dis- 
charge for  any  debt,  account,  suit,  action,  demand,  or  other 
thing,  real  or  personal,  or  any  transfer  or  assurance  of 
money,  certificates  of  shares  of  stock,  goods,  chattels,  or 
other  property  whatever  or  any  letter  of  attorney,  or  other 
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power  to  receive  money,  or  to  receive  or  transfer  certifi- 
cates of  share!)  of  stock  or  annuities,  or  to  let,  lease,, 
dispose  of,  alien,  or  convey  any  goods,  cluxttels,  lands^  or 
tenements,  or  oilier  estate,  real  or  personal,  or  any  accept* 
ance  or  indorsement  of  any  bill  of  exchange,  promiaeory 
notC)  draft,  order,  or  assignment  of  any  bond,  writing 
obligatory,  or  promissory  note  for  money  or  other  prop- 
erty, or  cpunteri^its  or  forges  the  seal  or  handwriting:  of 
another;  or  utters,  publishes,  passes,  or  attempts  to* passy 
as  true  and  genuine,  any  of  the  above  named  false,,  altered,, 
forged,  or  counterfeited  matters,  as  above  specified:  and 
described,  knowing  the  same  to  be  false,  alteroct,.  fbxgtd, 
or  counterfeited,  with  intent  to  prejudice,  domagej  or 
defraud  any  person;  or  who,  with  intent  to  defraud:,,  alters^ 
corrupts,  or  falsifies  any  record  of  any  will,  codicil;  con- 
veyance, or  other  instrument,  the  record  of  which<  is^  1>y 
law  evidence,  or  any  record  of  any  judgment  of  a-  eoort, 
or  the  return  of  any  officer  to  any  process  of  any  oouit,  is 
guilty  of  forgery. 

Toisi^Tf  dflflned.— Forffery  is  tlie  rrauduleiit  maklne'  sral(»t*t1«i  of 
ft  ^vrltliig*  to  I  lit)  prt^judjrc  of  nLOtlicr'3  ilplit*— M  eaU  &«7:  4  tTp.  tail. 
yr.'2iti;l  Dears,  A  li.OWit  hw  It,  I  C  C^'^00;  d  LcacU.iTS.  U  l3  llio 
faUa  MnlcUiii;,  or  diat[!]:innj,'  iUrcri]j>f,  ivitli  liucnt  to  dcfrauU.  any  it ilt- 
Li:^  wJikli.U  KtauUit?,  uiixlit  Apfrari-'ntiy  l>o  ut  IcsaJ  Gflii:lein::y,  ur  iJiu 
fuuiKlJliJoii  cjf  a  luteal  Iliibmty—jS  Alsi.  ICT?  .1  Aik.  iJC:  «  Icmti,  i^Li ;  ii> 

*0i,  liU  Tliacb.  1\  €*!«:;  2  Const.  S.  €.  t^CFf;  4  t^aL-ter  Cr.  R.  2\U  a  h\. 
mi  MYcsTff.  1-4;  15Ma.^,&J&;  Addls.  3^^  lJainoa,Jl8N  It  L<f  Iho  niak- 
Idg  DFaciiJK^trujncnt  fraudnlcjiiJyptirportlii^  io  Ik?  tltat^hldr  V%  ti  uot 
—Yq  Low.Cmj.  Jnr,  S.^j  L;uvK.  I  C.  C.VOD;  dotibtcd-ll  fe;r:iy,li/I;  t^r 
n  rnmdalciit  appLicatioii  of  (i  fal^o  BiCTHturo  too  iruo  iiisliiLmfnt— l 
Ual^Jh'.  *J.  US3.  Even  a  mnrk  inada  Jn  the  iianio  of  siiulIiCT  fc*lurKei7— 
1  Lcuctii  57.  WtStliijf  ttitluUea  «vti*3  iIiUu?  (louo  L>y  tLo  pen.  by  eiijrmv- 
iDg,  ftr  by  ppliitlng— ;i  Oray,Mi;  S  Cox  i:.  C.  3:1:  nr  oMierwLHe— «*[  111. 
23.*ij  as.  Uyjiasthiff  a  najiio  over  anatlieir'si— 1  ILtr.  (Pil.>  ,107:  or,  nii- 

riVljiff^  Pai-ker  Cr*K*  IGti;  7  Cf^i  V.  (J.  4:r4:  DearHi.  A  li.  *Gflj  }  Moo<ly 
LI.  3U7;  id»  JOJ:  or  by  pbotograiJlilc  iirticess— Leiffh  £  4].  a;Hh  Thn 
Inrcj  inakLDff,  wluioiitpuUllsliinffor  uttering,  roDStllutcii  Hid  tiffpn^c— 
3  Uay>  i6J;  :«:  Maw*  3^7;  Ituss.  &  U»  <J.  i;,  »7.  Tlw  coumion-tLkW  «Uc/iae 
Ii  iKfC  supHn^ftU:'!  \iy  tliii  fitJitutL:— 3  Ciiish,  IM.    Tlic  purpose  t>f  Uio 

5U.LUIV  ■■  ■  hlvlu.  U  '^1  !'^^^:■<■Ju:^   -M>  ia[.  oUli. 

Sntjects  of  forgery.—The  following  instruments  bave  been  held 
subjects  of  forgery :  An  acquittance  for  a  specific  sum— 2  Crancli  C.  C. 
621;  181(1.278;  or  a  receipt  In  fall— 3  Allen,  161;  15  Ohio,  717:  2  Leach, 
732.  A  receipt  may  bean  acquittance— 15  Mass.  526;  51  Yt.  102;  7  Car.  & 
P.  549;  8  id.  180;  1  Car.  &  M.  135 ;  and  an  agreement  of  sale  of  standing 
timber  may  be  a  receipt— U  Up.  Can.  O.  P.  303.  So,  book  entries  are 
sablects  of  forgery  when  legal  evidence  against  vendee— 32  Pa.  St.  529; 
49  How.  Pr.  463;  but  see  46  N.  U.  266;  or  entries  in  a  pas»>book-9  Coz  . 
PBV.  CODB.— IT. 
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C  C.  102:  Id.  163 i  1  Leacn^  isa.  So*  to  a1t€f  aceoimts  after  Joint  «cttl&« 
lli«nt  Is  forgery— 15  Oil  I  Ot  7 17.   Certiacaioi  of  jcrootl  clirtracicr  rifo  euli" 

I ecu  of  forffen-Thach.  C.  a  ItiT;  iU  Mosa.  'IHT-  2  Fost,  &  F.  44;  4  Cos; 
;.  C.  3J ;  (J ia. ab ;  7 1  tl . M3 i  D^ara.  &  B .  £3a ;  4  tp,  Cau . L ,  J .  \'W.  So ,  of 
Ipttera  of  attorue J— ^  Uklu  ij-l;  B.  i^.  2  Gvp^n  t\  R*  OT J^  St>  n,  lctte^ 
Of  recoiiii{Leijdiit[i;tmiiUy  1^^  !>  fiuMsirt  of  fi.Mu^rry--'iCrancliC.  C-  621: 
KGa^lTl;  I  ti;ilk.4i>B;  diriik'[ErT  ^.r  itchIlL  '.■TrLinrh  0.  t'.  &i31;  Styles, 
12 J.  liat  aim^re  l/ttt^r  of  lijhniiiir'Linn  i^  in>t  xviihimba  rule—  <;7  111.  »L 
County -warrants  ayq  fiubjrcLS  of  fi.ir.^.Ty-1^  *Io.  ay.  so,  of  bonds— 
Aadla,«i  -i  Vsi-Cjis.  2ft&;  so,  of  dcLiilafthr  Liiifl-Law  li,  I  C.a^lUi  SO 
Up.  CAti,€,  P.  LVJi  thoiiszliljisisr  iJi  fiTiwttieretate-li  Jolins,  1^;  or  a 
CDTtlili^Sit^  of  furkiiowletijniiPiU— «ii  ti^L  fiG7*  A  foi-gcfl  l:r:*ii^ifpr  of  land ^ 
tliaui^b  H  likink  lie  left  for  tUa  ii^uiiu  of  tho  tmnsf  erc&.  U  an.  inbtriuiieat 
wlcbln  tlio  6t:itute— <j  Tox.  Ct.  A  pp.  SiH.  FpUcral  fierurJUranrc  Bob- 
Jects  of  lorjfery  eogiilzal^lo  m  titnbi  toutts— fi7  Fii.  *5t.  »J;  4  Drill.  App» 
SB;  K[^e  4  BInii.  41.^:  so,  of  tcleKraiililc  luesi^rLKea— :'.^  Ui>.  C:iri.  <J.  P.IWj 
so,orfaMrtjj|il[itidotli(^rtlekL^Ei5-;jOray,'I4l;  U  CoiC.  O.  liiO;  '4  Car.  & 
K.iM;ss  iL>tteiy  tlcketa-3  Gniy,«l. 

Wrltiuga  subject  of  f ar&ery,-Tlio  Instmractit  ncc<]  not  be  In  irrlt- 
Ijiifnor  111  ^TonTs-2  Ilan  (Dcl)2*iS;  14  Ma.  3ik  D  Coi£  C.  C.  ml;  6  Id.  933. 
All  nrltliiisij  affecting ftnntlieT'arl;jbt3,  wrhtinerimdis'  6cnl  or  not.  are 
»u  bjec  19  of  f  oiTj^ry-seo  7  ]  las  t,  ( 'Icii  n . )  T(j  ^  S3  A I  lv.  4ii  ^ .  1 1  ut  I  f  t  hn  f  d- 
■ti-uiiieiit  Lfl  void  on  Itg  face,  or  merely  frivolous,  It  Is  not  subject  of 
foiKCPy— 2Ci  UiJ.  €ati.  Q.  1S,2UJ;  uiilp^^  tiny  rnrgriy  Im  one  of  a  ecrlei 
of  acts  dOQO  to  def  itiud-3,^  Cfil.  .mu  L^U  Miiss.  3.>tii  U  Srr^.  A:  B.  237^ 
J7  Tci.  S31  i  fio,  If  It  bo  void  hy  sULtule— 1  Leaf  b,  431 1  Ru.s:i.  &  It*  C*  U. 
i^;  so,  If  It  bo  n  n  adiftjipactum—d^  Cal.  S&J.  It  must  b^*  fin  bjfitriinicnt 
on  wlilcb  8ult  could  be  broii^lit—  "4  Me,  3ti5^  aco  1  Whnrt.  C.  L,  bth  cti. 
§U16;  and  must  bo  calculated  to  Injnro  riEiotbcr— ;35  LiVl.  5W;  7  Bnxt- 

ITenn.)  70;  or  thnt  lojurymny  probaljly  or  possibly  Ijo  done— v'jD  Ala. 
ei);  m  Id.  1^1 ;  4  WaSlu  C.  €.  7:<jj  ItabL  UN;  .TVranc  [j  €.  C.  4'ti  ^  Taunt. 
833:  2  Strange,  74: 5  3  LU.  Kay  in.  Uiil !  -J  K!ifin^^i\  i  lU^  1  l.d.  HajTiu  Ttfjj 
ana  itfl  cfipac-lty  to  Injure  may  bo  hupartfU  to  it  by  eKtTln$ic  facts— 53 
Ala.'IdT:  W  Vt.  5U3;  ifobitJ  St.  4llf:  ^1  t;iay,44S;  lU  Minn.  !!J;  S.  C.  1 
GrceudR.Mlj  U€owen,-7a;  B  liarb.  6^;  IS  iMd.  SLti;  ltd  Mass,  2U: 
ai  Wend.  4ia. 

Qommercial  paper  of  aJl  klndd  is  subject  of  forgery— 2  Mass.  397;  118 
id.  439:  id.  460;  2  Me.  365;  12  Serg.  &  R.  237;  2  Moody  &  R.  117;  2  East 
r.  C.  995.  But  a  bill  of  exchange  void  by  statute— riS  Ala.  469;  1  Bay, 
205;  or  a  bill  without  a  signature,  is  not  subject  of  f  orgeiy— Russ  &  B. 
455.  Checks  and  draf t9  ai'O  subjects  of  forgery— 4  i  Wis.  267 ;  S.  C.  2  Am. 
Cr:R.  149;  3  111.  442:  or  negotiablo  certlffc.-itcs— 118  Mass.  4;;^;  3  Ohio 
St.  229;  Addis.  44.  A  promissory  note  Is  subject  of  f  orgerj'- 5  Johns. 
263;  and  the  engraved  border  is  a  part  of  thoiiotc— 1  up.  Can.  L.  J. 
136;  but  not  a  luemorandum  In  pencil  on  the  raargin— 66  Ind.  831.  An 
indorsement  is  subject  of  forgery— 28  Cal.  607;  2  Cranch  C.  C.  621 ;  and 
sighhig  the  name  or  any  person  upon  a  bill  of  exchange  other  than  the 
maker  or  acceptor,  is  forgery  of  tbe  iudoi-sement— 6  Fac.  Coast  Law  J. 
610.  ScoUCowp.73;  2£:ist  P.  C.  1)88;  i  Leach,  438;  Russ.  &  R.  C.  C. 
260.  Tiio  essential  elements  of  forgeiy  of  a  note  aro  falsity  of  the  in- 
strument, and  intent  to  pass  it  as  tne  true  note  of  another- 114  Mass. 
311;  liOMass,  358. 

Orders  for  money.— An  order  is  subject  of  forgery— 2  Cranch  C.  C. 
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branch  t>ank  are  sut^ects  of  f  oxoeiT— 8  Leigh,  707.  The  criterion  of  kn 
instrument  being  an  order  is  whether  the  drawee  could  recover  the 
amount  on  payment— 17  Up.  Can.  Q.  B.  296.  It  is  not  necessary  that 
the  drawer  should  have  tlie  tight  to  draw— 2  Cranch  C.  O.  li  1  Brev. 
S5:  but  see  69  N.  0. 419:  nor  that  the  drawee  should  be  bound  to  obc^ 
—114  Mass.  278.    Seel  Brev.  35. 

Orders  for  goods.— An  order  for  th&  dE-Iiverv  of  goods !«  subject  of 
forgery— 2  Cranch  C.  C.  2C4;  id.  1<  1 1  ua.  ui2 ;  1  CoIlI,  iti7;  QVcrrulintf  fl 
Yerg.87;  butseeG9N.C.4ig:  30  L:u  Ad.  pt.  •£,  imi,  n  Leii,(Teqii.>ftl3i 
14  Johns.  347 ;  18  Up.  Can.  Q.  B.  4W.  But  u  p^euii  tary  ilcincmd  ts  not  au 
order  for  goods-53  Ala.  4881  See  U  Ai\<^n%m;  ';i*  Ala^^y^^  'liid.  uw. 
So,  a  request  to  deliver  goods  is  subl^i  t  of  forgery -&  linrb*  mii  al- 
though not  addressed  to  any  om^i  Lin,  iTl  rmJ  &J4;  25  T^".  Y*  JJiiO:  & 
Parker Cr. R.291;  and  it  is  not  toicLS-Kjry  irmc  tii«  tJrawir  Imvo  the 
right  to  make  the  order-17  Mass.  4ij;  1 1  tjo.  t:  i  c^r  timt  tlin  dn^^  eo  Uo 
bound  to  obev.^N.  C.403;  65  Id.  4m;  ^  iti^tL  4f^;  Pbtll.  {N.  C)  asd;  m 
N.  C.  644.  To  B\gD.  under  an  asuumed  tuuue  to  tlclraml  drawee,  ia 
forgery— Buss.  «B.  C.  C.  209. 

Bank-notes.- Notes  of  a  bank  may  be  forged  even  if  there  be  no 
such  bank,  or  the  bank  be  erroneously  described— 12  Up.  Can.  Q.  B. 
543;  40  Id.  219:  or  if  it  be  of  a  denomination  never  yet  issued-30  Mo. 
236;  2  Head,  591;  or  if  they  be  of  a  prohibited  denomination— 2  Har. 
(N.  J.)  327712  Serg.  &  B.  237:  4  Pa.  St.  210:  9  id.  211;  0  Ohio  St  354;  see 
fr  Leigh,  707;  5  Ark.  349;  or  of  an  expired  pank— 13  Serg.  &  B.  237.  The 
mere  prohibition  of  the  circulation  of  bank-bills  does  not  prevent  them 
from  being  subjects  of  forgery— 9  Ohio  St.  354 ;  unless  their  circulation 
be  made  a  crime— 21  IlL  6^. 

What  not  snbjeots  of  forgery.- A  writing  which  is  a  mere  attempt 
to  receive  courtesies,  on  a  promise  of  no  bindlDg  obligation,  is  not  a 
subject  of  forgery— 67  III. 91:  or  a  writing  which. states  that  certain 

rersons  are  solvent— A  Ala.  747;  or  a  bill  of  lading-  3  Cranch  0.  G.  521 ; 
Sid.  278:  6  Mod.  137;  or  a  clearance  card  from  a  social  lodge— Law  B. 
1C.C.217. 

iterations.— It  is  roivery  fraudul«uUy  to  oJtor  tlio  stmi  on  a  aotc^-l 
N'.  e.  4M;  IS  Ohio  St.  455;  'i&  lowa,  bU;  1  Car,  &  l^  G^;  Eui3.  ^  E,  C. 
C.  lot ;  J<L  33;  2  East  r*  C,  070,  flati;  or  to  filter  tlitj  ilnta  of  a  noto  or  or- 
der—3  Yeatc#,  331:  Id  Pa.  St.  Ill);  0  Tiirktr  Cr,  R.  135:  a3  Mo.  lOiG;  4 
TeroL  ftep.  330 ;  e  l':3St,  SW;  U  Uh  "l^i  7  CJir.  &  V.  GSfli  or  to  altera 
^^^t  already  made,  with  Intent  to  Uefraua— J7  CjU.  401;  a?,  iilUrod, 


It  la  roreery  of  Lbe  \t1io1c~Ij  Irf'd.  4!iii  to  dUer  i;onit  nrcoiiiita  Ana 
pMS-tWola-O  Coi£  a.  aiC:^;  LM^h  i£:  C.  loa;  1  Loach,  l::iJ:  tciulter  the 
receipt  on  j^  nott^.  tUisuKb  such  rooeipt  waa  wltbijut  ^l^immre— jU  Oblo, 
75.  So,  it  l3  forjTcry  for  a  jujisoti  f nuidukntly  to  JilEcr  nn  Instnimi'iit 
previously  forgtd  by  Idoiself— j;  East  V.  V.  iail;  or  to  rra^o  ouo  Glcna- 
mra  or  IndorseiufTiit  sind  Ids  fit  nTiotTjc  r— ^  Hnr.  (Del.)  6J7:  15  Mn3s. 
BiS;  3  Brev,  *07;  1^  N.  J.  L.  607;  Kusi^.  *t  R,  C,  C.251.  To  irWitrn  tbo 
vignettes  or  luarg^l  Qal  eni  hieniH  of  a  bjWib-notO— 6  Cux  C»  C .  S3  J  j  do  ubto  d 

Insertionf .— To  Insert  after  a  name  a  false  address  is  forgery— 1 
Denison,  296:  or,  to  insert  a  solvent  banker's  namo  for  ouo  who  is  in- 
solvent—16  N.  J.  L.  507 ;  2  Taont.  328;  or  to  add  words  to  a  receipt,  of- 
fered to  supply  a  lost  briginal— O  Strob.  58;  5  £sp.  100;  or,  inserting  in 
a  check  the  words  *'  cash^»  or  "  bearer  "  instead  of  "  order  of  "—47  Mo. 
5S3;  but  the  mere  addition  of  surplusage  to  an  instrument  is  not  forg- 

ar—7  Ired.206;  1  N.H.  97;  6  Mass.  619;  2  Leacb,  1040.    Forgery,  by 
ditlon  to  the  Instrument,  must  be  specially  alleged  and  proved  as 
laid-Buss.  A  B.  C.  C.  251. 

Eraanrea  and  mutilation.— The  erasure  or  mutilation  of  an  instru- 
mmt  may  be  forgery,  as  to  erase  the  name  of  a  city  from  a.bank4)Ill» 
and  put  the  name  of  anotherin  its  place— LHar.  (DeL)  507 ;  as  erftwig 
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or  oWteTating  a  receipt  from  a  bond— 6  Lred.  70;  or  an  tDOoneme^t 
&omanote-rAiken,811:  liatseetflreiLTO;  1  Ark.  311. 


a  signed  check  without  authority— 2  Car.  &  K. 703 ;  or  to  fill  up  a  bis  ^ 
with  a  larger  sum  than  was  authorized— 32  Fa.  St.  629:  7  Car.  6s  P.  632: 
orforftnfi??fntframlnlpnt1yto  nltpr  tho  pro^lMons w aii instmment 

Uw  of  flcUtioua  name.— Forprsiry  may  bo  commltte<i  by  tho  use  of 
afiijUtlousimiue— liOMnia.  a.-ji;  &  Alri.  TJT;  Bakl.Jtrtf  I  Ciauch  C.  C 
21S;  lLtacU,lf4^  W.DTj  iiL  Wi;  hi.  2N;  lliias,  Ji^  K.  V.  C.Tj;  bCar.A 
F,  1H9;  £L3  drawini^  or  accepting  ina  Ucttlioua  uuiuc— 17  tJji.  J.;l>,  ttliero 
lholastrumt;nCi^«-socUoijr[?ji!dic«aviL5iioiii>iL>lo  person  bPiitUiif  iho 
samo  nam(>— ltubi$.  &  It.  U.  C  a^iCn  4  Fost.  &  F.iil  \  i  Teini  Rup.  :2a ;  so, 
of  tho  f i-audoJeut  use  of  ;bo  tUPiue  of  .i  ilct.lt lous  Ann— b  Cui ,  &  P.  (123; 
2Fo»t.  ^  F.  yLJU;  but  It  l3  not  forgery  If  dcfeiijilaul  purpoita  to  be  a 
mtsu^ber  uf  such  Ilim— 11  Gray,  rJi;  sua  bto  lUiss,  ^L-^  11.  C.t!,2U0:  1 
IiL!arlj,  «1S.  To  Bign  111  0  Ti  amo  of  n  ii  oii-cx  I  st  rnt  persou,  If  I  Iktiy  t  o  de^ 
fraud,  may  bo  forsery-7  Fttcr.4>  132;  BalJ.  Ito^j  0  Scrji.  ilc  E,  56S;  118 
Maa3.2lJ;  U  Ohio.  46^4  HTes.503j  Ei  Cos  €,  C.  Je:ij  liL  m,  1  Lca^ih. 

E4:  Uh2'2ii',  2ia.i:rti  i^-bm  Kufia.  A'  K  €.  c,  asyj  id.  stu^s  but  Bee  6 

Ala.  747  i  11  GrajMl^T;  or  LllO  nanw  of  ji,  non-exl^tcot  corporation,  to 
defraud--Ualtl.  a()8:  i  Linn.  im^  tsLel^h^JJ:;  asanou^slat^ut  bank— 
BaUL  3*13;  6  Serjf.  &  li.  Sli^f.  To  forgo  tMo  namo  of  a»  luiaslnary  child 
astborepre&ematlvoof  achUdks*  pcisonla  Indictable— J  11:1:151  F.  C. 
ff57.  So,  to  elgii  iv  pn  t)c  1*  hi  an  RSii  LUiic<l  iiaine^  to  def  ran  dtir  tiiopapcr 
purports  to  be  gGiiultio,  Is  forgery— Bald.  M'i;  liusa.  &  K.  C  H.  25A^  Id. 
5b7iTd,^09i  id.aefl^  ld.27g^  Idl^UJ;  1  Leach,  si. 

Intent.— The  essence  of  the  offense  is  the  liitt?iit  todefranil— aCraneh 
C*  C.  4J ;  ay  N.  J.  L.  ;Jti5:  St  Vt.  l&j !  ^'  Huisiph.  ii47  3  l^Mass.  A^tij  21  Wend* 
4i:K);  7  Car.  &  P.  S4li;  ia\jp.  Caii.  Q.  lA.  1  lu ;  2  Taunt.  ^134.  Fraud  and  In. 
tent  to  deceive  const itiitt^tho  c:hicf  iiiSLCdlcntd— 4  Wa^h.  C.  t;.  ^'ifjj  and 
.  it  l3  not  iict:e;5isary  tluit  ^ny  pailieuhir  person  sboulik  bo  in  fact  de- 
frauded—8  10 wa,  :231;  1^  Mass.  5L^>;  ^Ilnmpli.  3i7;  1  Bay,  l-*0:  Acldls. 
41;  Thaeh.C.C.  13:^;  14  Tex. 5*3;  &0:ilo,L'ii  li Strange, EQl :  ILd.Haym. 
737;  e  Low.  Can.  J.  2S3;  14  Up.  Can.  C.  l\  mi  €vvtra,*ih  U  [ch,  1^59;  nOr 
js  H  necesBurv  that  any  ouo  should  be  \\i  ft  state  to  be  ilcfrautied— 8 
Iowa,  231:  14  ^ei.  66^3;  J  Denlsoii,  i:^3i  Euss.  J;  R.  U-  C- 154;  i  Car.  & 
E-  aaii.  The  Intent  may  bo  iufcrrad  froui  facta  und  cLrcnnistances— 
Bald,  371 1  51  Icid.lCiS;  75  111.  (ilJtJ;  '.i  Humnh.  4«;4;  IJ  Ohio,  If;^;  8  Car.  db 
P.  a;i;  Id.  STfi;  1(1. 434;  id.  syi;  iMd,  4.jy.  it  Issufllclcijtly  sliown  by  ex- 
blblttaa  11  forced  receipt  for  ninucy  pretended  toliavo  been  ]»^ld  out 
cm  an  employer's  account— 7  Car*  &P*fri:f.  The  Intent  eA:i%ta  tbough 
the  forger  blm?teir  liitenil!^  to  protect  sun cl  take  v,p  Ibo  Inst  lu meat  at 
matnrlry-llS  M^ss.  4i)0i  .i  Hnnipb.^Elj  7  Car.  A  l\m\  nhL  US.,  icL274j 
U  hi.  490;  or  thout^li  lie  :i^m  0^  \v]5c?ii  v.ttor[nglt  to  taken  lack,  J  f  not 
genuine— i  Huiuph.  AVA%  AM  Ujj.  Can.  Q.  U.  'i[4;  or  thongU  the  VJarty  lu' 
tended  no  liarm.or  aiathisriulim  was  jijst.  it  Is  no  delenso— 'i  Humpli. 
¥Ai  J  m  Me.  4Vy ;  ili  Wid.  in-,  7  Car.  d:  P.  £J4;  S  Id.  5tl2;  U  id.  43^ ;  1  Car,  ^ 
K.6S7, 

Validity  of  forged  instrnment.— It  Is  not  necessary  that  it  would  be 
effective  if  true  and  genuine— 40  Up.  Can.  Q.  D.  218:  nor  that  it  would 
bo  valid- 7  Peters,  13U:  1  Sid.  142:  nor  tliat  it  would  be  binding  on  the 
parties-n50  He.  40.9;  4  Parker  Gr.  u.  217.  It  must  appeal*  uu  its  face  to 
possess  some  legal  validity— 8  Yerg.  150;  8  Barb.5tiD;  i)  Cowen,  778;  3 
Allen,  (N.  B.)  15;  contra.  Bald.  366.  A  variance  in  the  name  of  the 
drawer  is  Immaterial— 80  N.  C.  407;  or  tho  want  of  an  indorsement- 
Bald.  373;  1  Brev.  85:  or  that  It  wants  somo  requisite  of  law  to  give  It 
vaUdity— Bald.  866;  id.  373;  2  Leach,  883;  id.  707;  id.  &d8;  as  the  want 
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of  a  revenne  stamp— 28  Cal.  507;  32  Tex.  79;  47  N.  H.  403;  16  Mlon.  472; 
bat  see  23  Wis.  M4.  If  it  be  capable  of  being  prima  faeU  proof  In  aa ' 
action  It  is  suJBoient— Buss.  &  B.  C.  C.  33. 

SimiUlude.— FonreiT  oonsilsta  iu  aSvhiith'B  nppearau' o  of  tratb  to  a 
mera  deceit— Law  It.  i  V.  V.  'JuOh    Tlie  ri^Reinbbtici:^  of  iho  forgfl<l  to 

tioa-llCuah,4ith  lOIna.  j:2;  A'icit,  Ul;  4  Wash.  0.  C,  743:  Ku«.  ^ 
Jl.  C.  C  iVI^  OT  a  nersfljj  gf  tirdJiisiry  n[>.>ieiTattoij— ^"i  K:  U.  adTj  7  Fick. 
137;  4^  Me.airi;  .iRijad,  ftOSj  7  Pfett^rs.  IXJ^  i  iiiii:*  ^fH-l.)  J.>7.  It  ntM 
IiDtS'U  itiCdible  tiia  irt^nuin.ti  rh  id  be  Hkt-'iF  t(J  tieceivu  tixriurta,  op  ofH- 
€et« of  tlte  bikiik  uh  wbkli  iho  Ui^trnmetit  14  (Irti^^ii— 11  Cii^b,  4t!!l:  me 
2  DHL  'Jfrsy  i  EAfit  P.  (J.  U^;  tf  It  Lis  prmm  facte  fltieil  to  paoa  us  true, 
ItLiaan.cfcnt-aN,  H  Jwr:  7  rifk.  IJ;;  4i  Mm-.Tr};  4  Wasli.  U,  C^  TJSj  2 
HeacUfi05;  25  Wfiiil.4;j;  ^Ll4bIi.  TJJ;  nud  hl'O  tt  Itjwa,  :2a  1 :  2€  (d,  4U7; 
nor  cJtH's  It  iiiatEflr  that  Uctcrtiou  wouJil  I;avy  [[tUowiid  ;i  cltiJitj  Infiine^- 
tioti— 1  ILu.  !i>e:o  607.  If  thtr^T  Is  a  liaro  iiossii4Ury  todccptvejt  is 
ffiiOlcleim^lD  La*  An.  ass.  Thft  HintnUuiLo  uirty  pit  be  t^  vtn  tbuiigli  JitJtpa 
of  tbAt  a^aObUn^tioii  never  b*iJ  bl;^(^Q  issued -7  Tiek.  I37j  s^  PT  H.  ItfT; 

471.  Every  peraon  who,  with  intent  to  defraud  an- 
other, makes,  forges,  or  alters  any  entry  in  any  book  of 
records,  or  any  instrument  purporting  to  be  any  record 
or  return  specified  in  the  preceding  section,  is  guilty  of 
forgery. 

Pablic  records  and  docnments.— Judicial  and  political  records  are 
subjects  of  forgenr,  as  a  writ— 2  Ifass.  IStf ;  ti  HiU,  490;  5  Car.  A  P.  KiO; 
or  a  bail  bond— 2  Va.  Cas.  47B:  or  a  warraut  of  attorney— 3  Crauch  C. 
C.521;  Baym.  T.81;  or  an  order  for  dischargo  of  a  prisoner— 2  East 
F.  C.  862;  Byan  A  M.  398:  or  a  deposition— 90  Me.  409;  or  a  marriago 
register— 2  Cranch  C.  0. 621;  2  Sid.  71;  or  a  protection— 2  Cranch  0.  C. 
521 ;  1  Sid.  142;  or  »  will,  though  it  purports  to  be  that  of  a  living  per* 
son— Bald.  ;i68;  tt  Serg.  &  B.  O;  1  Leach.  99.  But  a  document  which 
does  not  on  its  face  purport  to  bo  a  ropy  of  tho  record,  is  not  a  forgery 
—86  UL  239:  or  a  will  attested  by  an  lusufflclent  number  of  witnesses— 
8  Terg.  150.  A  custom-house  oath  Is  Included  In  the  term  ''other 
writings"  under  the  Onlted  States  Statute— 11  Ulatchf.  211.  Putting  a 
f orgearaortgHge  on  record  is  a  sulBcient  uttering— 27  Mich.  386:  S.  C.  2 
Green  C.B.5@. 

472.  Every  person  who,  with  intent  to  defraud  an- 
other, forges  or  counterfeits  the  seal  of  this  State,  the 
seal  of  any  public  officer  authorized  by  law,  the  seal  of 
any  court  of  record,  or  the  seal  of  any  corporation,  or  any 
other  public  seal  authorized  or  recognized  by  the  laws  of 
this  State,  or  of  any  other  State,  government,  or  country, 
or  who  falsely  makes,  forges,  or  counterfeits  any  impres- 
sion purx>orting  to  be  an  impression  of  any  such  seal,  or 
who  has  in  Ids  possession  any  such  counterfeited  seal,  or 
impression  thereof,  knowing  it  to  be  counterfeited,  and 
willfully  conceals  tho  same,  is  guilty  of  forgery. 
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473.  Forgery  is  puuishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  than  fourteen 
^ears. 

474.  Every  person  -who  knowingly  and  willfully  sends 
"by  telegraph  to  any  person  a  false  or  forged  message, 
t>ttrporting  to  be  from  such  telegraph  office',  or  fjrom  any 
^her  person,  or  who  willfully  delivers  or  causes  to  be 
delivered  to  any  person  any  such  message  falsely  pur* 
porting  to  have  been  received  by  telegraph,  or  who  fur- 
nishes, or  conspires  to  furnish,  or  causes  to  be  furnished 
to  any  agent,  operator,  or  employ<5,  to  be  sent  by  telegraph, 
or  to  be  delivered,  any  such  message,  knowing  the  same 
to  be  false  or  forged,  with  the  intent  to  deceive,  injure,  or 
defraud  another,  is  punishable  by  imprisonment  in  the 
State  prison  not  exceeding  five  years,  or  in  the  county 
jail  not  exceeding  one  year,  or  by  fine  not  exceeding  five 
thousand  dollars,  or  by  both  fine  and  imprisonment . 

T«l«graphio  messages^Zft  Up.  Can.  0.  P.  440. 

475.  Every  person  who  has  in  his  possession,  or  re« 
ceives  from  another  person,  any  forged  promissory  nete 
or  bank-bill,  or  bills  for  the  payment  of  money  or  prop- 
erty, with  the  intention  to  pass  the  same,  or  to  permit, 
cause,  or  procure  the  same  to  be  uttered  or  passed,  with 
the  intention  to  defraud  any  person,  knowing  the  same  to 
be  forged  or  counterfeited,  or  has  or  keeps  in  his  posses- 
sion any  blank  or  unfinished  note  or  bank-bill  made  in  the 
form  or  similitude  of  any  promissory  note  or  bill  for  pay- 
ment of  money  or  property,  made  to  be  issued  by  any  in- 
corporated bank  or  banking  company,  with  intention  to 
fill  up  and  complete  such  blank  and  unfinished  note  or 
bill,  or  to  permit,  or  cause,  or  procure  the  same  to  be 
filled  up  and  completed,  in  order  to  utter  or  pass  the 
same,  or  to  permit,  or  cause,  or  procure  the  same  to  be 
uttered  or  passed,  to  defraud  any  person,  is  punishable 
by  imprisonment  in  the  State  prison  for  not  less  than  one 
nor  more  than  fourteen  years. 
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FocseMion  of  forg«d  bills.— To  constitute  the  crime  of  possession 
of  counterfeit  notes»  it  Is  not  necessary  that  there  be  an  latent  to  fill 
tbem  up,  or  an  attempt  to  do  ho— 41  GaL  dMi  28  id.  214.  The  scienter 
is  material,  and  must  be  alleged  and  proved— 8  Mass.  W;  6  Blss.  1±2;  ft 
Sneed,  494.  The  possession  of  bank-bills,  with  intent  to  pass  them 
in  another  State,  Is  safficient— 2  Mass.  132:  10  Oray,  477.  A  bank-bill 
of  another  State  is  a  promissory  note,  and  possession  of  an  altered 
note  isrpossession  of  a  forged  note— 10  Gray,  477;  11  id.  SOft;  see  2  Alien, 
1&.  Having  in  possession  several  bank-notes  on  dliferent  t>anks,  wltli 
intent  to  pass  tbem.  constitutes  but  one  offense— 7  Oonn.  414;  5  Parker 
Cr.  R.  66;  soe  8  Mass.  A9. 

.476.  Every  person  who  makes,  passes,  utters,  or  pub- 
lishes, with  intention  to  defraud  any  other  person,  or 
who,  with  the  like  intention,  attempts  to  pass,  utter,  or 
publish,  or  who  has  in  his  possession,  with  like  intent  to 
utter,  pass,  or  publish,  any  fictitious  bill,  note,  or  check, 
purporting  to  be  the  bill,  note,  or  check,  or  other  instru- 
ment in  writing  for  the  payment  of  money  or  property  of 
some  bank,  corporation,  copartnership,  or  individual, 
when,  in  fact,  there  is  no  such  bank,  corporation,  copart- 
nership, or  individual  in  existence,  knowing  the  bill,  note, 
check,  or  instrument  in  writing  to  be  fictitious,  is  pun- 
ishable by  imprisonment  in  the  State  prison  for  not  less 
than  one  nor  more  than  fourteen  years. 

Passing  fiorged  paper.— Passing  a  counterfeit  Is  putting  it  off  in 

SyniSntore^ai&€y--Bald.  887;  2  Binn.  832;Russ.  ft  B.  25;  id.  448; 
,  212;  id.  249;  id.  863;  3  Leach,  1096.  The  offense  is  complete  when 
it  posses  into  possession  of  another— 21  Wend.  509;  even  though  utter- 
edasbase coin-1  Abb.  U.  S.  137;  17  Vt.  151:  25 Mich.  888:  2 Leach, 644; 
and  even  if  passed  at  a  gambling-table— Thach.  O.  G.  293;  or  for  the 
illegal  sale  or  liquors— 4  Colo.  126.  Delivering  a  bank-note  to  an  igno- 
rant boy  to  be  passed  is  a  passing— 11  Mass.  136.  If  there  is  a  concert 
between  two  or  more  to  pass  counterfeits,  the  act  of  one  is  the  act 
of  ail,  and  the  possession  of  one  the  possession  of  all— Bald.  292;  4 
Hal8t.28. 

Utlertng.— Utt^Plng  a  forged  Instrament  Is  parting  with  \t,  luussEng 
Itt  or  offernii  to  pass  It,  wliether  thn  oJTtif  be  A^ct^tka  to  or  jiot»  know- 
tug  It  to  boTorged— 23  CeiL  'WH  Bjild-  367;  3  Blnn,  33i!;  2y  Ointt.  133i 
Jd.aWi  a  Brit*  <X  C,  W;  Rus^.  ^Si  H.  C.  C.  '^\  k1.  4+6;  Id.  'J12;  Id.  nu;  Id. 
363:  ItL  ?Oflii  'i  Xeatili,  103*6,  TlR'ie  inii3t  be  nn  offerlun  taeH  cstisa^i 
Coi  C.  C.  mi  ana  see  7  Car.  *;  V.i^H;  Ruas.  A  11  C.  CA2it  Id.  SOlh  4 
Cox  C.  0. 430:  2  Leac  \i,m.  It  iuc  I  n  [k  a  an  y  di?  1 1  vory  for  Talnc-?8  CiiL 
50&;  1  Abb.  U.  S.  137 ;  U  Vt.  1 -^l.  ThcR*  ni  n'st  lio  an  Intent  to  piiss  It  ih 
Fflbtilne-BBld.  587;  I  Abb.  U.  S.  l;f::  i^U  Ala.  Hi  23  Ga.  3G7.  It  mqflt 
not  only  be  pEiblL-sbed  n-itruy,  knowing  Jt  in  lio  falau,  but  with  intent 
to  liilLiro  Bomn  one-^  CaJ.  '^;  m  Ua.  m;  n  UL  Sbl;  I  HLiflk5^.44fl; 
Thiicb.  C  C.  5H^lj  and  IE  1*  no  dpftin&E*  tlint  tlicte  waa  :it  tbo  ttiiio  no 
oiM  to  h\i  (3 ef ry n*1  t^d—^  Car,  A  P* iJ It :  'i  I>i5 (iIsoti ^'M.  It  i j  an  ind cpOD d- 
ent  offBiiAt^— Hhlii^<;9.AU;  id,  107 1  and  lutKnt  to  dttmud  l->9  ati  ^^HfsnCJal 
c^lisinent— 31)  N,  J,  L.  365^  TXtat^b-  i3.  C.UI',  L^  'raunt.  6J4;  but  lJil&  may 
be  iulL'tt^d  tfom  the  faicts-ikio  I  Jirev.  4;^!:  27  MVch.  fli«7;  3  Abb.  N.  Y. 
Appv  411 ;  1  Cox  C.  C.  ^>  4  id.  m;  a  Id.  l^v  i  Id.  iUi  Kufis.  &  £1, 0.  i;.  Sti; 
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M.  149;  I  Car.  A  K.  707.  Kvyvite&m  tbat  the  iRstrament  is  fonredmaT 
be  provetl  by  other  uttoria{;;»-^  Cal.  51;l;  4  Wash.  C.  0.  TSx  Baid. 
292;  Id.  519:  4  Alton,  906;  10  Kl.  184:  3  Brev.  562 :  42  Ala.  592:  lOGratt. 
630:  2HawlCR.248;  3  Humph.  78:  45  lU.  1»2:  24  Mc.  130:  10  Met.  256;  2 
Leigh,  751;  5  hi.  708;  15  Ohio,  217;  31110.363;  3Btch.418.  See  Desty'a 
Crtm.  Law,  UUe  FoitoaBT. 

477.  Every  person  who  counterfeits  any  of  the  species 
of  gold  or  silver  ooin  current,  in  this  State,  or  any  kind  or 
species  of  gold-dust,  gold  or  silver  bullion,  or  bars,  lumps, 
pieces,  or  nuggets,  or  who  sells,  passes,  or  gives  in  pay- 
ment such  counterfeit  coin,  dust,  bullion,  bars,  lumps, 
pieces,  or  nuggets,  or  permits,  causes,  or  procures  the 
same  to  be  sold,  uttered,  or  passed,  with  intention  to  de- 
fraud any  person,  knowing  the  same  to  be  counterfeited, 
is  guilty  of  counterfeiting. 

Oonnterfeitinf  .— Tbe  Congrcfls  of  the  United  States  has  power  to 


punish  for  connterfeittng— see  Desty's  Fed.  Const,  art  1. 1 8,  p.  93;  but 
the  power  of  Congress  is  not  excluslTo— 5  How.  410;  9  la.  560;  34  CaL 
183;  3  Mo.  421.  Counterfeiting  applies  to  tho  act  of  mating  as  distin- 
gulshedfromtheactof  drc»/a<tfl£--10LawBcporter,400;  and  tho  latter 
may  l)e  punished  by  the  State— 5  now.  410: 9  id.  060;  34  CiU.  183: 1  Dong. 
rMlchoSo7;3Head,26;2Xreaa.776;2LawBeporter.N.8.93.  Counter-  , 
felting  smooth-worn  coin  is  sufficient— 1  Leach,  285 :  id.  3&1.  Brightening 
up  base  coin  for  circulation  is  counterfeiting— 2  Va.  Cas.  350.  A  State 
may  punish  for  counterfeiting  a  national  bank-note— 2  Ark.  89;  aiid  it 
is  suiuclent  similitude  if  it  had  the  external  appearance,  and  purport-  ' 
ed  to  be  signed  by  the  president  and  cashier— 7  Pick.  137:  but  where 
there  was  no  such  bank  in  existence,  it  was  held  not  an  otEenso  under 
the  statute— 2  Mass.  138.  Forgery  may  be  committed  by  counterfeit- 
ing an  instrument  wholly  printed  or  engraved— 3  Gray,  441;  4  Parker 
Cr.  K.  166;  as  railroad  passes-3  Cush.  ISO. 

478.  Counterfeiting  is  punishable  by  imprisonment  in 
the  State  prison  for  not  less  than  one  nor  more  than  four- 
teen years. 

479.  Every  person  who  has  in  his  possession,  or  re- 
ceives for  any  other  person,  any  counterfeit  gold  or  silver 
coin  of  the  species  current  in  this  State,  or  any  counterfeit 
gold  dust,  gold  or  silver  bullion  or  bars,  lumps,  pieces,  or 
nuggets,  with  the  intention  to  sell,  utter,  put  off,  or  pass 
the  same,  or  permits,  causes,  or  procures  the  same  to  be 
sold,  uttered,  or  passed,  with  intention  to  defraud  any 
X)erson,  knowing  the  same  to  be  counterfeit,  is  punishable 
by  imprisonment  in  the  State  prison  not  less  than  one  nor 
mpre  than  fourteen  years. 
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OTUlt]rpo886Mion.— Tbe  guilty  participation  in  the  act  may  be  in- 
ferred from  proof  of  possession  of  a  quantity  of  the  coin,  and  Instm- 
ments  and  apparatus  for  maklnif  it— 6  McLean,  '235;  id.  2U8:  posses- 
Bion  with  knowledge  of  tho  purpose  for  which  they  were  designed— 41 
Cal.656.  So  a  State  may  punish  the  offense  of  keeping  counterfeit 
coin  with  Intent  to  pass  it— 3  Head,  26;  as  coin  in  the  similitude  of 
Mexican  dollars— 10  Met.  256;  but  California  gold  coin  not  being  Inw- 
ful  coin,  the  passing  thereof  is  not  within  the  statute— 1  Gray.  664. 
Evidence  that  the  defendant  had  counterfeit  coin  for  sale,  and  tunt  ho 
sold  such  coin  to  a  party,  is  sulILcieut  to  convict-^  CaL  717;  seo23 
Pick.  476;  4  Gray,  29. 

480.  Every  person  who  makes,  or  knowingly  lias  in 
Ills  possession  any  die,  plate,  or  any  apparatus,  paper, 
inetali  macbine,  or  other  thing  whatever,  made  use  of  in 
counterfeiting  coin  current  in  this  State,  or  in  counterfeit- 
ing gold  dust,  gold  or  silver  bars,  bullion,  lumps,  piecos, 
or  nuggets,  or  in  counterfeiting  bank  notes  or  bills,  is 
punishable  by  imprisonment  in  the  State  prison  nut  less 
than  one  nor  more  than  fourteen  years;  and  all  such  dies, 
plates,  apparatus,  paper,  metal,  or  machine,  intended  for 
the  purpose  aforesaid,  must  be  destroyed. 


molds  and  toolsmlapted  to  counterieltlns- 2  Oreg.221 ;  l>ut  not  unless 
there  was  an  intent  to  use  them— 34  Cai.  183;  2  Mass.  138:  but  see  Law 
R.  1  C.  G.284;  the  possession  of  an  instrument  for  making  one  side 


only  of  a  counterfeit  is  sufficient— 6  Met.  22L 

481.  Every  person  who  counterfeits,  forges,  or  alters 
any  ticket,  check,  order,  coux>on,  receipt  for  fare,  or  pass, 
issued  by  any  railroad  company,  or  by  any  lessee  or  man- 
ager thereof,  designed  to  entitle  the  holder  to  ride  in  the 
cars  of  such  company,  or  who  utters,  publishes,  or  puts 
into  circulation,  any  such  counterfeit  or  altered  ticket, 
check,  or  order,  coupou,  receipt  for  fare,  or  pass,  with  in- 
tent to  defraud  any  such  railroad  company,  or  any  lessee 
thereof,  or  any  other  person,  is  punishable  by  imprison- 
ment in  the  State  prison,  or  in  the  county  jail,  not  exceed- 
ing one  year,  or  by  line  not  exceeding  one  thousand  dol- 
lars, or  by  both  such  imprisonment  and  Une.  [Approved 
March  30th,  in  effect  July  1st,  1874.] 

482.  Every  person  who,  for  the  purpose  of  restoring 
to  its  original  appearance  and  nominal  value  in  whole  or 
in  jygLTtf  removes,  conceals,  fills  up,  or  obliterates,  the 
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cuts,  marks,  punch-lioles,  ur  other  evidence  of  cancella- 
tion, from  any  ticket,  ciieck,  order,  coupon,  receipt  for 
fare,  or  pass,  issued  by  any  railroad  company,  or  any  les- 
see or  manager  thereof,  canceled  in  whole  or  \u  part,  with 
intent  to  dispose  of  by  sale  or  gift,  or  to  circulate  the 
same,  or  with  intent  to  defraud  the  railroad  company,  or 
lessees  thereof,  or  any  other  person,  or  who,  with  like  in- 
tent to  defraud,  offers  for  sale,  or  in  payment  of  fare  on 
the  railroad  of  the  company,  such  ticket,  check,  order, 
coupon,  or  pass,  knowing  the  same  to  have  l)een  so  re- 
stored, in  whole  or  in  part,  is  punishable  by  imprison- 
ment in  the  county  jail,  not  exceeding  six  months,  or  by 
a  tine  not  exceeding  one  thousand  dollars,  or  by  both  such 
imprisonment  and  fine.  [Approved  March  30th,  in  effect 
July  1st,  1874.] 
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LARCSNT. 

1484.  «  Larceny '*  defined. 

S  485.  Larcony  of  lost  property. 

^  48i.  Grand  and  petit  larceny. 

f  437.  Grand  larceny  defined. 

S  438.  Petit  larceny. 

S  489.  Punishment  of  grand  larceny* 

S  490.  Punishment  of  petit  larceny. 

$  491.  Dogs  property. 

S  492.  Larceny  of  written  Instruments. 

S  493.  Yalue  of  passage  tickets. 

%  494.  Written  Instruments  completed  but  not  delivered. 

f  495b  Severing  and  removing  part  of  the  realty. 

S  498.  Receiver  of  stolen  property. 

f  497.  Larceny,  and  receiving  stolen  property  out  of  the  State. 

S  498.  Stealing  gas. 

1499.  Stealing  water. 

'l^  500.  Larceny  of  goods  saved  trom  fire  In  San  Francisco. 

S  501.  Pnrchaslng  or  receiving  in  pledge  junk,  etc. 
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484.  Larceny  is  the  felonious  stealingi  taking,  carry- 
infi:,  leading,  or  driving  away  the  personal  property  of 
another. 

See  Stat,  app'd  Karch  8th,  187S,  and  Stat,  app'd  ICarch  20tb.  1872, 
Appendix,  pp.  714, 715. 

Larceny  deflned.~Larceny  is  the  wronstnl  or  fraudulent  taking  of 
tbeiproperty  of  another  of  some  intrinsic  value,  witlioutiiis  assent  niid 
with  the  intention  to  deprive  him  tiiereof  i>ermaueiitly— lii  CaL  Sjn:  28 
id.  380:  47  id.  103;  5  Cranch  C.  0.  4iJ:  18  Mo.  3Ji;  AIcAIl.  .'o  i:  3(i  Tex. 
373:  S.  C.  1  Green  C.  B.  318:  2  Leach,  1083;  although  he  iiiteiuli  only  to 
nnkctemporaryuseofit— 3SN.J.L.  176;  5.C.iAm.Cr.U.3».);  auileven 
if  U'li  (lid  not  Intend  to  convert  it  to  his  owu  use— 28  Cnl.  381.  It  is  coni' 
uoiuuled  of  the  talcing,  the  carrying  away,  aud  tiie  feioulonH  ijueiit  — 
IS  Cal.  371.  There  must  be  the  element  of  tresp.'vss  to  couiplcte  the 
offQUJie~4)  N.  T.  61 ;  56  id.  394.  The  larceny  of  sevenU  artii  led  bclonff- 
ing.to  different  owners,  at  the  same  time.  Is  one  ofTensc— 57  Oa.  1 7 1 ;  s. 
C.ll  Am.  Cr.  B.  344;  23  Ohio  St.  339;  S.  C.  2  Grecu  C.  K.  542;  4o  Tox.  77 ; 
23  Am.  Bep.  602;  14  Ind.  327;  1  Tex.  Ct.  Apn.  43;  3  id.  40;  10  Humph. 
;  101;  7  Mo.  55;  see  2  McMuU.  382:  2  Mass.  400.  WIicu  n  second  thief 
st^ls  goods  from  the  first  thief,  it  is  larceny-6  Pac.  C.  L.J.  4o:<:  21 
Ke.  14;  3  Hill,  395;  1  Lea^  522.  Parties  in  pursuance  of  a  common 
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Intent  and  previonsly  formed  design,  acting  together,  are  all  princi- 
pals, whether  present  or  not-^  Tex.  Cft  App.  413;  7  id.  XL 

Sabjects  of  laroeny.—Every  kind  of  property  which  has  an  intrinsic 
value,  however  small,  is  subject  of  larceny— 3  Hill,  194;  9  Car.  A  P.  349: 
as  a  box  of  matches— 45  Ala.  29:  or  a  piece  of  paper  on  which  a  void 
instrument  Is  written— Buss.  &  B.  C.  0. 181:  1  Denison,  69;  a  coffin  in 
which  a  body  is  interred-«3  Mo.  208;  S.  C.  2  Am.  Cr.  B.  638;  lilu- 
mtnatlng  Ras— 4  Allen,  808;  intoxicating  liquors,  though  bought  to  sell 
illearaliy,  and  Illegally  transported— 9  Gray,  139;  or  the  money  obtained 
by  Its  illegal  sale— 10  Gush.  397;  articles  kept  and  used  for  gambling— 9 
W.  V.I.  685;  chandeliers,  and  It  is  immaterial  if  the  severing  and  carrv> 
lug  away  were  inunedlate  and  continuous,  are  subjects  of  larceny— 14 
Bush,  31. 

Mail  matter.— Money,  gold-dust,  or  any  other  valuables  sent  through 
the  malls,  are  subjects  of  larceny— Deady,  8&5;  2Blatchf.  108;  8  Port. 
461.  It  is  not  larceny  at  common  law  to  tako  another's  letter,  which 
has  no  value  and  does  not  import  any  property  Inpossesslon— 6  Johns. 
103.  Under  the  act  making  it  an  offense  to  steal  the  mall,  etc.,  a  post- 
offlce  may  be  a  desk,  trunk,  or  box,  carried  about  a  house,  or  from  one 
building  to  another— 2  Blatchf.  108;  and  a  post-ofllce  clerk  may  be 
liable  without  removing  the  letter  from  the  building— 2  Blatchf.  108. 
A  decoy  letter  is  within  the  act— 2  BUitchf .  490.  The  act  applies  only* 
where  the  letter  is  obtained  wrongfully  from  the  post-office  or  the 
carrier,  to  constitute  the  offense  of  opening,  secretUig,  embezzling, 
or  destroying  a  letter— 2  Blatchf.  104 ;  but  If  tue  letter  was  obtained  by 
an  agent,  with  the  consent  of  the  owner,  it  is  larceny— 6  McLean,  598. 
Money.gold-dust,  andothervaluables,  are  subjects  of  larceny— Deady, 
555;  2  Blatchf.  108;  8  Port.  461.  If  an  errand-boy  was  autliorlzed  to  re- 
ceive the  letter,  and  receives  it,  he  is  not  guiltv  of  embezzlement  under 
tho  act— 1  Low.  304;  6  McLean,  698.  An  employ^  has  no  special  prop- 
erty lu  the  letters  which  will  prevent  his  stealing  from  being  larceny 
—3  McLean,  408 ;  8  Cox  G.  G.  491.   See  postt  S  505. 

The  intent.— The  taking  must  be  wron^fnl  and  rr^iuluIcDt.  with  the 
InteiU  tftneriuiinontly<loprlv0  the  owner  uf  rusjjruiii-'rty— 1  McAIL  imz 
a  rort.  m;  M  Ala-rjUlj  j  l)l.  m;  m  S.  C.  m:  rfuU'ti.  tl.  C.  4:Tj  3ft  Toip 
aT5;  I  Port.  US:  y  YoTi?.  3tf7i  it  Aix.  441;  5^1  Id.  3Sl:  4i  Contl-  SSflj  S.  C 
}  Am.  Cr.  E.  m ;  Enaa.  ^  R.  C.  tj.  :i[KJ ;  &eo  38  N.  J.  1.  ITfl;  1  Aui.  €r.  E- 
fffltji.  All  Intent  whciUf  todtsprJvu  Iji  aitdlclaat— ;]<i  Tex.  J7r^;  a,  (J.  k  Grcaii 
C.  R.  mS;  without  ndvautdgo  or  gain  to  h]m9Q]T,  h^ri  catt^a^  is  not 
n«;es*ary-;8  CahSWIj  35  Jmss.^14;  ID  A  In.  bUt  Si  hh  ^4l;  ti  Car.  JtP. 
Urti  3w  an  In  teat  to  (iestray  tuq  pro[icrcy  ta^isu- :i«  CtU.  J.^j  a5  Ulas. 
'2N;  ITTyx.&il;  52  Ala.  141 ;;  in  filfect  ovtmiilug  8  Port'lbl;  qrwUcre 
a^ic^cU  wna  given  for  GxiimLuiLtloii  and  destroved— ThacU.  c.  V.  157;  or 
\fliere  a  brmK  omcer  irxliiblted  to  clcfcnduut  his  tioto  to  cxanila^^  And 
he  coLkCGiiled  or  dp^^tToycd  1(^—41  Coon,  S^O;  S,  &  I  Am,  Cr.  U.Srj;:;  only 
hi  J  luy  to  I  ha  0  ^mcr  ii  i^c  dbs*  cougli  t—5  J  A  la.  1 13.  That  t  h  o  takings  miue 
Uii  ajtimtia  furafidi.  or  as  la^ji  c««*s— l?i  Mo.  iT?1 ;  H  Pert.  4Ul ;  McAlL 
J(»l;  2Hsir.(Del.)SJiti  5Caf.*  F,3:J4;  2East,(J85!  HcrAlMnGi  MMo.eS; 
tj.  C,  2  Ureyn  CI.  K.  (jla:  35  Mo.  ^^fl;  f  Ui.  m^.  Tbu  in  Lent  to  ticprivw 
If  mporarily  |a  soiUdent— 3a  N.J.  L.  176^  1  Am.  Cr.  R.  m\^;  4  Dutdi,  Mb 
Tberu  tan  bo  no  lirceny  without  a  f eloufcus  iiitent—sa  Abu  aai  j  lU  Mo. 
Ujn;  La\^  R.  1  C.U.'JUj;  la  laOi  It  Is  tho  03J4«iieo  of  tJio  offense— lii  Neir. 
STi;  M  Ala.  14*.  So,  wltero  thff  t::ilflii^  waa  op^n.  InuoceDce  wlli  Us 
ritunmetl^  Alrt,  ftltl ;  B  6iii(?(li^3  *  M.  4'H.  It  avIII  Ik>  slroply  trtspasB 
— iH  Alik  394 i  8  SmtiUojS  &  M.  4flU  But  wbera  nropcrt^  19  left ivItU an^ 
other  clirougliliuuJverteiiCJ3,aua  Iio  conctnLq  ic,  Jt  Is  larcc^iiy— 17  WcncL 
4^0.  So*  tHrOWtn;^  goodii  otf  a  raStroacJ  ti  aLu  tia  lUOtioEip  wUb  a  fetouloui 
Intent,  la  larceny— 1 1  Tei.  U15;  S.  C.  1  Aai.  Cr.  K.  4^3.  Secrecy  in  car* 
tying  away,  any  attempt  at  cionecalmeutt  or  falsu  domal  of  po^ssesisioa, 
fll^tlntjuisuea  Lu-eeDy  from  mero  trespaa:^— M  Ala.  S*H ;  aucb  acta  ara 
eildpnce  of  a  felonious  l]ktCEir.-^ll  Fian  2I>5.  8o.  taklnt^  n  horse,  aiid! 
conccftUM  It  to  ohtala  a  ravrard,  or  until  tb«  owufir  Is  (nausea  to  9^\i^ 


205  LABCEKT.  §  484 

it  at  a  8aerifice~105  Slass.  163.   See  Desty's  Crlm.  Law,  title  Labi^ 

CBNT. 

The  taking.— Tliere  mnst  be  an  actaal  or  constructive  taldnpr;  and 
a  mere  looking  at  a  dead  liosr  lying  in  a  comer  of  tlie  fence  and  covered 
with  leaves,  is  not  sufficient— 72  jn.  G.  376;  or  the  mere  upsetting  of  a 
barrel  of  turpentine  with  a  felonious  intent  is  not  a  taking— ()5x^.  C. 
895.  Tho  essence  of  the  offense  is,  that  the  property  be  taken  against 
the  will  of  the  owner-9  Yerg.  198;  id.  857;  Xaw  B.  1  0.  C.  154.  So,  if 
to  trap  a  man,  the  owner  leaves  his  property  exposed,  and,  through  an 
agent,  incites  the  thief  to  take  it,  it  is  not  larceny-55  Oa.  391;  s.  C.  1 
Am.  Cr.  B.  415;  and  the  property  must  have  been  either  In  the  actual 
or  constructive  possession  of  the  owner— Law  B.  i  C.  C.  154.  The  theft 
need  not  necessarily  be  secret  and  without  knowledge  of  the  owner; 
it  may  be  done  by  deception,  artifice,  or  fraud— 41  Conn.  590;  S.  C.  1 
Am.  Or.  B.  892;  53  N.  Y.  111.  Violence  is  not  necessary,  as  fraud  may 
supply  its  place-1  Pick.  375. 

Tho  asportation.— Asportation  and  hitent  to  steal  are  necessary  ele- 
ments of  the  crime-47  CaL  105.  There  must  be  a  severance  from  the 
Possession  of  the  owner-8  Fort  511;  as  by  enticing  cattle  by  placing 
rood-8  Port.  511:  30  Mo.  92;  or  by  leading— 15  Car409;  30  MoT92;  or 
driving— 15  Cal.  409.  The  least  removalTwlth  intent  to  steal,  is  suffi- 
cient—20  Ohio  St.  508;  as  taking  money  from  where  the  owner  put  it, 
and  droppUig  it  when  discovered— id.  The  thief  need  only  have  a 
momentary possessIon-Coxe, (N.  J.)  439 ;  8  Port.  51 1 ;  65  N.  C.  805.  Any 
change  in  site  enables  an  asportation  to  be  presumed— 1  Moody  C.  O. 
107 ;  Buss.  A  B.  G.  C.  887;  1  Craw.  &  D.  36C;  Law  B.  1 G.  C.  315.  A  fraud- 
ulent taking,  under  the  Texas  statute,  is  sufficient,  without  asporta- 
tionr-32  Tex.  157 ;  8  Tex.  Ct.  App.  70;  «  id.  455. 

TaJdng  by  a  trick.— Where  property  waa  obtained  ]iy  trick  or  fraud, 
without  thBlntrnUon  to  pay  for  IMt  la  Harnenj'— rJ  Cox  C.  C.  2^Gy:  3. 
a  1  Gretn  C.  IL  1ii)i  or  wfili  the  tiiteiit  io  *ttyjtl  U— ISi'ox  C,  O.  474;  S. 
O.  1  Greyn  C.  K.  1&4.  Olitainlng  properLy  by  ijersotiatlii^  tho  owuer  La 
lare*Tjy— 12  Allen,  ISU  in  M-ass,  M;  as  piTiOiLaUTjir  tlie  owner  of  a 
W^tcb  at  a  je  weler'a  t  pay  iijg  f  or  the  repair  aa  I  tl  tak  dig  i  t  iuvay- 1 3  A I  !cn* 
IBI ;  or  ohr^ltiliig  a  parcel  Ttdib  o,  carrier*  servant.  If  ilouiiffi^ti  c^ntm 
^1  To  I,  <Jt,  App.  2M;  where  a  bill  wrui  liantU'd  lu  paymc]^t  t<tT  a  Juas 
amoont  una  tho  whole  was  approtiriateil— 5i$  >.  Y-iHJ+:  U  IiL54Jt»;  or 
whcro  one  «ot  possession  of  Liaowauote,  v,\th  a  felonious  Intent— 41 
Conn.  SKU  H.  C.  1  Am,  Cr,  H.  5li2\  or  to  liidor-je  i^  mnlcanieU  Itofl— 1 
♦  Dnilo.  Ui*;  or  whfcra  » ghonman  pulclothcfllu  the  humlsof  a  customer* 
whtj  carried  tUfin  off— 3  Or5iy,ibJi  M  Harb.  4iu;  or  vfiw.rvs  onfl  took  a 
UontI,  tine  by  him,  to  eitamlno  It.  anrt  destroy Cil  Jt-IU  Gr^tt.  758. 
FraudnleQtljrobtainliiff  money,  nnilt'r  color  of  a  ijct-Ku>?s.  *:  K.  C.  C. 
iUi  or  hi duchiff  another  to  play  canln  and  winFitn?  his  muney  by  n. 
trick— 0  naxt^CTeim,?  622^  orlty  a  fraudulent  device,  iti  tho  "  llve-eent 
trick,"  U  iarceny— *  Heisk.  53;  S.  O.  i  Green  <\  R*  SV*.  Obtahilii-rf 
mouej  bf  tho  Gotifldencfs  trie ki  an,  where  one  of  tvf<9  t'OnJcnemtcs  \kv- 
mmded  another  ta  let  him  have  money  to  waget  on  4lh:e,  prtjiuisintf  to 
piay  it  hack  f  rom  a  cliecJc  he  pretemlcS  to  have,  and  tho  other  canted- 
«rate  won  themoner,  it  la  larceny  in  hoth  confederates— 67  N.  Y\  .l-^j; 
II,  0. 3  Am.  Cr.  iL  34*,  A  person  may  be  convlctcrl>  altlioush  the  pton- 
frty  WOT  ohtained  hy  cofinlvaace  with  a  florvant  of  tho  owuer-li 
Hum.  78. 

Obtaining  Eoods  br  frand.— Wbere  property  is  obtained  by  false 
pretenses,  a  felonious  intent  is  necessary  to  make  it  larceny— 4 Xeiffh, 
4189.  If  the  owner  parts  with  the  possession  merely,  and  not  tho  title, 
it  is  larceny— 124  Mass.  826;  1  Port  118;  19  Tex.  326:  A  Tex. Ct.  App.  122: 
as  where  a  magistrate  refused  to  return  property  taken  from  accused 
on  his  examination— 34  Md.  558:  or  where  a  person  left  his  property  in 
charge  of  another,  who  converted  a  part  of  it— 1  Cold.  120:  or  where  a 
person  expects  that  the  taoie  thing  wiU  be  returned  to  hiin,  the  oon- 
Fkv.  Codb.— !•• 
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venion  may  be  larceny-l?  lU.  389;  4S  id.  197;  41  V.  H.  513;  13  Omtt 
803.  Bat  if  the  owner  is  deceived  into  partinfr  with  the  possession  apd 
the  title  also,  it  is  not  larceny  but  talse  pretenses-^  Han»  509;  ft 
Hill,  234: 1  Port.  118;  19  Tex.  826;  5  Tex.  Ct.  App.  122;  neither  the  tak- 
ing nor  the  conversion  is  f  elonious-<i2  111.  127.  YHiere  the  goods  were 
transferred  so  as  to  create  any  trust  or  right  of  property,  the  indict- 
ment cannot  bo  maintained— I  Port.  118;  IMoody  C.  C.  IW);  7  Cox  C.  O. 

104;asw "^    .  jr-.-^  «.,«-«».  ««. 

8  Cowen 
See  1 L 
C.673. 

Parting  with  goods  for  specific  pnrpose.— If  the  owner  parts  with 
the  property  for  a  particular  purpose,  and  the  receiver  with  fraud- 
ulent intent  converts  it,  it  is  larceny— 15  Serg.  &  B.  93;  2  Nott  &  McG. 
SO;  12  Bush,  176.  So,  where  money  was  delivered  to  a  man,  to  be  de- 
livered by  him  to  his  wife,  to  be  by  her  invested  in  stocks  for  the  use 
of  the  owner,  and  the  defendants  Intended  to  convert  it  to  their  own 
use,  it  is  larceny  in  both— ^55  Cal.  185;  but  if  the  owner  parts  with  and 


Inducing  a  uei-son  to  consign  goods,  and  then  converting  them,  is 
larceuy-17  Hun,  396;  63 N.  Y.  Ill;  4  Hun, 611;  12  Cox C. 0. 2ti9;  5  Rich. 
237;  24  Gratt.  563;  36  Miss.  693;  3  Parker,690.  If  one  takes  possession  of 
his  own  certifleu  check  to  purchase  silver  therewith  for  tlic  bank,  and 
he  uses  the  check  for  his  own  purposes,  it  is  larceny— 63  Cal.  2c>4.  In 
such  case,  the  check  remained  the  property  of  the  bank— id. 

Taking  by  owner.— A  man  cannot  be  convicted  for  taking  his  own 
property— 9  Cal.  260;  but  he  cannot  retake  stolen  property  by  a  hrcach 
of  the  peace-50  Ala.  148;  S.  C.  1  Am.  Cr.  B.  57;  yet  a  man  may  l)e 
guilty  for  taking  his  own  property  from  a  bailee— 34  Cal.  67 1;  If  t  lie  in- 
tent be  to  charge  bailee,  or  impose  a  loss  on  him— 37  Cal.  61 ;  34  Iil.  671 ; 
16  id.  369;  10  Wend.  166;  111  Mass.  892.  See  7  Tex.  Ct.  App.  659;  26  Ala. 
90.  If  the  general  owner  of  attached  property  takes  a  i)art  of  the 
property  to  defraud  attaching  creditors,  ft  is  larceny— 111  »Ltss.392. 
A  joint  owner,  or  tenant  in  common,  by  taking  the  whole  property 
out  of  the  hands  of  the  bailee,  is  liable— 26  Ala.  iiU;  29  id.  206;  f  Tex.  Ct. 
App.  27;  Buss  &  B.  478;  id.  470:  the  title  to  the  whole  is  in  the  tenant 
until  division  and  delivery-66  111.  245;  29  Ark.  575.  See  60  Ala.  66;  55 
K.  H.  540;  7  Tex.  Ct.  App.  27. 

By  bailees.— Bail  is  the  giving  of  any  property  to  any  person  for  any 
purpose— 9  Low.  Can.  J.  247.  Bailees  under  this  section  are  bailees  to 
keep,  transport,  and  deliver— 8  Cal.  42.  They  may  be  indicted  for 
larceny  on  converting  the  property  to  their  own  use— 19  Cal.  601;  23  id. 
280.  It  is  larceny  to  use  any  bailment  or  agency  as  a  means  of  procur* 
ing  possession  ofproperty  with  intent  at  the  tlmo  to  fraudulently 
appropriate  it— 3  Heisk.  53;  S.  C.  1  Green  C.  B.  356.  Wliere  a  bailee 
.  obtains  possession  of  property  with  inteut  to  steal,  and  carries  out  his 
intent,  he  Is  guilty  of  larceny— 23  Cal.  280;  that  it  need  not  be  animus 

Curandi,  but  merely  a  fraudulent  conversion— see  62  Pa.  St.  472:  S.  C. 
Am.  C.  B.  862;  contra,  1  KeiT,  116.  The  chief  distinction  between 
larceny  and  embezzlement  is,  that  in  laiceny  the  guilty  party  has,  and 
in  embezzlement  he  has  not,  possession  of  thoproperty  at  the  time  of 
the  commission  of  the  offense— 37  Cal.  53.  If  the  intent  to  steal  did 
not  exist  at  the  time  of  taking,  but  afterward,  it  is  embezzlement— 23 
CaL  280. 

By  agent  or  servant— Where  property,  when  appropriated  by  a 
servant,  was  in  the  actmd  or  constructive  possession  of  the  master,  it 
is  larceny  and  not  embezzlement— £1)  Mass.  428;  63  N.  C.  656;  as,  a  serv- 
ant who  has  caro  of  horses  in  a  stable,  who  may  be  convicted  of  steals 
ing  one  of  the  horses— 37  Cal.  51.   The  possession  of  the  servant,  in 
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sacli  cases.  Is  the  nossesston  of  the  master~l  Denlo,  130;  1  Bay,  242:  4 
Wash.  C.  C.  700.  A  serrant, 'Who  has  only  the  custody  of  the  coous, 
and  converts  them,  is  gnllty  of  larceny— 99  Hass.  428;  20  Ws.  74; 
Law  R.  1  O.  C.  295;  so,_where  corn  iras  delivered  to  a  miller  to  bo 
ground— 1  Pick.  875;  2  up.  Can.  C.P.288;  or  material  received  by  a 
mechanic,  if  a  part  is  converted  to  his  own  use,  it  Is  lai'ceny-9  Gi-ay, 


distinct  offenses. 

Borrowing  and  hiring^— inHiere  a  hallee  obtains  possession  of  prop- 
erty, by  borrowing  or  hii-hwr,  with  a  fraudulent  intent  to  convert  it,  it 
is  larceny— 35  Mo.  229;  otherwise  at  common  law— 20  Ala.  428;  so, 
where  a  person  l>orrowed  a  horse  with  felonious  intent— MN.  0.586; 
or,  where  he  hires  a  horse  and  absconds  with  it— 23  Up.  Can.  Q.  B.  120; 
4  Mo.  461;  7  Leigh,  752;  see  32  Vt.6e9;  con^ro,  9  Yerg.  397;  or  trades 
It  off,  it  is  larceny— 35  Tex,  738.  It  is  larceny,  although  he  did  not  sell 
or  dispose  of  it-;)2  Yt.  569.  But  it  is  not  hirceuy  unless  the  bailment 
was  to  redeliver  the  identical  chattel  or  money— 1  Fost.  &  F.  647 ;  2  Id. 
14:  Leigh  &  G.  58;  when  it  will  be  obtahilng  by  false  pretenses— 26 
Ohio  St.  15;  S.  C.  2  Am.  Cr.  B.  96. 

By  carrier.— A  carrier,  converting  part  of  the  goods  Intrusted  to 
him,  is  gnllty  of  larceny— 4  Mass.  080;  8  id.  518;  Buss.  &  B.  G.  G.  337: 
or,  aslHpmaster  breaking  bulk  by  taking  casks  from  the  hold— Buss. 
A  B.  C.C.  92;  7  Gar.  &  P.  825;  so,  where  a  laborer,  hired  to  unload, 
takes  part  of  the  cargo—l  Gush.  A;  taking  a  whole  package,  as  well  as 
a  part  of  it,  is  larceny— 4  Mass.  580.  A  carrier,  hired  to  cart  coals  to 
8];>ecified  persons,  who  sells  the  coal  and  appropriates  the  proceeds,  is 
guilty  of  larceny— 10  Gox.  C.  O.  289;  14  Week.  B.  679.  The  wrongfid 
Slicing  from  a  canal-boat,  by  the  captain,  of  part  of  cargo,  is  lai-ceuy— 

By  clerk.— A  clerk  in  a  mercantile  house  has  a  qualified  and  limited 
possession  of  tho  goods  as  to  strangers,  but,  as  against  his  princlj).!!,  he 
has  neither  the  possession  nor  the  right  of  possession— 36  Tex.  8.>3 ;  S. 
C.  1  Green  C.  B.  646*  So,  if  he  converts  a  bill  of  exchange,  it  Is  larceny 
—1  Low.  269;  3  Bos.  A  P.  596;  or,  where  he  feloniously  appropriates  a 
draft— 6  Hun,  401;  Or,  where  a  teller  of  a  bank  wrongfully  converts 
money  to  his  own  tise,  which  he  abstracted  at  night— 116  Mass.  1 ;  or, 
where  a  salesman  abstracts  part  of  the  goods  and  converts  them— 8 
Leigh.  743;  26  Ind.  101;  2  Tyler,  352;  104  Mass.  548.  Bo  of  a  nigh^clerk 
of  a  stcnre— 36  Tex.  353. 

485.    One  who  finds  lost  property,  under  circumstances 

which  give  him  knowledge  of  or  means  of  inquiry  as  to 

the  true  owner,  and  who  appropriates  such  property  to 

his  own  use,  or  to  the  use  of  another  person  not  entitled  , 

thereto,  without  first  making  reasonable  and  just  efforts 

to  find  the  owner  and  restore  the  property  to  him,  is  guilty 

gf  lai^eny. 

Lost  uroperty.— Lost  property  is  subject  of  larceny— 58  Ala.  43ff; 
Bell's  CTg.  22.  *  The  finder  of  lost  property  is  guilty  of  larceny,  where 
he  knows  or  has  the  means  of  knowing  the  owner,  and  he  approprjiates 
the  property  found  to  his  own  use— 9  Conn.  627 ;  20  Iowa,  267 ;  2  McMull. 
Urii  lurMass.42;  S.O.  1  Am.  Gr.  B.  417 ;  58A1A.425;  25  Iowa,  273;  10 
ni.  305;  5  Cox  C.  G.  890;  S.  C.  2  Lead.  C.  G.  422:  4  Smedes  &  M.  349; 
but  See  1  Mart.  &  Y.  226;  as,  where  a  number  or  watohes  were  bloWn 
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ftom  A  watcliiaakfeir's  wlnaow*  and  he  picks  one  ap  and  conceals  It— 2 


ov^iier  at  tbe  time  or  tflo  trntuug,  or  lue  got  i,  ^„  »^  -^^    i  * 

by  ivliichtliemvjicr  could  bo  aacertaine^pi  niU,  fl4^  13  G ratt,  -  2*i  14 
Id,  (i35i  Kit,  ^licro  a  imine  is  writuu  on  aclieck-9  €omi.  52j  :  2  McMuU, 
fltW:  or,  one  diawn  to  a  pj^rtJcular  itersoii-^ebl>  C.a&:  but  if  tJiere 

19  i  Dcxia'3. 530 ;  1  Deuison,  3*7;  2  Car.  &  K.  EsUl :  3  Cox  C.  C  i^H  I  Lead. 
c/C34:  as,  TCliero  a  i>ocket-boote  li;wiiu  umk-l  I>etiL!on,3t<J:  a  Car. 
,t  K.  aa  ;  a  Coi  0.  €*  453.  >Vhcre  tUcj  owQtir  l^uuknovva  it  is  larceDy, 
unless  ho  i«  wholly  imknowii-li-^  N.  C.  m.  Where  a  person  pleka  np 
any tlilnjT  when  hokiicHva  tliat  Ue  tan  immediEitu  y  fiiid  tlio  owncr,but» 
Instead  of  resitorliiK  the  article,  approiJiiatt?s  it.  ic  js  Ly ccny-^  Car.  * 
P  34<>5  or,  tf  ho  liud  reasoi^ahle  ground  to  beUevo  that  he  can  Jmatbe 
owner,  it  Is  larceny-U  Ailen,  5f^^  2tl  Ohly  St,  It^:  8,  (J,  a  Am  €r.  B. 
aJ7i  8  Cox  a  U.  41*3;  LeiKh  ^  €M  J  Ums.  402^:  «  i!;03t  C  V.  415:  as  In 
case  of  cottoa  faihim  ffoin  a  trahi^H  AJa  Mi  or,  a  servant  finding 
baiik-iiote»  hi  her  iimter^s  hous^e-a  Car.  &  l\  im  orJcweliT  found 
In  tho  owner'a  cardeu^l  Car.  &.K.1J45;  or,  a-po^ket-booft  left  by  aciiB- 
tomei^l  Hu  ami  ■  a^^-  If  the  prisoner,  vf  i  tUm  a  reasonab  le  1 1  mo ,  could 
havo  found  tlio  owner,  whainlie  LcUovetl  bo  could  And,  but  luatead  of 
Siting  ho  lia mediately  couverta  it  to^liU  own  uso<  It  is  lJirceiiy-12 
Coi  U  0. 102:  S.  C  1!  Grfien  U.  R.  97.  See  gcjicrally,  19  ^IhiS.  a^j  Beo 
Civ.  Code,  SI  lati"is:2|  and  PoL  Code,  §g  yL5S^ail2. 
Bielit  to  appropriate.— Tho  finder  of  lost  goods  may  take  them  Into 


102:  Law  li.  1  C.  €.  13M;  11  Cox  C.  C.  ly3;  ii  Up.  Can.  L,  J.  113:  Jieh'a  C, 
07  150  ad  to  estray&-Al3  l»d.  i*5  i  Id.  2-JJ :  12  Cox  C.  C-  4H9.  If  ho  t.%kea 
them  v:iUi  intent  to  appro pilato  tbeni.i-eally  be  ievhia  the  owuef  caij. 
nut  bof  otinil,  it  la  not  larceny :  butK  bo  i-ea  son  ably  believes  the  owner 
"aSbo  ftHiiuU  It  la  lar^eiiy^llG  Mass.  42:  2^)  Ohio  St.  It>4;  M  AJ,a.  4-;5:  2 
Car.  &  K.  a;3l ;  S.  C.  3  Lead.  C.  C  W^  1  V^^^^^^^^J  ^^\  3  Cox  C,  C.  *% 
aCar.  &  K.  j^.  1 1 !  a  t:  oi  C.  C  ►  453 :  1  Le  win ,  251 ;  b  at  if  tlio  i  i  iten  t  Is  formed 
aftcrwiirtLeveiithotiali  liokuew  tlieow^ier.  It  Is  not  Uureeiij-rl  UiU. 
4b-  1  Iliimidi.  22^;  53  JHa.4'iS;  Mart.  &  Y.  L'2&5  13  Gratt.757;  S3  Codd, 
1^3^  IS  Mo.  i!"iT  li  GT,Mt.  G'iti;'h}  Mo.  L>(^3;  1  Parker  Cr.  U.  19;  ^  Id.  139; 
Ucirs  C.  C.  34 i  1  Luwln,  liOl ;  U  Craw,  dt  D.  31*. 

Of  articles  mislaid.-Placing  an  article  on  a  table,  neglecting,  or 
fonrettinir  it,  is  not  a  losing,  and  a  felonious  appropriation  of  it  is,lar- 
cenv— 21  Ala.  240;  so,  where  one  left  his  pnvse,  unintentionally,  in  a 
stiible-4  Sneed,  357;  2  id.  285:  or  where  art*^»es  ai-e  left. in  a  vehide- 
2  East  P.  0.664;  1  Leach,  413;  id.  415;  or  where  money  was  left  Ina 
bureau  sent  to  be  repaired— 2  Leach,  1)52:  or  to  be  boW— 7  Mees.  &W. 
623;  or  where  a  ring  was  accidentally  left  in  a  wash-tuo-33  Conn.  260; 
or  where  property  was,  by  inadvertence,  left  in  possession  of  another 
—17  Wend.  460;  21  Ala.  240:  or  where  a  horse  is  astray— 7  Tex.  Ct.  App. 
470*  21  Tex.  473;  28  3do.630;  1  Lewin,  1»6:  or  sheep;  out  not  if  driven 
off  W  mistake-^  Parker  Cr.  B.  129;  1  Hale  P.  C.  607. 

486.  Larceny  is  divided  into  two  degrees,  the  first  of 
which  is  termed  grand  larceny;  the  second,  petit  larceny. 

See  ante,  S  484,  note. 

487.  Grand  larceny  is  larceny  committed  in  either  of 
the  following  cases: 
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1.  TTlien  the  property  taken  is  of  a  valae  exceeding 
fifty  dollars. 

2.  When  the  property  is  taken  from  the  person  of  an- 
other. 

3.  When  the  proi>erty  taken  is  a  horse,  mare,  gelding, 
cow,  steer,  boll,  calf,  mule,  jack,  jenny,  goat,  sheep,  or 
hog. 

Grand  larceny— is  a  distinct  offense  from  burglary-^ao  CaL  623;  and 
Is  not  subject  to  the  doctrine  of  merger-48  Ala.  684;  S.  C.  2  Green  G. 
B.  ii'IJ ;  29  Ala.  62:  36  lod.  286;  37  Ala.  134.  Larceny  is  included  In  rob- 
benr,  and,  on  a  charge  of  robbery,  the  jury  may  convict  of  burglary— 
53  Cal.  sm.  It  is  competent  for  the  Legiuiature  to  declare  that  larceny 
of  specific  property  shall  be  grand  larceny— 39  Cal.  4U6.  Wbere  there 
is  iaie  confinumg  transaction,  the  defendant  may  be  convicted  of 
grand  larceny  for  the  final  carrying  away,tbough  tbere  be  several  dis- 
tinct asportations ;  but  the  mere  retention  of  tbe  fruits  of  several  petit 
larcenies  will  not  make  him  guilty  of  grand  larceny— 53  Miss.  407.  See 
ante,  i  484,  note. 

Subd.  1.  Valne.— The  value  of  an  article  is  what  it  will  fetch  in  open 
market— 69  Mo.  208:  S.  C.  2  Am.  Cr.  B.  638.  The  Legislature  may  de- 
clare the  larceny  of  specific  property  designated  shalTbe  deemed  flnrand 
larceny,  without  regard  to  its  value— 39  Cal.  4U5.  Value  is  material  only 
when  the  offense  is  graded  by  it— 1  Oa.  673;  but  some  value  is  neces- 
Bary— 4a  id.  229:  as  to  the  owner,  but  not  necessarily  as  to  others— 
Charlt.  B.  M.  618.  Tbe  allegation  of  value  is  sufficient,  if  it  is  as  cer- 
tain as  the  language  of  the  statute— 9  CaL  236.  , 

S;r  T.i---  —  ^  "  ==imple  larceny,  and  larceny 

from  11.  T'  i-'ij,  ;  !«■•  ii.i.  r  :  -'i  s.-  -  .>i  Ga.  1&4;  tj.  C.  1  Am.  Cr.  K 
4J«.  It  is  HQfliijJent  if  ihv.m  «><;  jm  iiitt-iit  to  atiprouriate,  thout'li  the 
owDeTLiQOtdiii^eutiuiiC— 3  Cusk.  "^35;  and  In  iikklng  a  pockety  act  U4il 
asport^t ion  Linot  easeutLi]— Sfi)  Ms^a.  431:  ^omrustln^  tho  liaud  into 
oiiC*iSjJCKikct»flel2ing  a  pocket-book  and  mthii^  it  about  three  Incliiia 
from  lUo  lx>Ltom  of  the  pocket,  isBufflclentr-W  N.  Y*  51SH3  fcjc.  3«l; 
S.  C.  1  Am.  cr.  B*  424 ;  and  aco  llu  Mass.  4;;i ;  or  tjikiiig  :v  wjitih  from  the 
pocket,  Uiougli  the  ch^iin  catches  and  prevents  its  a-sportLiticni— I  Up, 
huti,  L.  J.  16;  Deara,  6'J|.  Theru  can  be  an  atHfinpt  toi;tJiniult  an  act 
only  wliun  tIiGr&  1$  such  a  UcLjlnnlng  ;m,  if  uiiinttiiniittt^d,  woulil  c^nd 
111  comnJetion-LoIfflj  ^  €,  471 :  S\  Cox  C.  C  4ifT;  S.  C,  2  Ltad.  V.  Q.  47S. 
Tluj  tnttrlou  wliJch  tlJstiPii^usheg  rol*[M2ry  fioui  larctoy,  Ja  ttio  vio- 
lence j  there  can  be  no  inrcf^nv  with  vifjlence— 3J  tJa."J:J3;  ami  snatch  I  tig 
inouey  one  of  a  persoii'a  Jiaud  iy  Jiuceiiy  aud  not  rolibery— it.5  tud.  *m\ 
■^i  Qm  IL  5i5.    Soo  a  h  te,  ^  -J  U .  and  nu  te, 

SiAbd.  3.  Larceny  of  animals.— Any  one  who  shall  steal,  etc.,  is 
ridlty  of  t^raiii I  bi  ftieny— 39  Cal.  406.  Domestic  animals  are  subjects  of 
Lii^^eiiy— W  Ga,  ii'M>;  28  Mo.  530;  3  Parker  Cr.  B.  129:  8  Gray,  497.  So  of 
tlie  cai-c!.-i33  of  an  animal  killed  with  intent  to  steal  it— 55  Ala.  138. 
'■  cattie  "  IncJudsjs  a  biUl  yearling— 45  Tex.  1;  and  "cow"  includes  a 
heifer -49  Cal.  i^-^  so  a  steer  is  an  animal  of  the  "cow"  kind— 55  Ala. 
I m.  Tl3 o  I tri n  ■ '  J  earllng  "  may  apply  to  any  animal  a  year  old— 65 Ala. 
1 1'l.  If  og4  BTf}  SI]  1  dects  of  larceny— 24  6a.  427 ;  26  id.  033 ;  28  id.  254 ;  and 
a  pig  14 1\  J  iiis,  w  it  Eiin  the  statute— 53  Ala.  29 :  60  id.  60.  Tho  theft  of  a 
**f;eydm5  "  fi  tUft  theft  of  a  particular  kind  of  property— 1  Tex.  Ct. 
App.  'l^Mi  aiid  ;i  iiorse  cannot  be  construed  to  include  a  gelding  or  a 
marc,  etc.- 3  Teac.  Ct.  App.  240.  Where  a  party  obtalnea  a  horse  by 
£alSB  iiretensea  f  i  am  a  bailee,  he  is  guilty  of  larceny  as  to  the  owner  of 
tbs  hofse-i^  Cox  C.  C.  598;  8.  C.  2  Green  O.  B.  16.  Poultry  and  pea- 
f  d«ls,  their  yo  ting,  and  their  eggs,  are  subjects  of  larceny— 8  Gray,  497 ; 
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hnd  pnrtddjTet  hutched  ftad  ralaed  by  a  domestic  hen-lAw  B.  1 C.  C. 
IMi  iO  c;ox  C.  C.  2Jj;  and  beg$  1q  poisessiou  of  ttielr  ovraidra^^  Dlatdif. 
496;  S3 Umtt.  ml;  »-  (3.  2  G^ciip  ti5u.  At  cammaii  Iaw,  wHil  nalmals 
at^Datmibjtictuitf  Lairckiny— aN.  JL  '303^  b'Jt  miiy  bc^comu  eiicli  by  be- 
ing killed  orconflned— es  N.  €.  ai^\  i  Biisa.  Cr.  «;  I  IL-vio  r,  a  5112  1 
Hawlt.  1*.  C.  t  h.  aa.  Hi  i  *  HI.  Cooi,  l'-js.  So,  doves  and  iiif^conn  in  the 
coto  are  Hubjoctsof  Lupreny— tf  Rich,  L^s  or  Hi^b  Ju  tk  twik,  or  cgnfined* 
or d^iiil-7H  N.  C^  iil-,  a  Riws.  1 IM*)?  or dt^lr lu  a  park*  cjr  briro  In  a  war- 
rea-^  Bufij.  Cr.  iS;  or  oystcra  In  tlio  btU-tJ  Mkb.  C.  L,4ith  €d*  $S  778, 
7I&J  bub  rtaablfl  causht  Lu  a  tiap  in  tlia  woods,  la  not  a  Bnbjecti  of  Jar* 

488.  Larceny  in  other  cases  is  petit  larceny. 
See  ante,  %  481,  note. 

489.  Grand  larceny  is  punishable  by  imprisonment  in 
the  State  prison  for  not  less  than  one  nor  more  than  ten 
years. 

Oattle-etealing  Is  felony  in  Oeorgia-M  6a.  491;  and  in  Texas  the 
theft  of  certain  animals  under  tbe  value  of  twenty  dollars  Is  a  felony— 
1  Tex.  Ct.  App.  628.  In  Tennessee  horse-stealing  Is  a  capital  offense— 3 
Helsk.  452;  S.  G.  1  Green  C.  R.  854.  If  the  character  of  the  property 
stolen  be  charged  in  the  indlctmentt  and  the  thief  offer  to  return  it, 
it  wiU  not  mitleate  the  punishment— 2  Tex.  Ct.  App.  148;  see  5  Cal. 
866.   See  ante,  Sf  460, 484,  notes. 

Connected  with  adultery.— It  is  a  felony  for  a  man  running  away 
with  another  man's  wife  to  take  his  goods,  though  with  the  consent  of 
the  wlfe-6  Gowen,  572;  43  N.  Y.  508;  2  Lans.  STOJl  Denio.  540.  Anadul- 
terer  stealingjolntly  with  the  wife  Is  guilty  of  larceny— 6  Gowen,  572 ;  1 
Denio.  549;  f  Moody  G.  C.  24»:  8.  G.  2Xead.  G.  G.  361.  An  intention  to 
comimt  adultery  Is  sufflcient-Gar.  &  M.  112;  BeU,  95;  7  Cox  G.  G.  1 ;  10 
id.  50.  So  an  adulterer  may  be  guilty  of  receiving  stolen  property- 
Leigh  &  G.  240 ;  but  he  is  not  guilty  if  he  merely  assist  the  adulteress  in 
carrying  away  necessary  wearing  apparel— Dears.  A  B.  187.  Where  a 
party  eloped  with  a  man's  wife,  taking  her  husband's  pony,  cart,  and 
harness,  which  he  sold,  retaining  part  of  the  proceeds,  he  was  guilty 
oflarcenv— 12GOXG.G.19;  S.  C.2  Green  G.B.  31:  6  Cox  G.  G.  876;  8.  G.  2 
Lead  G.  0. 862;  but  he  cannot  be  convicted  without  proof  of  bis  hav- 
ing taken  part  in  the  asportation  or  in  spending  the  sum  stolen— 12 
Cox  G.  G.  &7;  S.  G.  2  Green  C.  B.  32. 

490.  Petit  larceny  is  punishable  by  fine  not  ezceedin^f 
fiye  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  both. 

Second  ofllsnse.— A  statute  providing  that  a  second  conviction  for 
petit  larceny  makes  one  guilty  of  felony  is  not  obnoxious  to  tbe  Con- 
stltution-45  Cal.  432;  43  Mass.  413;  3Gratt.738.  Petit  larceny  is  de- 
clared a  felony  by  the  laws  of  Indlana~63  Ind.  376.  See  a$Ue,  Consti- 
tutional PsovisioNS,  art.  l,e  16. 

491.  Dogs  are  property,  and  of  the  value  of  one  dol- 
lar each,  within  the  meaning  of  the  terms  **  property  **  and 
**  value,"  as  used  in  this  chapter. 

Dogs.— At  common  law  dogs  are  not  subjects  of  larceny— 26  Ohio  St. 
400;  S.  C.  2  Am.  Cr.  B.  838;  81  N.  G.  527;  48  Ala.  161 ;  5  Up.  Can.  L.  J. 
1434  4  Bl.  Com.  286;  iHale  P.  G.  512;  nor  in  New  York,  except  when 
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sa^lec^totaacattoi'-lFuker  Cr.  ILMS:  4  Id.  388.   See  p^t,  MALltoi- 
OTJB  MisoBisy,  %  vsn. 

492.  If  the  thing  stolen  consists  of  any  evidence  of 
debt,  or  other  written  instrument,  the  amount  of  money 
due  thereupon,  or  secured  to  be  paid  thereby,  and  re- 
maining unsatisfied,  or  which  in  any  contingency  might 
be  collected  thereon,  or  the  value  of  the  property  the 
title  to  which  is  shown  thereby,  or  the  sum  which  might 
be  recovered  in  the  absence  thereof,  is  the  value  of  the 
thing  stolen. 

At  common  law,  ehoses  In  Afrtlon.  bonds »  blHa,  or  notes,  (jr  otlier 
evIclPDCCi  of  (iGbt,  are  notdotmuiilaubjecc^of  laiceny— J  Maaitin*  35^:  A 
How.lMJsS.>3J;  1  Nott  £l  McU.  IfJ:  tiJoluis.  im-,  bCoke.JU;  1  Lciicb. 
«8i  mUeaa  they  Iw  Vftlhl  ftml  ELibsmlhtf  becuirttc^r^L  Fort.  113;  pco  a 
U[i.  Can.  Q.  h,  O.  B.  a-lU  l>iit  tl]Q  gtatiutt  puts  tlii^m  on  the  ecnnio  foot- 
iUfT  as  til tt  juouey  ijit*'n iJ ea  t o  b e  sec uroil-J  li re  v .  > i)£i.  So  bimk^iotea 
aud  LTultGd  .St.ittf  ireiLsury-uotesaro  ffoo<l3  Aud  thi^tteb— ^  ArK.  513: 
39  Ala.«s*l;  SMasiOij,  M3;  ti  Mo,  233;  4  T^x.  Ct.  Aim.  iiH:  1  MuoUy  U* 
a  218;  2  Leacli,  1U9U;  4  Boa.  ij  P.  1 :  3  LsiicIIh  i>3:5:  Rusa.  &  R.  C.  C.  r>7: 
con^rrt,  2  Craiich  C.  C.4Uy:  Id.  1J3;  see  I  Tort.  33;  k  How.  ( M bs. )  itii* 
Uoupona  on  Stato  IkODds— 7  Baxt.  (Temi.l  il',  rerUflcat^^s  of  atocl^t  oa 
rsUwnjr  SOrtpt^Z  iTp,  Qui,  L,  J.  69;  a  check  aiid  ei  hoJJlor'A  disci  lai-jje— 
103  Maa«.43Ti  ft  receipt  orrcle35J^-2  Brcv.  fit;  3  Hili,  m;  but.  ir  luKoa 
before  delivery.  \%  la  not  larctniy— 4  Dcnio,  Mk  So.  a4j[:uu]aLihlu  re^ 
ti^\\>%&  for  iijoiiey  or  for  property  In  store,  nnd  shhjplrtjf  icofti^ts,  are 
mbjects  of  larceny--^  Flirkor  Cr.  R.  245;  ti7  N.  Y.3J2;  anill.lC4;  or 
redeemed  bajik-bllla  I  a  po^^iie  ssiloii  oi  batik  agent— H>  Ciisli.  3TJ7.  Rccorda 
wlilcli  iioiic^ni  realty  aro  not  subjects  of  iarceny  at  common  law-J 
StrangOp  llJai  S.  C.  IXeath  C.  C.  M3;  I  LeacU,  Vi\  &eo  1  Hale  r.  C.  510; 
2  Ikisf  ?.  C.  3^  i  4  BL  Com.  ^raj . 

493.  If  the  thing  stolen  is  any  ticket  or  other  paper  or 
writing  entitling  or  purporting  to  entitle  the  holder  or 
proprietor  thereot  to  a  passage  upon  any  railroad  or  ves- 
sel or  other  public  conveyance,  the  price  at  which  tickets 
entitling  a  person  to  a  like  passage  are  usually  sold  by  the 
proprietors  of  such  conveyance  is  the  value  of  such  ticket, 
paper,  or  writing. 

494.  All  the  provisions  of  this  chapter  apply  where 
the  property  taken  is  an  instrument  for  the  payment  of 
money,  evidence  of  debt,  public  security,  or  passage  ticket, 
completed  and  ready  to  be  issued  or  delivered,  although 
the  same  has  never  been  issued  or  delivered  by  the  mak* 
ers  thereof  to  any  person  as  a  purchaser  or  owner. 

495.  The  provisions  of  this  chapter  apply  where  the 
thing  taken  is  A&y  fixture,  or  part  of  the  realty,  and  is  seT* 
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«red  at  the  time  of  tbe  taking,  in  the  same  manner  as  if 
the  thing  had  been  severed  by  another  person  at  some 
previous  time. 

Property  savoring  of  the  realty.— At  common  law  things  wtaichsaTor 
of  tbe  realty,  and  are  part  of  the  freobokl,  are  not  subjects  of  larceny 
—1  Halo  P.  C.  610;  4  Bl.  Com.  Zt2;  2  East  P.  C.  587.  Tbe  rule  does  nc« 
apply  to  such  tblnss  as  are  only  coustructively  annexed,  as  belts  used 
In  machlnery->ll  Oblo  St.  104;  a  key  iu  a  lock  of  a  door-«  Blackf.  417; 
or  Ice  in  an  ice-house— 3  Hill,  395;  biit  things  serered  from  tbe  realty 
are  subjects  of  larceny— 5  Uar.  (Del.)  192.  Grain  in  a  field  is  subject 
of  larceny— 2  Bail.  334;  regardless  of  TaIue-<»  Ala.  lie.  Although 
outstanding  crops  are  part  of  tbe  realty,  they  are  subjects  of  larceny 
-54  Ala.  23d.    See  post,  S§  971, 972. 

In  .  L.,  .:'i:,  j:  r  .:  •/"  -  -rr aperafln, by  coiamlttliigtreapass  wJtb 
ft  felonious  inttErtp  <^rj  kvj  ;mray  ami  converts  personal  property  to  hlA 
dwii  iiisOp  JC 1-1  Ittrctiiiy— 1 1  Cwi^h.  4s^l :  as  Uy  eteaflng  tlilnirs  aOliort  to  tbe 
frMboia-T  cnj.  *  P.  ^\y,  wA^h^ua^W^v^  attaciied  to  tlis  biilldJng— 14 
Buiib » a  J ;  Of  sU  V  er-bearing  ore— ^  Nov,  26'J ;  B.  C  J  G  reen  4;.  R,  3M ;  or  nn^- 
geta  of  gold  Bcparatad  by  natural  t^aiiscs— 4>4  y.CLUi'J^  orturpontlno 
w  tUcli  bai  J  iin  (f  0  jn  trees  into  boxes— ILencli^LL:,  Toconstltunst  beft 
of  ail  article  nttocbeO  to  tliO  jejUty^  tlicrr^  luuiit  bo  n  scvf  nmco  prior  to 
UiD  aflpoTtatfoii— 4  Tes,  Ct.  A  pp.  l^.  Wli(=n  tho  thing  in  Its  orlglaaJ 
scatolanotftni^bbjettol  lanzeny,  it  ij  ueecsAary  ttiaE  tbu  ant  ortafe- 
ilig  bo  OUtlnct  from  ibo  act  of  ecvcraijce— Ltiw  II.  l  0.  C  317.  So,  If 
tho  ^vo(^  veat  bi  tlio  oTracr  in  tlio  inter vaJ  between  tbo  ao^erance 
and  remoTal,  It  la  l?ircpuy— Liiw  K.  I  C.  C*  aiT;  aa  potatoes  i\\\^  and 
iti  plt3— .i5  Up.  Can,  Q.  B.  Hfi.  Noi  ]>artlcuiar  &paco  of  tiiiitj  Is  uoces- 
flary,  only  tlio  pevi^rina  antl  taking  must  Ufi  $0  ^cfinr^tca  ji!i  not  to  con- 
fli  1 1  at  0  tbo  same  tran.'sactlou-^  IN  g  v.  G  l».  So.  if  copper  p  Ipes  nro  I'JU-* 
rlea  BWfiy%vUb  a  foloulous  Entciit,  it  aoTercaatoiiiA  tlino,  miit  aftfir- 
warda  tjikoii  away— S  Ilrvr*  (DeL)  IHCJ,  WlietUer  sumL-Lent;  tinio  lad 
elapsed  bctwpcii  iho  ti^klri^  and  carrying  away  to  prevent  them  from 
cnnstitutiti^ona  Imntiactlon,  ia  a  qveetioa  lor  tbo  jury— a  Nev.  atji;  S. 
0. 1  Green  tJ,  H-  3^5, 

Larceny  fh>m  house.- A  person  may  be  gnOty  of  larceny  ftom  a 
house,  although  tho  original  entry  -was  not  felonious,  or  with  Intent  to 
steal— 10  Ga.  Ml ;  14  Bush,  233.  The  entry  must  have  been  against  the 
owner's  consent,  unless  crime  was  meditated  at  the  time  of  tno  entiy— • 
6  Ala.  855.  In  Massachusetts,  housebreaking  with  intent  to  steal,  and 
stealing  in  a  dwelling-bouse,  are  distinct  offenses— 22  Pick.  1.  There  Is 
hi  Texas  no  specific  offense  of  theft  from  a  house— 4  Tex.  Ct.  App.  472. 
It  is  not  included  in  burglary— 29  Cal.  €26.  Larceny  from  a  house  may 
bo  committed  in  any  house,  whether  within  the  curtiiago  or  not— dS  Qa. 
434);  54  id.  213;  Charlt.  B.  M.  84:  so  throwbiff  off  goods  from  a  tndn  In 
motion  with  a  felonious  intent  is  larceny— 41  Tex.  215;  8.  C.  1  Am.  Cr. 
B.  423.  Stealing  property  hanging  outside  a  store  door  is  simple  lar- 
ceny, and  not  larceny  from  a  house— 41  Tex.  126;  8.  C.  1  Am.  Cr.  B.  420: 
nor  1.1  stealing  clothes  from  tho  railing  of  a  piazza— 39  Ala.  679 ;  nor  cot- 
ton from  an  alley-way  outside  a  warehouse— 53  Oa.  248:  8.  C.  1  Am.  Cr. 
B.  Ail.  Stealing  money  from  tho  trunk  of  a  fellow-lodger  while  he  is 
asleep  is  larceny  in  a  dwelling-bouse— 111  Mass.  429;  iTex.  Ct.  App. 
220.  Whereainancommittedlarcenyandthrewthestoien  property  out 
of  the  window,  the  party  receiving  it  is  principal— Byan  A  M.  C.  C. 
96.   A  wife  cannot  steal  from  her  husband's  hou9e— 3  Gray,  450. 

496.  Every  person  who  for  his  own  gain,  or  to  pre- 
vent the  owner  from  again  possessing  his  property,  buys 
or  receives  any  personal  property,  knowing  the  same  to 
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have  been  stolen,  is  panisbable  by  imprisonment  in  the 
State  prison  not  exceeding  five  years,  or  in  the  county 
jail  not  exceeding  six  months,  or  by  both;  and  it  shall  be 
presumptive  evidence  that  such  property  was  stolen,  if 
the  same  consists  of  jewelry,  silver,  or  plated  ware,  or 
articles  of  personal  ornament,  if  purchased  or  received 
from  a  person  under  the  age  of  eighteen,  unless  said  prop- 
erty is  sold  by  said  minor  at  a  fixed  place  of  business  car- 
ried on  by  said  minor  or  his  employer.  [In  effect  Febru- 
ary 28th,  1874.] 

SeeSS971,973,iH)«^ 

OfibnsA  general]  J.— A  part?  who  was  not  present  at  tbs  tbelt,  but 
B«bseqiientIr,Tfv!th  Euilty  knowJeUfffr^  receive  d  aud  aided  Sn  the  tll»- 
pu^\  of  thoijOfxJjH,  fnnDtan  iicci!SH(>ry  lo  tlift  tlieft,  IiiiC  la  llablo  as  jo- 
ceivcr-4U  C'^U.  m ;  4J  G:i.  J^l  j  ;>3  Oblo  St.  IW;  1  <ii  i^eii  C.  R.  flS^.  U  is 
»  sub^timtlve  c:r[u]e--lJei  Blass,  1;  l^  id.  42S;  1U4  Id.  648;  Bud  he  may 
bo  pro&i^iuted  ULSpHncJpal— SCoiiD.  527.  IS  lia  receivatbetn.flhunly  to 
mltl  tba  tbief  Ui carry Itii  tbem  off.  bo  Ls  gnllty aa  rcecher—taN.  c*2y; 
8,  Cp  1  Giet^n  C.  R.  313.  Receiving,  at  tbo  Enino  tlnie^  R^ooda  fitolen 
from eeveral  parties* constitutes  Btvei-al  olTeDscs— i Masn. iv&i  S Ulll, 
^?^.  Tba  propel  1 3^  must  bo  oC  bdiuh  \alii<^,  tiowe^vt^  ptuaJl^l  Cwriiip 
MO;  3HinjS^  4tl Iowa,  110;  ti9Hu.*JFij  CbJir]t,Ii,H,.MKi  IFoTtimi 
4  Rich.  y65:  37  Tes,  SS&j  21  Me.  2(»e  1  Mass,  24&.    A  atatuto  wbltU  pia- 


|:lblt^  Hjuying;,  cb'ca latin jf,  or  aid!tij{  la  tbe  fOucoaLuiiMit  of  atulea 

'Ope  ft 
1307  S-  *^- 1  Greeti  C.  R.  MO,    It  was  Intended  bv  tbo  Etatute  to  punl&b 


lilblt^  Hjuying;,  cb'ca latin jf,  or  mamj{  iQ  tUe  fOucoaiuiiMit  or  stolen 
gfKHlat  ^pt't^iaes  four  di?4tlnct  tjfftJises— G  Al;i.  Si^.  Bo.  eoiice^diDg 
stolen  property,  iw^itb  guUty  tnowledgy,  l3  a  grade  of  the  otlenyc— "3 
~       ■"     "        .fl-i.   In  Ohla,  it  l9  ft  luisdt  men  —  -■  -     - 


Tex.  Ct.  App.aflJ;  Id.  fl4.  In  Ohla.  it  Is  ft  misdemeanor  -20  Oblo  St. 
130  J  S.  C  1  Greeti  C.  R.  MO,  It  waa  Icit^^ndcd  by  tbo  Etatute  to  pnnl&b 
tlie  receiver  wbero  It  inlsht  bo  ImpoBslblo  to  idcTitlfy  tho  tlileT„  asiu 


ca^c-sof  profeBaitiiiBl i-eceivera^-ia UaL inTj  etj, pflrionn mcelvliig stolen 
geedis  do  not  tbcreby  Lecomo  county  of  Jarccnv— i4  Cab  14.  See  2 
Btrob.  273.  The  coinmon-law  offeiise  Is  enlarged  hy  making  tha  re- 
ceiver ociualiy  irnRty  aa  tbo  tlikr-2  ilitli.  i^i, 

Vropmtf  must  have  been  itolen.— It  most  bave  been  stolen  before 
a  receiver  can  be  convicted— 65  Ga.  296;  62  Ind.  370:  4  Btrob.  800;  see 
6  Gray,  82:  7  Id.  43:  1  Up.  Can.  L.  J.05;  6  Gar.  &  P.  m;  Law  B.  1  C.  C. 
270;  and  the  steallnflr  must  have  been  done  by  some  other  person— 4 
Btrob.  300: 13  IrecL^;  87  Mo.  58;  6  Car.  A  P.  &9;  9  Id.  365;  but  see  (> 
Cox  C.  C.  654. 

GraUly  knowledge.— Til©  reeelver  must  bavei  knoirledj^fi  thnt  tlio 

Eroi^rtv  WM  stolen-33  Ala.434;  m  111.  1 1^;  id.  -zr^ii  in  N.  i\  484. 41  AJa. 
*3;  120Ma9$,  I98j  3  iJladkf.  m',  see  It  Hill.  134;  aiMl  i^uUiy  knc™Wt;o  i$ 
a^me  when  the  rece'lvb]ff  waa  for  tlia  puri^ose  of  roncrtiEthiK'nt  or 
pnsfflt— 31  Ala.  434 ;  3  Met.  { Ky . )  4 17.  G ull ty  tuci wl c-d jjo  inziy  be  1  :if trretl 
fi™  tha  faeta— M  Conn.  fiJT;  T  Vt,  llB:  see  62  Ala.  371 1;  33  Id,  434;  3 
fiei&k.  21S;  as  from  possession— 0  Conn.  fl2I;  T  Vt.  113:  but  bare  posscB- 
ilonlsnotfiufflclent^ia  Mieb.  351;  1ft  Cuali.  535;  4S  lowiK,  I7L\  Sco  12 
Co:t  C.  0. 51; ;  4  FoBt,  A  F*  315.  Evidence  of  tlio  firbiO!  pal  felon*  with 
corroborative  facts,  in.  $ulBiclent— 10  Cush*  535 ;  or  by  jn'tH>f  tff  ^>tliPi-  tn- 
etiiiicea  of  recelvlne'-41  Ala,  4*5:  3  Met.  (Ky.)  417;  ^3  Oblo  &t.  130;  3 
Parker  Cr.  R.  335,  See  1ft  Cush.  ^:tl :  55  Jf.  Y.  ^1 1  fiiS  bl.  555;  (i  Car,  Jt  F, 
137;  i  llocMljr  a  C.  I-iSj  1  Tost,  *S  K,  61;  2  Ueuison,  2G4, 

ReceiTing>-The  property  must  be  received  from  the  thief —3  Deni- 
■on,  87;  6  Cox  a  C.  449;  14  id.  HI;  but  receiving  from  his  agent  la 
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iiiffldeiit-l23  Masa.  430jso  aieconfl  t&fef  recclTlna^  froma  flt^t  tblef 
la  a  recel  vin^~  l  car.  d:  IL  73*.  tlulesd  tb€  ti wuer  hna  r«stiiu  od  tiotfapt- 
Blon  previous  to  Lis  receiving,  tlio  |jatfy  inuiit  receive  tha  gooiU.  add 
aidj  ludiirhosiD^  of  tbem— 10  Cal.  fiLH*.  11  ii  Aufflcient  If  the  rcceWer 
have  coutroL  of  tlio  ^ooda.ainaniul  po9sc3a!on  Is  oot  neccasary— 19 
loiva.  14*;  Const.  S,  f^-fT*^  (J Cox  O.  C.;tja;  14. AM;  3  cat.  ^  K,«87?  7 
DcnIsoEJ,  37;  p.?o  J?  JqwjihHI.  But  r*  po'^^p^slon  of  cqinmodltlps  ei- 
chaiLgetl  for  tlio  fitolf^n  fioorlij  \^  not  a  j>uhii>essitjii  of  the  gooils— 3  SiiWy^ 
fi47.  l^etTi  ibtrthp  jrcKfiHfiir  liie  ]>urpOE>e  of  oktalnLiif  arewurd  Is  auJ- 

ilcieDt-^HMij  1,    r^i  1  r  l: 


Intent^The  reeeiTlng  must  be  f elontoiu  and  fraudulent— 1  Parker 
Cr.  B.d64;  3  Heisk.  215;  78  N.  C.  4S4;  but  see  6  Car.  &  P.  178;  id.  835: 
with  intent  to  deprive  the  owner  thereof— 5  Humph.  €8.  It  Is  sufficient 
if  he  receives  tbe  goods  as  a  friendly  act  tQ  the  thief,  or  to  slielter  or 
accommodate  him— 117  21  ass.  141;  69  N.  C.  29;  see  6  Car.  A  P.  335;  id. 
177;  as,  where  a  passenger  allowed  a  trunk  of  stolen  goods  to  pass  as 
part  of  his  luggage— 1  Const.  S.  C.  274.  An  Intent  to  secrete  the  goods 
from  the  owner  Is  sufAcient— 3  Heisk.  215;  1  Parker  Cr.  B.  664. 

497.  Every  person  who,  in  another  State  or  country, 
steals  the  property  of  another,  or  receives  such  property 
knowing  it  to  have  been  stolen,  and  brings  the  same  into 
this  State,  may  be  convicted  and  punished  in  the  same 
manner  as  if  such  larceny  or  receiving  had  been  com- 
mitted in  this  State. 

Bringing  stolon  property  Into  State.— T lie  brlnfiliig  luto  the  Stato 
Of  gooUft  Rtolen  in  the  Lrltl^h  Province:^  la  not  Lirceny  In  IhH  St3te^-4 
Qr^y,  4rJ4;  H.Ll.'A  Lead.  C.  O.rd;  'iA  O^Jo  St.  IfJU:  3.  C.  2  Am.  Cr.  B- 
&ilf;  liutEOG  n  Vt.  ^5ti:  4!)  Me.  Hli  11  IIUU.  a^T.  See  2  ISast  P-  U.  2TA, 
contra,  I  Meiss.  lUi;  2  kl.  H;  3  Gray,  7;  Dl  M^sa,  ♦iW.  It  f»  QtUcrwtse 
muTer  tlie  law  of  Can-ula-9  Am.  lit  p.  II  S3;  35  Up.  laru  Q.  ll.  W3;  S*  C. 
1  Ain.  L>.  It.  4(H>i  24  Wirb.  Ititi;  3  €<3iiV.  C.  7J;  I  Bears.  &  B.  fie?.  Ftod- 
crty  stolen  !n  anotlior  State,  and  brou^bt  licre.  Is  birceny  in  Lbis  htm& 
a  Gray,  7;  S.  C*  '2  Lead.  C\  C*  378j  1  liar,  &  J*  m;  1  Mfisa.  116;  'i  kl.  114  j 
39  HI 33.  JMiS;  1  Koot,  yfJj  3  Stewt.  m\  rlio  cominoij-lflw  rule  being 
c  Jianse  d  by  statwte-S  d.j  ]4Ala.JSC;  I9ltl.727i  L>»lo.4-iJ.  Iiithoab- 
»ynce  ef  statute  the  tliJef  cannot  be  convicted  for  riroperty  k^telcii  tii 
CrLi]ncla^L*40lilo  St.  ise;  S.  C  ?  Am.  Cr,  H,  34Ft;  but  tbe  riif&  la  olTier- 
wise  as  to  a  ehter  Ktato— [i  Cowcii,  i.ss ;  J 1  Vt.  e>&4  j  49  Me.  18 h  SG  Miss, 
tm;  'iOrpg.Ubi  14  loi^-a.^TDi  1  DuvjilJoS;  1  MaB9. 116;  It  Ohio, €35, 
See  I  C ranch  t\  C,  SfiB.  So,  tlm  ttilel  ^vliostcaEi  goinl^  In  another  State, 
nn^i  sends  them  bere  by  nti  aijuiir,  iti:i.y  Ife  ImUttP^l  foplarfE-nybei'e^ 
liJ  Mass,  430;  but  there  iiiiiim  ha  iifoof  that  tht  takltig was  Jniijeuy  In 
tho  firat  fjmte— ;i  AJlen,  C31I.  Tbe  piJ^^c^^Soii  Lv  Uiolhlef  of  stolen 
iiroperty  la  lAtceny  In  every  coiuity  Into  wlikh  h:  oarrltis  It— 47  Miss. 
671;  S.  C.  1  tiiecn  C,  R.  sri:  IT  MTe.  Hj3:  7  Lelgb,  IiM^  J  Met.  47 ->j  10 
Mi:iss.  154 ;  as  every  luonient  s  ccHiriimiiiire  of  the  trpapass  aiiiOLuita  to 
niicw  as]>ortatioEi— 8  Nev.  20S;  8.  C.  1  tJieeii  C,  R.  S^i ;  amrl  tie  Is  jpim- 
l5liablo  uiKltrBEiytJew  statute  wlikb  may  bo  iiasstit-t^VMc.  14.  ^he 
nila  cxteiida  as  %ii  ell  lo  inoperty  inrwle  flubject  ot  larceny  hy  statutOp 
as  tait^ooda subject  of  larceny  t.t  ccnivinou  law— 7  Met.  475.  traclcrtliQ 
A  la  I  ►[ii  i]  a  Bta  1 1  ue,  t  ti  <  1 1  r  n  n  p  e  1 1  Ij  e;*  i  n  e  t  r  her  ronnt  y  — 5."i  Ala.  59 ;  but  tbe 
statute  apiTlJes  to  ]:vr'  nnifn:*!-^.  rot  t?''  iU'-M\  mi  (.is— in.  \28. 

Liability  of  receiren.- A  party  may  be  guilty  as  a  receiver  in  a 
county  other  than  where  the  property  was  stolen— 40  CaL  599;  or  a 
State  other  than  where  it  was  stolen— 2  Mass.  14;  45  Me.  eos;  but  not  If 
Stolen  abroad,  under  tbe  common  law— I  Cox  C*  C.  207. 
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498.  Every  person  who,  with  intent  to  injure  or  de- 
fraud, makes  or  causes  to  be  made  any  pipe,  tube,  or 
other  instrument,  and  connects  the  same,  or  causes  it  to 
be  connected,  with  any  main,  service-plpe,  or  other  pipe 
for  conducting  or  supplying  illuminating  gas,  in  such 
manner  as  to  supply  illuminating  gas  to  any  burner  or 
orifice,  by  or  at  which  illuminating  gas  is  consumed, 
around  or  without  passing  through  the  meter  provided  for 
the  measuring  and  registering  the  quantity  consumed, 
or  in  any  other  manner  so  as  to  evade  payment  therefor, 
and  every  person  who,  with  like  intent,  injures  or  alters 
any  gas  meter  or  obstructs  its  action,  is  guilty  of  a  misde- 
meanor. . 

A  person  secretly  appropriating  gas  by  seyerlng  a  portion  In  a  serr- 
Ice  pipe  of  the  company  is  guilty  of  larceny— 4  Alien,  308;  6  Cox  G.  O. 

See  6  Cox  G.  G.  213. 

499.  Every  person  who,  with  intent  to  injure  or  de* 
fraud,  connects,  or  causes  to  be  connected,  any  pipe,  tube, 
or  other  instrument,  with  any  main,  service-pipe,  or  other 
pipe,  or  conduit,  or  flume  for  conducting  water,  for  the 
purpose  of  taking  water  from  such  main,  service-pipe, 
conduit,  or  flume,  without  the  knowledge  of  the  owner 
thereof,  and  with  intent  to  evade  payment  therefor,  is 
guilty  of  a  misdemeanor. 

500.  Every  person  who,  in  the  <5ity  and  county  of  San 
Francisco,  saves  from  fire,  or  from  a  building  endangered 
by  fire,  any  property,  and  for  two  days  thereafter  cor- 
ruptly neglects  to  notify  the  owner  or  fire  marshal  thei-e- 
of,  is  punishable  by  imprisonment  in  the  State  prison  for 
not  less  than  one  nor  more  than  ten  years. 

See  Pol.  Code,  S  3343. 

501-  Every  person  who  purchases  or  receives  in 
pledge,  or  by  way  of  mortgage,  from  any  person  un- 
der the  age  of  sixteen  years,  any  junk,  metal,  me- 
chanical tools,  or  implements,  is  guilty  of  a  misdemean- 
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502.  Sections  three  hundred  and  thirty-nine,  three 
hundred  and  forty-two,  and  three  hundred  and  forty- 
three  of  The  Pbnal  Code  are  applicable  to  persons  carry- 
ing on  the  business  of  junk  dealers,  and  apply  to  their 
transactions  of  purchase  and  sale,  as  well  as  to  those  of 
pledge  or  mortgage. 
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S  Ml.  Wbeu  offlcer,  etc.,  gnilty  «(  eatbezdement. 

S  6M.  Carrier,  wkem  gaOty  of  embeulement. 

S  50«.  When  tmstM,  teiker,  ««Cn  vtUtj  of  embeidement. 

S  507.  Wbea  bailee,  tenant, -or  ledger  guilty  of  embenlement. 

S  508.  Wiien  clerk,  ageiit,^N'  servaat  guilty  of  embeulemeat. 

§909.  Distinct  act  of  taking, 

S  510.  BFldence  of  debt  undelivered  a  subject  of  embenlement. 

S  511.  Claim  of  title  a  ground  of  defense. 

S  518.  Intent  to  restore  tlie  property  is  no  defense. 

S  513.  Actual  restoration  a  ground  for  mitigation  of  punishment. 

S  51^  Puaisliment  for  embezzlement. 

503.  EmbezzlemeDt  is  the  fraudulent  appropriation  of 
property  by  a  person  to  whom  it  has  been  intrusted. 

See  oRfe,  SS  211, 425, 484,  and  notes. 

EmbeaElcment—Tlwi  fnuidulent  appropriation  of  tHe  property  of 
anoUier  by  tuia  Lo  wbuin  it  lias  1 3 con  fntrusLeJ,  la  embejzlement— 37 
low*.  ^Mi  3  Part«rCr,  It  Q7^i\  7  Tfli.  Ct,  A  pp.  H^,  i  Up.  Can.  U  J.  I  Si; 
BO,  wben  property  Is  volontarlly  deJivcrca  to  a  person ,  whuy  has  not 
geiiBj>aLiy  the  car«  of  Ms  employer's  property*  and  tio  cotivetta  Itr-* 
UreenOf  ( Iowa, )4i7 ;  (^  N. <] . 3 h .  1 1  i mpons  tb e  rcc eptloii of  tuoiiey  bo- 
louu^ikg  to  a  mi"iter  or  employer,  nmi  a  frautlulent  appropriation  herora 
it  rL*clic5  bis  liaiids—IO  up,  CaiuCL  v.m*  It  was  not  an  oHun^to  known 
at  common  law— 4  0p.  Can.  L.  4.  IH;  tmt  U  purely  a  Fitatntory  o (Tense 
—31  Cal.  Kliflj  nudnotiilii^wbichwjkH  larceny  at eDnimOn  law  f^ln  11  luilea 
in  It— 61  liL  599j  S,  C.tAan.  Cr.  It.  J 14.  I'ha  iitatuto  lm<;n<la  to  imnisb 
acts  whkb  before  were  not  pun^shEkble— JS  In  J.  321 ;  7  Tei.  Ct,  App, 
I  IS.  Tbe  Btatote  of  CaLlfomLa  was  f  rained  to  compreliend  tJjose  caaes 
In  wbEeb  property  Is  Intrnfjted  to  clerks^  servanta,  etc..  by  or  for  llitlr 
masters,  eniployera,  etc-— 37  Cat.  51;  and  tbe  fraiululent  eon  vera  Ion 
loay  be  eSecied  In  any  manner— 7  Tex,  Ct.  App.  41^  TJio  statnto  js 
made  spplle4vbl0  to  attorneys  who  frantUiiently  eonvcrt  tlieJr  c^lktjt's 
property— #  T«i.  Ct.  App*  7^3 i  tUe  tfuibe^loment  ot  several  articles  at 
tbe  same  time  being  a  separata  emLiezzlement  of  a^i^—lOl)  A£asa.  U 
Wtiefti  ai  pct^en  Is  Uidticed  by  fraud  to  part  with  the  tUla,  U 1^  tnnb&z- 
zlemept  aJid  not  l3rceuy-«5  Iiid.  ^21  \  17  IlL  33^;  43  id.  ^J;  §  ar^y.  B3, 
See  anfs,  §  4S|. 

^The  propertf.— The  property  must  be  tbe  property  of  other  than 
the  defend«it-2  Ket.  S43:  11  Bfet.  64;  107  Mass.  221:  2  Lewln,  256.  A 
qoallfled  ownersnlp  Is  sulBclent  as  right  of  possession  and  control— 7 
Tex.  Ot.  App.  418, 

Intent-rThe  f)raadnlent  intent  is  to  be  determined  ftom  the  evl- 
deace— 7  Peters,  138;  and  it  may  be  Inferred .  from  the  facts,  as 

PEir.  CODK.— 19. 
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'  filc;M«  «MKefllbBfint,  and  erasloD— 6  Cold.  907:  7  Tex.  Ct.  App.  419;  7 
^Cac/A.i*.  J88.  If  a  person  In  one  county  is  Intrusted  with  per- 
conal'pvopca^^  And  he  takes  It  to  another  county  and  there  embezzles 
.  tt,be-caaMt  «e  tried  in  the  county  where  he  received  It,  unless  the 
.  Intent  to-eaalMEzle  was  conceived  there-61  CaL  S78. 

504.  iBnesy  officer  of  this  State,  or  of  any  county,  city, 
•city  and  oauBty,  or  other  municipal  corporation  or  subdi- 

^T4fii«nif.theid«f,  and  every  deputy,  clerk,  or  serrant  of 
any  «ach  •officer,  and  every  officer,  director,  trustee,  clerk, 
sect^ant,  oroigent  of  any  association,  society,  or  corpora- 
tlt«n,  (publie  or  private)  who  fraudulently  appropriates  to 
jony  -use  or^orpose  not  in  the  due  and  lawful  execution 
4d  Mstniftt,  any  property  which  be  has  in  his  possession 
«riunder:iii8  control  by  virtue  of  his  trust,  or  secretes  it 
tcviith  aisa^dulent  intent  to  appropriate  it  to  such  use  or 
purpose,!  is  iguilty  of  embezzlement.  [In  effect  April  6th, 
1880.J 

.Oojporfte  body.— A  statute  against  embezzlement,  trwn  any  corpo- 
rate bodyinlliis state, does  not  include corjKnrations  doing  business 
^thout  autbtrfty  of  law-M  Ga.  236:  S.  C.  1  Am.  Gr.  A.  m.  Where  a 
ibankL  cashier  misapplied  the  funds  of  a  Iiank.  it  is  no  defense  tliat  he 
believedihis  acts  were  sanctioned  by  some  of  the  directors— 11  Blatchf. 
S14  i  8.0. 2  Gxieen  G.  B.  241.   See  ante,  i  424,  and  note ;  and  pQ§t,  S  614. 

505.  Every  carrier  or  other  person  having  under  his 
control  personal  property  for  the  purpose  of  transporta- 
tion forbire,  wlio  fraudulently  appropriates  it  to  any  use 
or  purpose,  inconsistent  with  the  safe-keeping  of  such 
property  and  its  transportation  according  to  his  trust,  is 
guilty  of  embezzlement,  whether  he  has  broken  the  pack^ 
age  in  which  such  property  is  contained,  or  has  otherwise 
separated  the  items  thereof,  or  not. 

see  notes  toss  484, 604. 

fintbeazltimeiit  from  malL— To  ftonstitnte  embezzlement  of  mall 
mattcir,  lim  letter  jwiy.t  be  ubtaLiioa  from  the  post-office  or  the  carrier 
—t  liinichL  li>i !  4  p[ii  ker  Or.  K.  I(i4 .  I  f  a  post-office  clerk  takes  a  tetter 
tivm  tha  pLae^ti  ot  Ha  Qepo^l  L  h^  li  fru Uty,  although  he  does  not  take  it 
from  tlie  uui  1  il laff^  2  B  late  lif .  1  m,  ^ u,  if  a  letteNcarrier  secretes,  en^ 
licisilesi  or  defltroy^  »  ] fitter,  packet,  iiag.  or  mail,  he  is  liable->l  Colo* 
(13;  and  adEcoy  ItLter  Is  witliiJi  t]in  statute— I  Curt.  364.  Whenalet!> 
ter  Is  delivuretTto  aiv  imthorUeii  iipL'tjt.  it  cannot  l>e  chanred^yith  liav. 
Ing  been  iztuUei^Iea-B  McLcfLu*  bwi^-.  1  Low.  304;  2  Blatchf.  104;  and 
gtncrrUJy  thii  detention  uf  a  ktl^r  which  came  lawfully  Into  a  person's 
iHK!»ftsa1oti  i*  not  <^mbei2icraeut— 'J  N.  J.  Law  J.  181;  see  2  Blatchf.  104; 
(J  It « Lean.  Kkd ;  I  Low.  au3;  aa,  oh  ik  livery  to  an  errand-boy— 1  id.  304; 
■i  liintchf.  10*;  6  McLean,  a:w; :;  Curt.  265.  Where  a  barkeeper  fraud- 
uioutLy  converted  a  letter,  coucaliilug  money,  intrusted  to  him  to  be 
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osRied  to  the  po8t«IBee.  be  Is  goQtf  of  embeisleiiieiit-^U  Wend.  681t 
bat  wbere  A.  tntnisted  B.  with  money  to  count.  Hid  B.  walked  «waj 
with  it,  it  was  not  embeiiiement-97  HiM.  AM. 

506.  Every  trustee,  banker,  merchant,  broker,  attor- 
ney, agent,  assignee  in  trust,  executor,  administrator,  or 
collector,  or  person  otherwise  intrusted  with  or  haying  in 
his  control  property  for  the  use  of  any  other  person,  who 
fraudulently  appropriates  it  to  any  use  or  piurpose  not  in 
the  due  and  lawful  execution  of  his  trust,  or  secretes  it 
with  a  fraudulent  intent  to  appropriate  it  to  such  use  or 
purpose,  is  guilty  of  eabezaeleiBent. 

See  notes  to  SS4M,8M. 

Trustees. -Eiiibeziltiuent  bj  tnateea  Is  a  different  offense  froni 
embezxlement  by  aBeiifcs— 83  Pan  St,  ni;  S.  C,  2  Am,  Cr.  EL  i]^2,  WJiero 
a  party  receiving  money  baa  a  right  to  mix  It  with  hla  own,  he  Im  not 
lacUctablerorsodolUj^— 2  N,  T,  Bupr,  N.  S.  3SJ.  Tlie  failure  to  pay 
over  to  ft  ward  undor  ^e  aod  mjwrfea,  after  settlement  of  the  estate, 
(3  not  a  felony— I  T.oa,  ( leoiL)  7:ifl,  A  iicrson  who  ai>i]ix]nriates  to  Mi 
Qvtn  use  [uckni^y  Rent  to  him  to  he  devoted  to  a  mmetuar  parooso  Is 
Uablei— Law  S.  2  O.  C-  iM;  S*  C.  I  Am.  Cr.  IL  ihj.  It  cannot  cooalst  of 
proceodet  of  trust  proiJerty  otlicr  than  sucb^  b;iirnac!cruea  from  Its 
sale— 0  Tei.  GL  App.  a-H*  A  creditor  mlsapprojfriatinff  coUateral  «e- 
Cttrttlea  after  debt  due,  if  thotniat^o  to  return  tJitm  Jifter  the  deW 
Is  BCEsaeil,  13  UaUle— 10  Mass,  1,  or  fr&uduleutly  mlsai>proprSatlnffgovH 
emmeot  secarJticB,  although  not  Indorsed— J*  Iow.%  m.  Wbere  a 
haolc  treasarcr  alters  the  accciint-b^^jk  of  tlio  bank  to  niato  Uappeu 

thatd«'P'/-il  ^Vi-tM  !  K',:.:d  Ji.Ml..    r  Mi-  :\.    •.,  jK,?;lt  did  UOtgOWltl 

otbcr  i — «  .,   :    ._.    -.^ :i,6:i, 

Oon8igBee.~Tlie  frandolent  misappropriation  to  his  own  nse  by  a 
consignee  or  tMdlee  is  embesxlement-«  Tex.  Ct.  App.  M4.  So,  where 
he  denies  the  receiptor  makes  a  false  statement  or  entry,  or  refuses 
toaccoont  forit-lOGray,  173;  but  see  61  DL  182.  The  mere  maUnir 
of  fSlse  entries  and  false  aocoonts  does  not  constltnte  the  offens»-lU 


Oommiasion  merchant— Actual  demand  Is  Indispensable  to  oon> 
▼let  nnder  the  statate-61  DL  182;  &  C.  2  Qreen  O.  K.  BS6. 

507.    Brery  person  intrusted  with  any  property  as 

bailee,  tenant,  or  lodger,  or  with  any  power  of  attorney 

for  the  sale  or  transfer  thereof,  who  fraudulently  con^ 

verts  the  same  or  the  proceeds  thereof  to  his  own  use,  or 

secretes  it  or  them  with  a  fraudulent  intent  to  convert  to 

his  own  use,  is  guilty  of  embezzlement. 

Bailee.— A  bailee  is  within  the  statate,  and  the  term  bailee  is  not 
limited  in  the  sense  of  a  bailee,  to  keep,  to  transfer,  or  to  dellrer— 19 
Cal.  600:  oyemillng  8  Id.  42.  The  conversion  of  a  bailee  may  be  ef- 
fected by  sale,  whether  authorized  or  not-7  Tex.  Ct.  App.  419.  If 
money  is  Intrusted  to  a  person  only  to  be  kept  tor  a  bailor,  its  conrer- 
sfcm  Is  notembesslement^  Gray,  461 ;  but  this  rule  has  been  modlfled 
1^  statute— 160  Hass.  9.  An  Innkeeper  who  fraudulently  converts 
is  goUly  of  embesslement-86  Mich.  806;  fl.  0.  8  Am.  Or.  B. 
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It  to  tiillletairt  tfettToy  to 
»ue  dettverea  to  him— 16  ] 


111.  It  to  iiUBctout  tfettrery  to  «i  tamUeitarwtei*  Aeeks  for  Uig'* 


ai«»ue  dettTOrea  to  lilm-IS  Mleb.  aW;  8.  C.  3  Am.  Cr.  B.  111.  T&b 
Xtuidalent  conTenlon  of  property  by  a  bailee^  or  secreting  It  with  a 
tnuuiulent  intent  to  convert  it,  is  enLbez3lement--Al  CaL  SZS. 

508.— Eyery  clerk,  agent,  or  servant  of  any  person  who 
fraudulently  appropriates  to  liis  own  iise^  or  secretes  with 
a  fraadiUent  intent  to  appropriate  to  hia  own  use»  any 
property  of  another  which  has  come  into  his  control  or 
care  by  virtue  of  his  employment  as  such  clerk,  agent,  or 
servant,  is  guilty  of  embezzlement. 

Olerk  or  senrant— A  clerk  or  servant  approi>rl8tlQg  money  or  goods 
introstea  to  lilm  in  the  course  of  bis  employment  Is  niUty  of  embez* 
clement— 15  Wend.  147:  so  of  mouev  received  on  Imls  collected— 11 
Kev.  287;  denying  23  Cal.  577:  so,  if  be  obtains  possession  of  goods 
wltb  authority  to  dispose  of  thcnr,  no  may  be  guilty— 2l>  Ala.  17;  59 
Ind.2:2;).  A  person  assisting  iris  father  in  bis  dntles  as  clerk  may  be 
ffnilty  of  embezzlement  as  to  bis  father,  for  converting  the  money  of 
bis  father's  employers-Law  B.  2  0.  C.  ]5(h  S.  G.  1  Am.  Cr.  R.  158.  A 
person  engaged  to  solicit  orders  to  be  paid  by  commissious  Is  not  a 
clerk  or  servant-Law  B.  2  C.  C.  3<1 ;  B.  Ol  Am.  Cr.  R.  150.  Giving  a 
person  a  watcb  to  trade  off  for  a  wagon,  for  which  service  he  was  to 
be  paid,  fs  sufficient  employment-^  Io^<a,  404;  8.  C.  I  Am.  Cr.  B. 
146.  Appropriating  money  paid  on  his  master's  check  is  embezzle- 
ment-0  Cosh.  284;  era  bill  of  exchange— 32  AJa.  889.  Where  no  prIviQr 


fendant  had  custody  as  his  servant— 97  Mass.  428.  it  cannot  consist  in 
irandulcnt  conversion  of  money  paid  over  by  mistake^  14  Gray,  62. 
A  clerk  may  commit  more  than  one  embezzlement,  and  be  indicted  for 
each— 11  Nev.  287.  A  clerk  about  to  leave,  taking  the  amoiuit  due  him 
from  Us  employer,  and  entering  tbo  same  ou  the  books,  is  not  gnUty 
of  embezzlement-W  III.  487.  In  case  of  embezzlement  by  a  servant, 
denumd  and  refusal  are  not  necessary— 22  Minn;  76w  A  commercial 
traveler  is  a  servant— 7  Up.  Can*  L.  J.  S31;  11  Cox  C.  C.  IfiO;  id.  4i;0. 
Where  money  was  received  by  a  servant,  but  not  in  the  name,  or  for 
or  on  account  of  bis  master,  its  conversion  was  not  embezzlement— 12 
Cox  C.  C.  460:  S.  C.  1  Green  C.  B.  147. 

8  Agents.— Embezzlement  by  asents  may  ba  commlttod  by  mlsappro-' 
riating  money  left  with  liim  for  the  purchase  of  binds— 48  Mo.  591. 
o  if  money  is  pbKsed  in  the  hands  of  a  person  to  bo  loaned  on  certain 
securities  and  interest,  and  he  converts  it— 82  111.  425;  S.  C.  2  Am.  Cr. 
R.  108;  but  if  money  is  received  by  an  agent  in  a  manner  not  author- 
ized by  bis  agency.it  is  not  received  in  the  couiso  of  his  employment- 
Si  Cal.  108.  Drawing  a  draft  on  his  principal  payable  to  a  third  person, 
if  the  principal  pays  it,  is  embezzlement-31  Cal.  108.  Tho  agent  of  a 
nissaoi »  liablo  for  the  conversion  of  flour  sent  to  a  bakery— 38 
""'  '""  .-^.       -  .  agent  or 

malting 

-    , ,  -. hand,to 

bo  loaned  at  interest,  and  he  converts  a  part  uf  it,  it  is  embezzlement 
if  he  acts  as  agent,  but  not  if  he  guarantees  payment  of  the  Interest 
-62  m.  425;  &  0. 2  Am.  Cr.  B.  109.   So  the  agent  is  entlUed  to  deduct  v 
his  commissions  out  of  the  receipts— 22  Minn.  41;  S.  C.  2  Am.  Cr.  B. 
W,    See2Met.343;llid.(»4;107Ma88.221. 

Who  not  servants  or  agents.— An  auctioneer  is  not  the  servant  or 
agent  of  tho  owner  of  the  property— 2  Met.  843; .  nor  the  collector  of  < 
bUls  for.  the  proprletior  of  a  newspoper-ll  id.  M ;  nor  is  a  eonstable  < 
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.ttoaerraat  of  t]M.creaitt>r^I>oiik>,78;  nor  U  ho  1)ftaee--62  BL  l>7; 
nor  is  the  keeper  of  a  county  poorhouse  iw  agent  or  serrant  of  the 
snperinfepndeitt  of  an  Incorporated  company*'^  K.  T.  249;  nor  is  a 
meclianlc  of  the  material  supplied  to  him— 9  Oray.  6;  nor  are  parties 
as  to  each  other,  unless  the  contract  Is  inchoate  or  lnGOmpIeie>-«  Tex. 
Ct  App.  632:  nor  is  a  person  employed  to  solicit  orders  on  a  cosunls- 
Sion-^w  S.  2  C.  0.  M:  8. 0. 1  Am.  Or.  B.  ISO;  id.  41. 

509.  A  distinct  act  of  taking  is  not  neoessary  to  oon« 
stitute  embezzlement. 

See  15  Wend.  681. 

510.  Any  evidence  of  debt,  negotiable  by  deliyery 
only,  and  actually  ezeouted,  is  the  subject  of  embezzle- 
ment, whether  it  has  been  delivered  or  issaed  as  a  valid 
instniment  or  not 

511.  Upon  any  indictment  for  embezzlement»  it  is  a 

sofScient  defense  that  the  property  was  appropriated 

openly  and  avowedly,  and  under  a  claim  of  title  preferred 

in  good  faith,  even  thougU  such  claim  is  untenable.    But 

this  provision  does  not  excuse  the  unlawful  retention  of 

the  property  of  another  to  ofEset  or  pay  demands  held 

against  him. 

Claim  of  title.— If  the  defendant  supposed  he  had  a  right  as  partner, 
he  cannot  be  convicted— 118  Mass.  443;  yet  a  man  may  heoonyicted  for 
embezzling  his  own  mortgage-6  Allen,  502. 

512.  The  fact  that  the  accused  intended  to  restore  the 
property  embezzled,  is  no  ground  of  defense  or  of  mitiga- 
tion of  punishment,  if  it  has  not  been  restored  before  an 
information  has  been  laid  before  a  magistrate,  charging 
the  commission  of  the  offense. 

Intent  to  restore.— It  is  no  less  embezzlement  tliatthe  Intent  was  to 
restore,  and  that  the  party  had  property  to  make  restitution— 10  Orsy , 
173;  4  Up.  Can.  L.  J.  187.  Emoezziement  consists  in  the  fraudulent 
misappropriation  of  bonds— 100  Mass.  1;  though  with  intent  to  restore 
them— 97  Mass.  5U.  That  he  believed  he  would  repay  the  money  does 
notreUevethe  act  of  its  fraudulent  hitent-41  Wis.  566;  S.  0.2  Am. 
Cr.  B.  117. 


513.  Whenever,  prior  to  any  information  laid  before 
a  magistrate,  charging  the  commission  of  embezzlement, 
the  person  accused  voluntarily  and  actually  restored  or 
tendered  restoration  of  the  property  alleged  to  have  been 
embezzled,  or  any  part  thereof,  such  fact  is  not  a  ground 


tyf  defenie,  bat  it  anthorlsesthe  oonrt  to  mttigwte  pvnlsli- 

ment,  in  its  discretion. 

5X4b  Srery  person  guilty  of  embecBlenient  it  pnnisha- 
«ble  in  the  nuinner  prescribed  for  f elonionsly  stealing 
property  of  the  value  of  that  embezzled;  and  where  the 
property  embezzled  is  an  oTidence  of  debt  or  right  of  ac- 
tion, the  sum  due  upon  it  or  secured  to  be  paid  by  it 
shall  be  taken  as  its  value;  provided,  that  if  the  embezzle- 
^■ent  or  defalcation  be  of  tiie  public  funds  of  the  ITnited 
'•States,  or  of  this  State,  or  <^  any  county,  dty  and  county, 
or  municipiility  within  this  State,  the  oiffense  is  a  felony, 
and  shall  be  punishable  by  imprisonment  in  the  State 
prison  not  less  than  one  year  nor  more  ten  years;  and 
the  person  so  convicted  shall  be  ineligible  thereafter  to 
any  o£Sce  of  honor,  trust,  or  profit  under  this  State.  [In 
effect  April  Gth,  1880.] 

PBniilimeiit.~Tbat  a  psrtr  Ss  liable  to  proseentloa  for  embezde- 
ment  of  national  bank-notes  under  United  States  statutes,  does  not 
relieye  him  from  inmlshment  under  common  law  or  under  a  State 
aMMe^mUam,!.  The  pnnltfiment  to  the  saiae  as  that  for  larceny 
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XXTOBXION. 

ins.  "Estortton" defined. 

IS19.  WXiattbraatsmaycoDStitateeztOEtlOQ, 

I  flSO.  Pimi8lunent  of  eztortl<m  In  certain  cmei. 

S  621.  Extortion  committed  mider  color  of  offlcJal  rii^ 

S  882.  Obtaining  signature  by  means  of  threats. 

S  633.  Sending  tlireatening  letters  with  intent  to  extort 

S  631.  Attempts  to  extort  by  means  of  Teitwl  threats. 

S626.  Officers  of  raibnad  companies  making  OTercdiaigei. 

518.  Extortion  is  the  obtaining  of  prox>erty  from  an- 
other, with  his  consent,  induced  by  a  wrongful  use  of  force 
or  fear,  or  under  color  of  official  right. 

See  ante,  211, 484,  and  603. 

Bxlortion.— The  a^t  to  prevent  eitortlon  was  deslRned  toaff&rU  ft 
f^medy  of  a.  summary  ciiaracter  against  omcC'boltl4it3— 45  CaJ.  iFtii.  At 
common  law.  eitortiiin  la,  t^ikJnR  hy  <:olor  of  oJUco  money  or  other 
tblug  of  value  thjit  in  not  tlii^— fl.  CoweHtOei;  3  Busli,  3i>^  before  U  is 
dQe—e  Coweii.  tail:  7  Pkk.  21^;  sa  N.  J.t..mi  2  eneedJiKfj  1  Yerg. 
261;  1  Mo  tit.  322;  fti  Ala.  125;  I  lea.  fXenu.)  271;  5  Sueed.UH;  3S:iwv. 
473 ;  or  rnoro  than  l3  d  ua—  1  Yeates:,  71.  Th  &  o Jacer  muat  liavo  ac  te  d  m 
his  oStclal  capacity— 6i  AJa,  VI5l  10  Mass.  2lQ»  The  desii^  to  collect 
fee^  to  which  he  was  not  entitled,  constUtites  the  corrupt  Intent 
wlilch  la  the  e^^ea^'o  of  the  ofFeaae— 34  Ala.  'JM.  A  crorrunt  iiiotEvo  U 
GflseutUU-H'^  »rev.  ITS;  lMaas<25*;  ISld.iJ.^:  17  Id.  411};  7tek[i,7*JU;  2 
Mo.  2-2;  i  Ficlc,  171  i  7  It!.  27^ J  U  Wend,  2:i;  cxci^pt  wheru  tlio  bare 
taking  la  made  Intlktable-se  K-  J*  L.  125;  but  t!ie  BUDiDiarr  lumedT 
has  not  taken  away  the  tommon-Uw  reinei^j— 7  ]'lclf.  £7^f;  13  Strg.  & 
B.I2)&.  Itlaenotijfhifaiiyvfikijililethinglsrcceivfiil— 5Ii lack f ♦  4()0 j  1 
lid.  Raym.  14^;  but  a  mere  ai^^euinent  to  pay  Is  noteumcileul— IS  Mass* 
Sliiia.  6'ia:  unlc-13  tho  ai'retintnt  can  ba  ni^e  the  h^isilsut  nhiiU— 1 
lid.  Rnyrn.  m.  T  h  I  i  i r  M  L  r  , ,  ,  , , ^ ,  y/im^  ^^j  corrupt— 34  Ala.  IJM ;  1 
ycaies,7U  2  Mo.  J.,  : 

Who  Uable.^A  puhUc  officer  only  can  be  conTlcted  of  this  offense— 
66  6a.  385:  but  tliat  he  is  an  officer  de  facto  is  sofficient— A  Ired.  171. 
Bee  DestTB  Orfm.  Law,  $  84  b^ 

519.  Fear,  such  as  will  constitute  extortion,  may  be 
induced  by  a  tlureat,  either: 

1.  To  do  an  unlawful  injury  to  the  person  or  property 
of  the  individual  threatened,  or  to  any  relative  of  his,  or 
member  of  his  family;  or, 

2.  To-aoQuse  him,  or  any  relative  of  liis  or  member  of 
bis  family,  of  any  crime;  or. 
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3.  To  expose,  or  impute  to  him  or  them  any  deformity 
ordisgraoe;  or, 

4.  To  expose  any  secret  affecting  him  or  them. 

Exlordfin  hj  other*  than  o^c^rfl.— DbtaLnlnfr  tbe  property  of  aib> 
Dlbcr  by  threois,  cunalsts  la  tha  tbreatetiLiiN:,  ivbetber  tbe  tiu-«ata  dtil 
or  did  notproduce  the  deairoil  effpLt— ?  Dalh  Si4.  26  Mu.  7  J.  Theof- 
ruDse  Ij  bufflclflutlr  defiDcd  by  !3talutc^>J  Iu<l,  3^.  ic  Js  cuouffb  if  the 
tbrr^tcnLiig  to  ttccuao  of  crimo  was  wlUful  and  tut^ntioiuil— 123  Mis3. 
!!>}  Lb)  Jd.  lU;  3  Cusb,  f>5S;  whrtliijr  tftn  party  t>o  bino^:ciit  or  ffitllcy  of 
tljo  crliiiu  lEuputod  tfj  b(m— 7  Cur>  &  I^  179»  A»,  threaten  bijj  bo  accuse 
onfl  of  ftpdiici^tloa  juia  ddij[iiiiidlr5g  money  Eo  let  iitm  gt)  I3  a  present 
tbreat— HJS  MaJts.  4sa  j  or  eitoitlnjf  s»  note  upon  tbd  rf^prtsrntntton  that 
A  ftmalu  is  wlLb  chlM  by  him— I^Huii.  347;  or  occu^lnn'  a  man  of  koep' 
fuffii  wouuui  as  hla  mistress— lI-4  lud.  i\m;  S-  C'2  Am.  Cr.  K,  iB,  So.  & 
falsu  litalement  tbat  a  warrant  had  been  Issued  Is  li  threat— 12  AUen. 
44w;  an  J  ft  tli  refit  to  complrdri  to  n  ikiUco  ofllcflr  la  a  threat  to  an^eu.^c  of 
crhDO— la*  Maas.  15.  So^endlnej  alt'tter  throat^Qlnff  that  If  ha  «Ud  tiot 
pay  a  certain  fluiount  ha  wouJlI  bring  a  prosocutlon  aisalnst  hLm,  and 
enml  him  to  tho  peulteiitlary—i'MJ  Mkh.  im ;  bat  see  dlssonthi?  oplnlooi 
Id,  Tho  wo  rd  '*  niaUcloufil  y  "  ref  era  fllmpLy  to  the  iloLog  of  the  odhi wfni 
ftct  without  i>n]u.'io-12'J  Mass.  lu. 

520.  Every  person  who  extorts  any  money  or  other 
property  from  another,  under  circumstances  not  amount- 
ing to  robbery,  by  means  of  force,  or  any  threat,  such 
as  is  mentioned  in  the  preceding  section,  is  punishable 
by  imprisonment  in  the  State  prison  not  exceeding  five 
years. 

521.  Every  person  who  commits  any  extortion  under 
color  of  o£Scial  right,  in  cases  for  which  a  different  pun- 
ishment is  not  prescribed  in  this  Code,  is  guilty  of  a  mis« 
demeanor. 

See  ante,  S  518,  Mul  note. 

522.  Every  person  who,  by  any  extortionate  means, 
obtains  from  another  his  signature  to  any  paper  or  instru- 
ment, whereby,  if  such  signature  were  freely  given,  any 
property  would  be  transferred,  or  any  debt,  demand, 
charge,  or  right  of  action  created,  is  punishable  in  the 
same  manner  as  if  the  actual  delivery  of  such  debt,  de- 
mand, charge,  or  right  of  action,  were  obtained. 

523.  Every  person  who,  with  intent  to  extort  any 
mpney  or  other  property  from  another,  sends  or  delivers 
to  any  person  any  letter  or  other  writing,  whether  sub- 
scribed or  not,  expressing  or  implying,  or  adapted  to  im- 
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p\j,  any  threat  Buch  as  is  specified  in  section  five  Iiun- 
dred  and  nineteen,  is  punishable  in  the  same  manner  as 
if  such  money  or  property  were  actually  obtained  by 
means  of  such  threat. 

Extortion.— Extorting  money  bv  a  false  statement  that  prosecution 
liad  been  entered  against  liim— 22  Pa.  St. 253;  but  not  it  the  offer  is 
made  to  Illegally  compromise  the  offense— Id.;  7  Car.  A  P.  ld\.  A 
threat  to  falsely  accuse,  through  hand-bills  and  newspapers,  of  keep- 
ing a  woman  as  his  mistress,  ^vlth  intent  to  extort  money.  Is  snfficlciit 
--«l  Ind.  400 ;  8.  C.  2  Am.  Ct.  B.  18.  Obtaining  horses  fK>m  an  ignorant 
countryman  by  tlireats  of  a  criminal  prosecntlon  for  alleged  liorse- 
atealing.  and  by  threats  against  his  life.  Is  tndlotabl»-l  Bay,  283.  ▲ 
conKplraoy  to  extort  money  Is  per  m  an  offense  at  comiuou  law— 0 
Dowl «  R.  345;  4  Barn.  A  G.  «9;  8-  0.  2  Lead.  C.  C.  34.  Bee  Desty's 
Crlm.  Law,  S  64. 

Threatening  letters.— A  letter  in  defendant's  own  name,  sent  to  en* 
force  payment  of  a  debt,  Is  not  within  the  statute— 2  BarU  427;  see  i 
Leach,  445:  2  Hast  P.  C.  1116.  Dropping  a  letter  in  a  mau's  way  It  a 
sending— Kuss.  4;  R.  396.  To  put aletter  in  a  place  where  It  would  be 
likely  to  be  seen  by  the  person  to  whom  it  Is  dlreeted  Is  an  uttering  - 
6  Cox  0.  C.  226. 

524.  Erery  person  who  unsuccessfully  attempts,  by 
means  of  any  rerbal  threat,  such  as  is  specified  in  section 
five  hundred  and  nineteen,  to  extort  money  or  other 
property  from  another,  is  guilty  of  a  misdemeanor. 

525.  Every  officer,  agent,  or  employ^  of  a  railroad 
company,  who  asks  or  receives  a  greater  sum  than  is  al« 
lowed  by  law  for  the  carriage  of  passengers  or  freight,  is 
guilty  of  a  misdemeanor. 

See  ClT.  CkMle,  SI  489, 2174, 2168, 2180-2191,  im^ML 
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S  S28.  Marrying  oader  false  pen<mati<ni. 

S  S29.  Falsely  p^nonatiiig  another  in  other  cans. 

S  930.  Beceiving  property  In  a  false  ebancter. 

S  631.  Fraudulent  conveyances. 

S  632.  Obtaining  money  by  false  pretenses. 

SA38.  Selling  land  twice. 

S  634.  Married  person  selling  lands  under  false  reprtuftntatlOM.   * 

g636.  Mockftuctlon. 

S  638.  Consignee,  false  statement  by. 

528.  Every  person  wlio  falsely  personates  another, 
and  in  suoh  assumed  oharaoter  marries  or  pretends  to, 
marry,  or  to  sustain  the  marriage  relation  towards  anoth- 
er, with  or  without  the  eonnlvance  of  such  other,  is  guilty 
of  a  felony. 

A  mere  promise  of  marriage  is  not  suillcient— 2  Moody  O.  0. 254. 
See  CivU  Codecs  68. 

529.  Every  person  who  falsely  personates  another, 
and  in  such  assumed  character,  either — 

1.  Becomes  bail  or  surety  for  any  party  in  any  proceed- 
ing whatever,  before  any  court  or  officer  authorized  to 
take  such  bail  or  surety;  or, 

2.  Verifies,  publishes,  acknowledges,  or  proves,  in  the 
name  of  another  person,  any  written  instrument,  with  in- 
tent that  the  same  may  be  recorded,  delivered,  and  used 
as  true;  or, 

3.  Does  any  other  act  whereby,  if  it  were  done  by  the 
person  falsely  personated,  he  might,  in  any  event,  be- 
come liable  to  any  suit  or  prosecution,  or  to  pay  any  sum 
of  money,  or  to  incur  any  charge,  forfeiture,  or  penalty, 
or  whereby  any  benefit  might  accrue  to  the  party  person- 
ating, or  to  any  other  person; 

—is  punishable  by  imprisonment  in  the  county  jail  not 
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ezceediiig  two  yean,  or  by  fine  not  «zoMdlng  ftre  thoa- 

sand  dollars. 

_F«ase^peTMU^on.~.Aa8iimln9 a flctittMs name  to sfMjM pretense. 


it  It  Influences  the  obtaining  of  money  or  goods— 19  Pldt.  I.-,  -^,  ^. 
obtaining  goods  to  bo  sent  out  of  the  State— lOft  ICMS.  173:  so,  of  assum- 
ing the  uamo  of  another  to  whom  money  Is  due— 19  Pick.  179;  3  Pars. 
Cas.3SL>;  6  Ckn  0.0.615;  9Ad.ft  E.276;  Buss.  A  B.G.G.81;  TOar.A 

53a  Erery  person  who  falsely  petsonates  another,  and 
in  SQoh  assumed  character  recelTes  any  money  or  prop- 
erty, knowing  that  it  is  intended  to  be  delivered  to  the 
in^Tidoal  so  personated,  with  intent  to  convert  the  same 
to  his  own  use,  or  to  that  of  another  poson,  or  to  deprive 
the  true  owner  thereof.  Is  punishable  in  the  same  manner 
and  to  the  same  extent  as  for  larceny  of  the  money  or 
property  so  received. 

A  fkSae  ^haractsjr.— A  false  representatlooi  <rf  being  agent  of  a  party 
baving  ample  means  is  within  the  statute— 6  Cox  C.  C.  515;  or  fiUsely 


pretending  to  be  a  certain  atterncy— 7  Car.  A  P.  191 ;  or  a  certain  cler- 
gyman of  standing— 41  Miss.  570;  84  N.  T.  351;  or  a  constable,  and  ob: 


^ J  propertyby  extortion— 23 Pa.  St.  253;  7  Car.  A  P.  191;  contra^  4 

Barb.lol:  48N. T.  470;  4  HIU,  9;  or  that  he  was  an  officer  and  bad  a 
warrant  to  arrest  a  person— 49  lud.  387;  59  id.  229;  and  thereby  ob- 
taining a  promissory  note— 65  id.  317;  or  that  he  was  a  captain  of  a 
company*  and  obtained  money  on  an  assignment  of  his  claim  for 
boanty-6  Parker  On  B.  31;  see  9  Ad.  A  £.  271;  9  Cox  O.  0. 158;  or 
falsely  personating  a  physician,  and  thereby  inducing  the  purchase  of 
a  Talueiess  medicine-  Car.  A;  M.  537:  or  by  falsely  assuming  the  dress 
of  a  coUege  student— 3  Pars.  Gasw  333.  Where  a  married  woman  ob- 
tained general  credit  by  pretending  to  be  unmarried— Sayers,  229. 

531.  Every  person  who  is  a  party  to  any  fraudulent 
conveyance  of  any  lands,  tenements,  or  hereditaments, 
goods,  or  chattels,  or  any  right  or  interest  issuing  out  of 
the  same,  or  to  any  bond,  suit,  ^a^gn^^i^t,  or  execution, 
contract  or  conveyance,  had,  made,  or  contrived,  with  in- 
tent to  deceive  and  defraud  others,  or  to  defeat,  hinder, 
or  delay  creditors  or  others  of  their  just  debts,  damages, 
or  demands;  or  who,  being  a  party  as  aforesaid,  at  any 
time  wittingly  and  willingly  puts  in,  uses,  avows,  main- 
tains, justifies,  or  defends  the  same,  or  any  of  them,  as 
true,  and  done,  had,  or  made  in  good  faith,  or  upon  good 
consideration,  or  aliens,  assigns,  or  sells  any  of  the  lands, 
tenements,  hereditaments,  goods,  chattels,  or  other  things 
before  mentioned,  to  him  or  them  conveyed  as  aforesaid, 
or  any  part  thereof,  is  guilty  of  a  misdemeanor. 
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Fnodnlent  oottvvfaiipas^— SelUng*  nmoTliig,  or  oUierwue  ^,.- 
Ing  of  moilwijged  prqpernr,  with  Intent  to  defnod  the  llen^older,  U 
iudictable-^TAla.  mT 9  Tex.  Ct.  App.  M2;  bat  the  sale  moft  be  with- 
out mortgBgee'i  oonsent,  and  without  notiee  to  the  buyer-lM  Maes. 
"     80.  muidolently  mortgaginff  personal  property  to  prevent  its  be- 


&8tf.  80.  muidolently  mortgaginff  personal  property  to  prevent 
iptf  taken  on  mesne  process  It  H.  H.  196. 

532.  Every  pezson  vrho  knowingly  and  designedly,  by 
false  or  f randolent  representation  or  pretenses,  defrauds 
any  other  person  of  money  or  property,  or  who  causes  or 
procures  others  to  report  falsely  of  his  wealth  or  mercan- 
tile character,  and  by  thus  imposing  upon  any  person  ob- 
tains credit,  and  thereby  fraudulently  gets  into  possession 
of  money  or  property,  is  punishable  by  imprisonment  in 
the  county  jail  not  exceeding  one  year,  and  by  fine  not 
exceeding  three  times  the  value  of  the  money  or  prop- 
erty so  obtained. 

ohtr. '    -     -  -  -cy  by  falsa  pKftstttM,— The  offense  is  ooramltted  by 
■;;  tbe  price  or  Cl>elght  on  the  taise  repre$ejitatIon  of  c 


riage  of  the  goods-S  East  P.  C.*iT2 ;  or  of  th  cJr  dc  ]  Iv  ery — 3  E»$t,  30  j  or  liy 

•  clerk,  after  lil-  - -^ -..-.. . -.-  ^^j.....     ^ 

FJcfe.aWJjorbya ^ .  „ 

neve;  glvoQ-^  Parker  Cr.  R.  4M;  or  on  omploysr  olitalntng  money 


iTcTerk^aUer  JjdSjdlMhM^^  coljectlniy  a JJlU  of  bJa  late  employer— fl 


ric^.  WH;  or  by  a  creditor  on  a  new  onu  valid  coDslderatlon  wblch  is 
neve;  glven-^  Parker  Cr.  R.  4M;  or  on  em  plover  olitalniug  monev 
I^m  an  cmploTd  on  m  talm  pretense  of  lilrlng— 22  K.  Y.  113;  Tl  Cox  C. 
G.  &5;  or  laducLDs  anotlicr  to  ^vance  mE^Psyoti  a  Joint  business^!  U 
Mass.  325|  or  ^Iier&a^po»tni;ui  fattaely  repreaentea  tliat  monQy  waa 


apU  retaining  the  U<imnce  in  excess  of  tbo  true  nmouut  ilue-H»  hid, 
4fl3i  OCoiC.  C-222;  2  East  F.  C,  830:  or  a  act va lit  obtaliilpg  money 
fremafitare  on  the  false  rcprcscDtatloa  that  it  wsa  for  biA  master-^ 
phllL  €13;  2  Ru9S.  Or.  013;  or  ohtaJnlPe^  gCKMJ$— 12  John.  282:  Uld. 
STl:  i  Cold.  333;  12  Met,  446;  or  ivbere  a  Lhurrower  luduces  tbB  lender 
to  deliver  certsln  baok-biiis  by  fr^ud  aiid  tj^lse  pi^ten^s— 2Q  Qbio  fit. 
Ji;  8-  0, 3f  Ain.  Ci*.  K.  ^  ;^  ot  wbera  an  agent  obtalued  money  aJter  rovt^ 
cation  of  bia  afi:eac;y"2l  Pick.  SIS;  or  wlicro  an  attoriioy  ohtalned 
money ,  beLtncTng  lo  Lla  client.  i>y  fraud  and  falso  prctensea,  and 
retained  a  part  for  costs— 41  Up.  Can.  Q.  B,  &15, 

ObtamiD^  goodfl  b^  false  pretenses.— Four  tblngsafenecesmry  to 
constitute  the  offense:  first,  nn  Intent  to  deframl;  ^ecoudfaaaotconip 
rnitted:  third*  a  falsa  pretense,  mid  fourth,  the  fraud  mnat  bo  com- 
mitted by  the  false  pretense— 19  Pick.  179.  The  fraad  must  be  such  utt 
might  decelvo  oneof  or dluary  Intelligence— 11  £nd.  1^;  &s  id. 4^;  ao  Id. 
4;^:  &i  td.  1^1  60  Id.  205^  4  mil.  0:  or  a  t>Grson  of  ordinary  prudence  and 
cuitloit-^IJild.  *7^  ,a.CA  Am.  Cr.R.m,  ece  14  Wend.MG;  1 1  liLfiST;  so, 
a  tiakod_pretense,  which  ordinary  care  would  avoid,  Is  noc  eufDcieni— 
3  Met.  (Bly.>2'23;  as 'where  the  pretengea  were  aixsuTd  or  frratlonal^e 
Me.  ISO -a  Mot.  (Ky.)  223j  6  H^XU  CT^im.)  2t!2;  A  (Jl^ke,<Fa.)  m;  7  Eng. 
ii,y,  2  Pa.  L,  J*  2«ruut  eee  22  Pa.  St.  iJ-is.  The  perpetiabon  of  a  fraud 
Injurious  to  thfj  peraon  or  estate  of  ana4:her»  against  "ivhlch  cumnioa 

Snidenco  ormot  guard,  hi  cheating- 3  Craneh  CO. 441:  1  Me. 3S7i  T 
ohns.  201 :  U  Ld.  3^1;  i  Eay,282i  4  Hawks.  343;  1  Mass.  137:  S  Ld.  139;  S 
Id.  72;  m  Id.  31^;  'J  Cowen,  688;  B  Wend,  187;  1  terg,  7aj  1  fiJch-  241;  3 
Va.  Cas,  65;  11  Low.  Can.  J*  W 5  2  Strange,  947. 

Th0  intent— Tbere  must  have  been  an  Intent  to  defoaad— ISPiek. , 
179;  47  N.  Y.  104;  W  Ala.  9;  2S  Oiatt.  912;  17  Hon,  W;  7  AUen,  648;  aoO.' 
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actual  dcfrCLudlUiff  Is  not  neceaaaiy,  tf  the  Intent  be  nrored— Car,  ^  M, 
iW7.  Ttio  intcut  mtist  be  to  deprive  tha  owner  wbolly  of  tb&  prop- 
erty—LaiY  It.  1  C.  C.  ^61;  03,  If  ic  deprivca  biui  only  of  possession  It  Is 
thQft-^  Tex.  €t,  App.  Ill;  I  Fort,  lis;  U  Tpx.  SJii,  See  ^titf^  rote  un- 
der f  rtl'i.  A  anba^cnt  colloctin^r  monej'  duo  tho  prlnrlpttl,  knowing 
lli;it  It  was  tbc  ageut-'a  Intt^nt  to  appropriate  It,  and  not  payiii;^  It  over, 
U  tfUfflcteat  cvldeure  of  Intent  lu  dtfniud— 'Jl  Pick.  ,':^f.'S.  liucut  Ua 
nuesttoTtor  faf^t— ll  mil.  liii?^  4  iil.  !.■;  id^  Wend.  li'MU  a  Hiiu-  ^-^i  IJ  iil- 
6i3j  4  Doalo.  525;  2PaikiT  Cr.  li.  Ijy;  IV  Uinii  fi3j;  aihI  is  lurci-abio 
from  ttje  Kniiiy  ACttlelilienitely  pcrfornicd— y  WonU.  t>T:  4!  MJsa.  ilEt; 
4S  N,  IL  iati ;  y  AtloL  A  E*  27U  B  Ooi  C.  U.  411.  Neltlier  iJn*  aUUity  nor 
tbe  loM^ntltin  to  repay  will  dt^pTlTo  tUeact  of  Its  criojloality— tl7  SlasH. 
M;  U'J  Id.  *^1  i  Si5  iJTjr.  «5j  ltji&  Ma3»,  Ita^  Law  K.  I  C  i;.  I ;  HJ  Coi  IJ.  <J- 

The  act  performed.— It  Is  not  ncce^^ary  tbat  tbo  false  prct^^osa 
Bhqqidbeldwotds— lOCoiac.*!;  id,w:i;  ld.64!^.  Obtaining  money  or 
properly  by  tlie  use  of  a  falso  Cofcoa  Ja  sufUcicnt-H)  Cojt  C.  C  tAi; 
atitl  a  fiilstjonshifsj*  card  ia  a  f aUie  toltfra— 60  Ind.  ITU  ?  sen  i>  WcnU,  II5I2 j 
1 3  id.  a  U ;  ItL  87  i  1 2  Johns-  :iEH ;  2  Dtf  v.  LU^.  (Jbtainin  g  cnods  on  a  chef;l£ 
JuiDwlu;?  It  wouia  not  bo  paid  Is  ivltbio  the  statute— 1'?  J*krl£.  I7f>;  or  On 
&  po3t-ciatea  rbec:k  f  aL^ely  declared  to  bOKOOd-Ta  N,  V.  7^ ;  U  Hun,  U(iSj 
n  Car,  £  i*.  K^j;  or  ou  a  Lbeck,  wiu^n  tbero  were  no  funds  in  tjank  to 
moot  tt-47  N.  Y.  sail:  ^-i  Id.  ^51;  17  Kim.  lilS;  seoS  Caiup.  a;ct;  1  Moody 
4J»  U,  ^1;  tt  Term^  Rep.  5ti^;  or  In  wbicb  be  hMl  no  iu:cotii]t~<?  N.  Y. 
au^J;  S  I'blla.  tiW*;  31  Ind-  lij;;?  J  Camp.  a:0|  S  Car.  &  1\  S2j;  U  Cox  0.  a 
I.  Obtalylug  money  or  goods^  on  f oi^^ed  paper— IL'  Met.  44ti;  4  Id.  43;  9 
Gray  *  l:i5  f  2 1 1  u  m  pli ,  37 ;  1  Co.t  U,  C  .  '-f^ !  10  Id,  3SI> ;  or  on  i^p  urloiii  nolei 
Of  L'Olu.  IswitlilulliR  slatute-3  Maia.77;  UlUt.  i¥i\  n  O ray.  1^5;  U 
€03lC.  O.  Hi  i  Id.  115;  but  see  a  t:ar.  A  k  4?i0;  &  Cois  C.  C.  2.";  Ut 
whutlicr  3oa.H  to  nnc:uri*eiit  blUii  depciidi  oo  circuinMaoeuB— 4  UvXAdi 
Vuc  tliooUejLae  1^  tjympleto  on  pas£»ln^a  L ill  of  a  brok&n  bank— 4  Mc^t» 
43:  Dt'ara.  it  B.  4*2,  C beating:  by  faLso  devices  Id  wltliin  tliL'  statute— 2 
CnmcU  C,  C.  &k  Id.  SI j  3  Id.  441;  2 J  N.  Y.  il-i;  I  Rich.  2U:  a.-*  by  false 
dice— 1  UalU  ai5:  1  Up.  Can*  L,  J.  171>.  So,  selling  by  a  false  hibol-^ 
Cos  C  C*  3:-*;  orby  afalso  ^tamp  ona  gold  wntcli— 11  Cox  c.  C.  677;  of 
by  a  falde  sample.  \s\  witljin  tbo  ,'icP=**«H*4«f5Wi  "i  Car.  <fc  K.  030;  Deal. 
eoD,  'r,     fi^'  1     1 !  '  r\  fal3o  Jiaine  on  a  piLturo  and  £L<l]iln£r  It  aa  tb^t 

Ofap-.  ..  ,    i  Up.Can^L^J.  Ste;  Dears*&B*4bO. 

Talse  representatioiia  as  to  statas.— Any  folse  representation  as  to 
status  is  vitliiiitiie  8tatuto-19  Pick.  179;  SDntch.  13;  20  Wis.  217 ;  8  Cox 
C.  C.  370;  13  id.  606;  see  2  Humpli.  37;  as  infancy,  coverture,  etc.,  or 
being  invested  wltli  certain  rights— 4  Oox  C.  C.  277 :  as  a  minor  pre- 
tending to  be  of  full  age— 2  Wnart.  0.  L.  8tli  ed.  S 1149;  or  a  married 
woman  pretending  to  be  unmarried,  or  e  conver«o--Car.  A  M.  617;  11 
CfixG.  a  187;  Old.  168;  Bayers. 829. 

Pretense  of  wealtla,--Any  designed  misstatements  of  blBcotidttbii, 
by  whkli  money  or  goods  U  obulned>  Is  wltJdn  tlio  fiLitiitc— Wi  N.  o. 
3Jl;  a^  Q  pretense  of  wealth,  cwsdlt,  or  [solvency— 1  WbecL  C.  C.  443;  U 
WC[ld,fi6a;  said*  390;  53  Ind.  24r^;  5Sicl.9!il;  ImtEPo  10Vt.J5s7i  orown- 
«r3^p  of  Hpoclflc assets  to  obtain  credit- 2  Tii.  Si.  l^i  1^  Wend.  lirT: 
lOS  Mua.  JW;  or  ue^otlaUle  pap^r— 1  Alo.  17":  or  InclorKCments— 13 
Wend.  87,  So  a  repre&entat  Lon  tbat  be  had  capital — &  Pa.  L.  J .  272 ;  see 
27  Conn.  067;  26  lowa^iX)!  30  Ind.  350;  'iN.  C.  400;  or  is  out  of  dqbt-LI 
Hmii  atidj  or  any  fals  o  statement  na  to  own£rabl »  of  prop*^  tty—25  Wend. 
2S&i  33  Me.  433;  Or  tbat  ho  Is  In  a  situation  In  wlilcb  be  wft^  not,  or  any 
oe<;iirrenco  tUat  had  not  happened— 1  Cotd.  SJ3;  as  that  ho  was  en- 
gaged ill  basinet  and  realdedlna  particular  place— ;2Wbee I.  C.  C.  Iftl; 
ora3  to  bi9  possession  of  money— :i  Va.  St^  UW;  or  even  that  bo  Is  In. 
folv  out,  thereby  Inducing:  a  creditor  to  discount  Ills  tlalin-5  Dntch. 
J 3.  SoobtalnhiffmoneyonaobaitGimonpaffeonpropcLtybofalsely 
claims*  to  own- 1 1  Ala.  ?33;  l  Mo.  Ii49i  ormaiUogafalae  statement  as  to 
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TaUdityoC  a  mortgage-10  Cox  a  a  AH;  Car.  A  IL  Stt;  7  Cox  O.  a 

126, 131 ;  but  see  id.  312;  8  id.  233;  or  tbat  certain  land  Is  unincumbered 
—33  Me.  498;  or  that  a  particular  mortgage  is  a  lint  lien-<>  Parker  Cr. 
B.  142.  £x]ilbitingletter-lieads,1}usine88card8|Ordraftsmaklnganote 
payable  at  a  certain  Ixuk,  and  drawing  an  order  for  money,  are  false 
representations  of  solvency— «1  HI.  96. 

Operatiro  eiaiise.--Tbe  falsD  prciteik'iQ  miist  be  the  operatira  camss 
of  tiie  transfer- 1  Cuah*  33^  TAllnmM^i  IW  MiM.  W;  1I4  hLK.'Sj  I  Mo. 
248;  5  Dutch.  14;  m  IniL  m-,  'i  Tarter  Or-  K,l!r7i  7  Cftr.  ^  T.  ao.*;  »  Up* 
Can.  L.  J.  K.  f*.  ;?1 ;  1 1  iJojc  €-  C.  Wj  U  Up.  i:au.  C.  P.  5i9j  2ti  Up.  Can, 
Q.  B.  812;  itL  lis  ii  AfL  *  K.  .iTl  j  7  Co  a:  C.  t.  I3ti.  Tho  obUlnluf?  or  tho 
property  miuit  nat  btj  tuo  ramotijly  {^uuuectcd  wltti  tliu  c^Imj  pretpnao 
—2  Up.  Can.  L.  J.  13L>;  Hears,  &  D.  4fl ;  Law  K.  1  C,  C,  &il.  But  ide  raise 
pretense  ntcd  not  be  ttie  exdu^lvu  motivo^U  Kmi,  542;  y.C2Am- 


—12  Conn.  Itil;  tl  Cojt  C.  C.  4iJ7;  7  ItL  3^;  M  tU.  IV,  W  Uhl^S;  7  Car.  &  P, 
191;  2  MoO(^y  C.  C*  '2M.  Tim  tircpoudcirjitLDti  01  Lbd  tuflueucs  must  b« 
proved— 2  Porter  Cr.  R.  m. 

533.  Every  person  who,  after  once  selling,  bartering, 
or  disposing  of  any  tract  of  land  or  town  lot,  or,  after 
executing  any  bond  or  agreement  for  the  sale  of  any  land 
or  town  lot,  again  willfully  and  with  intent  to  defraud 
previous  or  subsequent  purchasers,  sells,  barters,  or  dis- 
poses of  the  same  tract  of  land  or  town  lot,  or  any  part 
thereof,  or  willfully  and  with  intent  to  defraud  previous 
01  subsequent  purchasers,  executes  any  bond  or  agree- 
ment to  sell,  barter,  or  dispose  of  the  same  land  or  lot, 
or  any  part  thereof,  to  any  other  person  for  a  valua- 
ble consideration,  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  ten 
years. 

Selling  land  twice.— Under  the  statute,  selling  land  twice  is  an  In- 
dictable offense— 3!»CaI.  470;  except  where  the  secund  grantee  is  in- 
formed by  the  grantor  of  the  terms  of  the  first  sale— id. ;  but  giving  a 
mortgage  on  lands  sold  is  not  disposing  of  the  land,  within  the  statute 
-45Cai:342. 

534.  Every  married  person  who  falsely  and  fraudu<- 
lently  represents  himself  or  herself  as  comx>etent  to  sell 
or  mortgage  any  real  estate,  to  the  validity  of  which  sale 
or  mortgage  the  assent  or  concurrence  of  his  wife  or  her 
husband  is  necessary,  and  under  such  representations 
willfully  conveys  or  mortgages  the  same,  is  guilty  of 
felony. 
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535.  Every  person  who  obtains  any  money  or  property 
from  another,  or  obtains  the  signature  of  another  to  any 
written  instrument,  the  false  making  of  which  would  be 
forgery,  by  means  of  any  false  or  fraudulent  sale  of  projv 
erty  or  pretended  property,  by  auction,  or  by  any  of  the 
practices  known  as  mock  auctions,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  three  years, 
or  in  the  county  jail  not  exceeding  one  year,  or  by  fine 
not  exceeding  one  thousand  dollars,  or  by  both  such  fine 
and  imprisonment;  and,  in  addition  thereto,  forfeits  any 
license  he  may  hold  as  auctioneer,  and  is  forever  disqual* 
ified  from  receiving  a  license  to  act  as  auctioneer  within 
this  State. 

See  PoL  Code,  S  8284. 

536.  Every  commission  merchant,  broker,  agent,  f ao* 
tor,  or  consignee,  who  shall  willfully  and  corruptly  make, 
or  cause  to  be  made,  to  the  principal  or  consignor  of  such 
commission  merchant,  agent,  broker,  factor,  or  consignee, 
a  false  statement  concerning  the  price  obtained  for,  or 
the  quality  or  quantity  of  any  property  consigned  or  in- 
trusted to  such  commission  merchant,  agent,  broker,  fac- 
tor, or  consignee,  for  sale,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  five  hundred  dollars,  or  im- 
prisoned in  the  county  jail  not  exceeding  six  months,  or 
by  both  such  fine  and  imprisonment*  [In  effect  April 
16th,  188a] 
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CHAFTEB  DL 

VBAUDULSNTLT  FilTlMO  OUT  ikin[>  PBSTBOTXNQ  VEaSBLS* 

S  6S9.  Captain  or  other  officer  wUIfblly  destroying  Teasel,  etc. 
S  ftlO.  Other  person  willfully  destroylnff  Tessel,  etc. 
S  Ml.  Uaklng  fUse  manifest,  etc. 

539.  Every  captain  or  other  officer  or  person  in  com- 
mand or  charge  of  any  vessei,  who,  within  this  State, 
willfully  wrecks,  sinks,  or  otherwise  injures  or  destroys 
such  vessel,  or  any  cargo  in  such  vessel,  or  willfully  iter- 
mits  the  same  to  be  wrecked,  sunk,  or  otherwise  injured 
or  destroyed,  with  intent  to  x^rejudice  or  defraud  any  oth- 
er person,  is  punishable  by  imprisonment  in  the  State 
prison  not  less  than  three  years. 

See  1  Wash.  G.  0.963;  and  see  Acta  of  Oongress,  Bright  Dig.  pp. 
209-211. 

Destroy  means  to  unfit  a  vessel  for  service  beyond  hope  of  recovery 
by  ordinary  means-4  Dall.  112;  8. 0. 1  Wash.  C.  C.  ;i63.  The  intent  to 
defraud  is  loiiterial— 6  McLean.  274.  See  Kenerally,  11  Wheat,  airi;  6 
McLean,  513:  I  Law  Beporter  n.  S.  151;  S^ash.  G.  G.  146;  see  Bev. 

54(X  Every  person,  other  than  such  as  are  embraced 
within  the  last  section,  who  is  guilty  of  any  act  therein 
bpecified,  is  punishable  by  imprisonment  in  the  State 
prison  for  a  term  not  exceeding  ten  years. 

541.  Every  person  guilty  of  preparing,  making,  or 
subscribing  any  false  or  fraudulent  manifest,  invoice,  bill 
of  lading,  ship's  register,  or  protest,  with  intent  to  de- 
fraud another,  is  punishable  by  imprisonment  in  the  State 
prison  not  exceeding  three  years. 
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CHAPTEE  X. 

PBOPSBTT. 

f  6M.  IMalnloff  wrMked  inwiMrtjr  after  lalTage  paid. 
i  645.   Unlawful  taking  of  wrecked  property. 

544b  £v9ry  penon  T^bo  keeps  any  wrw^ed  property. 
Of  tbe  proceeds  thereof,  alter  the  salrage  andespenaea 
ehargeable  thereon  hftve  been  agreed  to  or  adjusted,  and 
the  amount  thereof  has  been  paid  to  him,  hi  punishable 
by  fine  not  exceeding  one  thonaand  dollars,  or  by  impri8« 
onment  in  the  ooonty  Jail  not  ezoeedUig  one  year,  or 
both. 

Bee  PoL  Code,  SI  M0M4I8. 

545.  Every  person  who  takes  away  any  goods  from 
any  stranded  vessel,  or  any  goods  cast  by  the  sea  upon 
the  land,  or  found  in  any  bay  or  creek,  or  knowingly  has 
in  his  possession  any  goods  so  taken  or  found,  and  does 
not  deliver  the  same  to  the  sheriff  of  the  county  where 
they  were  fonnd,  or  notify  him  of  his  readiness  to  do  so, 
within  thirty  days  after  the  same  have  been  taken  by 
him,  or  have  come  Into  his  possession,  is  guilty  of  a  mis- 
demeanor. 

See  POL  Code.  SI  SiOI<MU. 
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GHAFTEB  XL 
nuLODOunr  i^MTJiuoxioir  ov  fbofbstt  nrauBSD. 

S  6I8*  Bofoliig  OT  dflstroytng  prc^M«-iy  tiinmd* 

IMK.  PnMntlncftfM9roo<kvp»  policy  of  Iniiinnoe. 

548.  Eyexy  person  who  willfully  burns  or  in  any  other 
manner  injores  or  destroys  any  property  which  is  at  the 
time  insured  against  loss  or  damage  by  fire,  or  by  any 
other  easualty,  with  intent  to  defraud  or  prejudice  the 
insurer,  whether  the  same  be  the  property  of  of*  in  posses* 
sion  of  such  person,  or  <^  any  other,  is  punishable  by  im- 
prisonment in  the  State  prison  not  less  than  one  nor  more 
than  ten  years. 

Bee  ante,  notes  to  §§  447, 403;  and  see  CiT.  Oo4e,  ||  wr.fitl. 

Burning  to  defraud  insuren-is  an  indlctalfle  eOense  mider  the 
statute-^  Cal.  160;  19N.T.587i  51N.H.176;  lPariEerCr.B.A60;  and 
a  possibUlty  of  d«fraadlng  is  8Ufflclent-63  Me.  128;  85  Mleh.  SOO:  t 
E8p.l37i  Dears.  187.  Thelntent  to  defraud  must  he  averred,  and  the 
parties  accurately  set  dut-SS  HL  482;  63  id.  461.  Though  uiere  are 
•everal  Insurers,  It  is  bat  a  single  crime—lU  Mass.  272. 

549.  Erery  person  who  presents  or  causes  to  be  pre* 
sented  any  false  or  fraudulent  claim,  ox  any  proof  in  sup-> 
port  of  any  such  claim,  upon  any  contract  of  insurance 
for  the  payment  of  any  loss,  or  who  prepares,  makes,  or 
subscribes  any  account,  certificate  of  sunrey,  aflldavit,  or 
proof  of  loss,  or  other  book,  paper,  or  writing,  with  intent 
to  present  or  use  the  same,  or  to  allow  it  to  be  presented 
or  used  in  support  of  any  such  claim,  is  punishable  by  im* 
prisonment  in  the  State  prison  not  exceeding  three  years, 
or  by  fine  not  exceeding  one  thousand  dollars,  or  by  botlu 

Bee  <mte,  notes  to  SS  447, 482;  and  see  GIt.  Code,  SS  S6S8-26S7. 

False  proofii.— To  swear  falsely  to  the  loss,  by  ihre,  of  goods  which 
have  been  insured,  and  thereby  getting  the  insurance,  is  within  tlie 
statate-1  WheeL  C.  0. 242. 
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VALSB  WSIOHT8  AJXD  XSAfUBM.  . 


S8B8.  «Fiaaewf|glit''aiid*«iiieHiv«''4Mlmd. 

S  M3.   Using  false  weights  or  measnres. 

SU4.  Stamping  false  weight,  ete.,  on  eadn  or  paekiCM. 

|J9B.  Weight  by  the  ton  or  ponnd. 

552.  A  taXae  weight  or  measure  is  one  whioh  does  not 
conform  to  the  standard  established  by  the  laws  of  the 
United  States  of  Ameficab 

Bee  PoL  Code,  H  ntMati 

553L  Byery  person  who  nses  any  weight  or  measure, 
JfDowlng  it  to  be  false,  by  which  use  another  is  defrauded. 

or  otherwise  injured,  is  guilty  of  a  misdemeanor. 

Useoffldfle^    ...      -  

the  sale  off 
I9id.Sll:1(Lo.i« 

represennugthe    _, 

28f ;  id.  StfiTout  not  U  only  done  to  induce  to  a  purchased  Fost.  A  F. 
8»;  see  9  Cox  C.  C.  460;  so  to  pretend  to  have  weii^ed  It,  and'falsel]^ 
representing  its  weight,  Is  a  false  pretense^  Fost  A  F.  818. 

554w  Every  person  who  knowingly  marks  or  stamps 
false  or  short  weight  or  measure,  or  false  tare,  on  any 
cask  or  package,  or  knowingly  sells  or  offers  for  sale, 
any  cask  or  paclsage  so  marked,  is  guilty  of  a  misde- 
meanor. 

Marks  and  stampfw— A  taker  marking  bread  at  orerwelght  Is  gnfltr 
'ifeheattag-l  I>aU.47;  but  notif  no  w3ghta  beused-ldj  8  Const  &. 
C.  139;  so,  selling  an  article  with  a  forged  seal  on  it— 2  Buss.  Gr.  809| 
or  a  &dse  stamp  or  trade-mark-t  East  P.  0. 830. 

555.  In  an  sales  of  coal,  hay,  and  other  commodities, 
usually  sold  by  the  ton  or  frac^onal  parts  thereof,  the 
seller  must  giro  to  the  purchaser  full  weight,  at  the  rate 
of  two  thousand  pounds  to  the  ton;  and  in  all  sales  of  ar- 
ticles which  are  sold  in  commerce  by  avoirdupois  weight, 
the  seller  must  give  to  the  purchaser  full  weight,  at  ther 
rate  of  sixteen  ounces  to  the  pound;  and  any  person  v1<h 
lating  this  section  is  gmity  of  a  misdemeanor.  [Approved 
reb.  15th,  1876.1' 
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OHAFTEB  Xm. 

nULUDULBMT  ZHSOXiTXHOIBfl  BY  COBPOBATIOV8,  AHD  OTBSB 
WBAJOBB'  IN  TBXnt  ICANAOBIIBIIT. 

I  6S7*  Vksttdfl  111  mitticiflpMciin  for  gtodt  of  cotponttonii. 

1658.  FHHidB  In  procuring  otiMi1«tt<in,  etc.,  of  cotpomtlflB. 

I  fi59.  Ummthoriied  use  of  names  In  prospectiu,  etc. 

S  MO.  Miseondnct  of  directors  of  stock  corporations. 

S  661.  8aving»*lMUik  officer  OTordrawing  his  aoeonnt. 

1662.  BecelYing  deposits  in  InsolTeDttMUiks. 

(663.  Frauds  in  Iceeping  accounts  in  books  of  GorporatloBa. 

I  66L  Qffloer  of  cocporatlon  publlsUng  false  reports. 

S  666.  Officer  of  corporation  to  permit  an  inspection. 

1 666.  Officer  of  railroad  company-  contracting  debt  in  its  behalf  es> 

ceediog  its  ATaliable  means. 

(667.  DebtconttaetedinvioilationofUtftsectioiinotlnTaUd. 

i  868.  Director  of  acorporation  presumed  to  have  knowledge  of  Its 


1 669.  Director  present  at  meeting,  when  presumed  to  have  assented 

to  proceedings. 
1, 670.  Director  absent  ftom  meedng,  when  presumed  to  have  assent* 

edtoproceedhigs. 
1871.  Foreign  cotporations. 
S672.  ^'Dlreetof  defined. 

557.  Every  person  who  signs  the  name  of  a  flctltioas 
person  to  any  subscription  for  or  agreement  to  take  stock 
in  any  corporation  existing  or  proposed,  and  every  per- 
son who  signs  to  any  subscription  or  agreement  the  name 
of  any  person,  knowing  that  such  person  has  not  means 
or  does  not  intend  in  good  faith  to  comply  with  all  the 
terms  thereof,  or  under  any  understanding  or  agreement 
that  the  terms  of  such  subscription  or  agreement  are  not 
to  be  complied  with  or  enforced,  is  guilty  of  a  misde- 
^leanor. 

The  obligation  of  actual  payment  Is  created  in  all  cases  by  a  sub- 
scription to  a  capital  stock,  unless  the  terms  of  thesubscriptlon  plainly 
exclude  it-8  Sand.  1«4;  2  HU1»  163;  A  10.478:  1  Sand.  Ch.  160;  TMeiu 
«B;  21  ^end.  273;  13  Conn.  499.   See  Civ.  Code,  SS  292. 293, 296. 
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558.  Every  officer,  agent,  or  derk  of  any  corporation, 
or  of  any  persons  proposing  to  organiase  a  corporation, 
or  to  increase  the  capital  stock  of  any  corporation,  who 
knowingly  exhibits  any  false,  forged,  or  altered  book,  pa- 
per, Toacher,  security,  or  other  instrument  of  evidence, 
to  any  public  officer  or  board  authorized  by  law  to  exam- 
ine the  organization  of  such  corporation,  or  to  investigate 
its  affairs,  or  to  be  allowed  an  increase  of  its  capital,  with 
intent  to  deceive  such  officer  or  board  in  respect  thereto, 
is  punishable  by  imprisonment  in  the  State  prison  not  less 
than  three  nor  more  than  ten  years. 

See  CiT.  Code,  SS  283-320, 322-349, 359, 377, 378.    See  3  Sand.  IM. 

559.  Every  person  who,  without  being  authorized  so 
to  do,  subscribea  the  name  of  another  to  or  inserts  the 
name  of  another  in  any  prospectus,  circular,  or  other  ad- 
vertisement or  announcement  of  any  corporation  or  joint- 
stock  association,  existing  or  intended  to  be  formed,  with 
intent  to  permit  the  same  to  be  published,  and  thereby 
to  lead  persons  to  believe  that  the  person  whose  name  is  so 
subscribed  is  an  officer,  agent,  member,  or  promoter  of 
such  corporation  or  association,  is  guilty  of  a  misdemeanor. 

See  ClT.  Code,  SS  282, 293;  and  see  ante,  S  &5B. 

560.  Every  director  of  any  stock  corporation  who  con- 
curs in  any  vote  or  act  of  the  directors  of  such  corporis 
tion  or  any  of  them,  by  which  it  is  intended,  either— 

1.  To  make  any  dividend,  except  from  the  surphis 
profits  arising  from  the  business  of  the  corporation,  and  in 
the  cases  and  manner  allowed  by  law;  or, 

2.  To  divide,  withdraw,  or  in  any  manner,  except  as 
provided  by  law,  pay  to  the  stockholders,  or  any  of  them, 
any  part  of  the  capital  stock  of  the  corporation;  or, 

a  To  discount  or  receive  any  note  or  other  evidence  of 
debt  in  payment  of  any  installment  actually  called  in  and 
required  to  be  paid,  or  with  the  intent  to  provide  the 
means  of  making  such  payment ;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence  of 
debt,  with  the  intent  to  enable  any  stockholder  to  with»- 
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dfaw  any  part  of  the  money  paid  in  by  him,  or  his  stock; 
or» 

S.  To  receive  from  any  other  stock  corporation,  in  ez« 
change  for  the  shares,  notes,  bonds,  or  other  evidences  of 
debt  of  their  own  corporation,  shares  of  the  capital  stock 
of  such  other  corporation,  or  notes,  bonds,  or  other  evi* 
deuces  of  debt  issued  by  such  other  corporation; 

—is  guilty  of  a  misdemeanor. 

Bee  CiT.  Code,  <•  Corpontioiis  ";  and  see  ante,  f  S  I0»,  MS. 

'  561.  Every  officer,  agent,  teller,  or  clerk  of  any  sav- 
ings-bank, who  knowingly  overdraws  his  account  with 
such  bank,  and  thereby  wrongfully  obtains  the  money, 
'kiote,  or  funds  of  such  bank,  is  guilty  of  a  misdemeanor. 
Overdrawing  acconnl-liy  bank  dlreetar  or  oflioer  of  a  ttank.  Is  in- 
dietable-4  Za£  47& 

562.  Every  officer,  agent,  teller,  or  clerk  of  any  bank, 
And  every  individual  banker,  or  agent,  teller,  or  clerk  of 
any  individual  banker,  who  receives  any  deposits,  know* 
ing  that  such  bank,  or  association,  or  banker  is  insolvent. 
Is  guilty  of  a  misdemeanor. 

fiee4Zab.478. 

563.  Every  director,  officer,  or  agent  of  any  corpora- 
tion or  joint-stock  association,  who  knowingly  receives  or 
possesses  himself  of  any  property  of  such  corjsoratlon  or 
association,  otherwise  than  in  payment  of  a  just  demand^ 
and  who,  with  intent  to  defraud,  omits  to  make,  or  to 
cause  or  direct  to  be  made,  a  full  and  true  entry  thereof 
in  the  books  or  accounts  of  such  corporation  or  associar 
tion,  and  every  director,  officer,  agent,  or  member  of  any 
corporation  or  joint-stock  association  who,  with  intent  to 
defraud,  destroys,  alters,  mutilates,  or  falsifies  any  of  the 
books,  papers,  writings,  or  securities  belonging  to  such 
corporation  or  association,  or  makes,  or  concurs  in  mak^ 
■ing,  any  false  entries,  or  omits,  or  concurs  in  omitting  to 
make  any  material  entry  in  any  book  of  accounts,  or  other 
record  or  document  kept  by  such  corporation  or  associa- 
tion, is  punishable  by  imprisonment  in  the  £tate  prison 
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not  less  than  three  nor  more  than  ten  years,  or  byimprlaoA- 
ment  in  a  county  jail  not  exceeding  one  year,  and  a  fine 
not  exceeding  five  hundred  dollars,  or  by  both  such  fine 
and  imprisonment. 

BeeanU,%66S. 

Agent  Of  corporation.— An  Indictment  lies  against  an  agent  of  a  cop> 
poration  for  making  false  entries  in  the  corporate  booka-fiS  Gal.  SM. 
Bee  po4t,  S  900. 

564.  Erery  director,  oiBcer,  or  agent  of  any  cori>ora- 

tion  or  joint-stock  association,  who  knowingly  concurs  in 

making,  publishing,  or  posting  any  written  report,  exhibit, 

or  statement  of  its  affairs  or  pecuniary  condition,  or  book 

or  notice  containing  any  material  statement  which  is  false, 

or  refuses  to  make  any  book  or  post  any  notice  required 

by  law,  in  the  manner  required  by  law,  other  than  such 

as  are  mentioned  in  this  chapter,  is  guilty  of  a  felony. 

[Approved  January  27th,  187G.] 

See  ClT.  Code,  S  316.  This  section  defines  several  distinct  offense*— 
53CaL64»;  see  6  Abb.  Pr.  247;  11  Id.  234. 

565.  Eyery  officer  or  agent  of  any  corporation,  having 
or  keeping  an  office  within  this  State,  who  has  in  his  cus- 
tody or  control  any  book,  paper,  or  document  of  such  cor- 
poration, and  who  refuses  to  give  to  a  stockholder  or 
member  of  such  corporation,  lawfully  demanding,  during 
office  hours,  to  inspect  or  take  a  copy  of  the  same,  or  of 
any  part  thereof,  a  reasonable  opportunity  so  to  do,  ia 
guilty  of  a  misdemeanor. 

See  ClT.  Code,  SiS77, 978, 382, 883.  Books  to  be  kept  open  for  Inspee* 
tion— 5  N.  T.  083.  The  statute  gives  the  stockholder  not  only  the  rudi^ 
to  Inspect  the  books  bat  to  take  copies  of  the  same- 1  Seld.  682. 

566.  Every  officer,  agent,  or  stockholder  of  any  raU- 
road  company,  who  knowingly  assents  to,  or  has  any 
agency  in  contracting  any  debt  by  or  on  behalf  of  such 
company,  unauthorized  by  a  special  law  for  the  purpose, 
the  amount  of  which  debt,  with  other  debts  of  the  company, 
exceeds  its  available  means  for  the  payment  of  its  debts, 
in  its  possession,  under  its  control,  and  belonging  to  it  at 
the  time  such,  debt  is  contracted,  including  its  bona  Jldt 
and  available  stock  subscriptions,  and  exclusive  of  it« 
real  estate,  is  guilty  of  a  misdemeanor. 
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•Ofifoaes  dtflhed.'— TMs  section  defines  two  or  mora  offenses— one 

l)eiug  a  coDCurreoce  by  an  officer  of  n  corporation  Jii  making  a  false 
stalemeut.  and  tbe  otlieracoDCUxrence  in  its  publicatlou— 6J  Cal.  «47. 
aee  Civ.  Code,  SS  909»  456, 457. 

567.  The  last  section  does  not  aifect  tbe  validity  of  a 
debt  created  In  violation  of  its  provisions,  as  against  the 
company. 

.  568.  Every  director  of  a  corporation  or  joint-stock  as- 
sociation is  deemed  to  possess  such  a  knowledge  of  the 
affairs  of  his  corporation  as  to  enable  him  to  determine 
^yhether  any  act,  proceeding,  or  omission  of  its  directors 
is  a  violation  of  this  chapter. 

569.  Every  director  of  a  corporation  or  joint-stock  as- 
sociation, who  is  present  at  a  meeting  of  the  directors  at 
which  any  act,  proceeding,  or  omission  of  such  direct* 
ors,  in  violation  of  this  chapter,  occurs,  is  deemed  to  have 
concurred  therein,  unless  he  at  the  time  causes,  or  in 
writing  requires,  his  dissent  therefrom  to  be  entered  in 
the  minutes  of  the  directors. 

See  Civ.  Code,  SS  309, 317,  SH. 

570.  Every  director  of  a  corporation  or  joint-stock  as- 
sociation, although  not  present  at  a  meeting  of  the  di* 
rectors  at  which  any  act,  proceeding,  or  omission  of  such 
directors,  in  violation  of  this  chapter,  occurs,  is  deemed 
to  have  concurred  therein,  if  the  facts  constituting  such 
violation  appear  on  the  records  or  minutes  of  the  proceed- 
ings of  the  board  of  directors,  and  he  remains  a  director 
of  the  same  company  for  six  months  thereafter,  and  does 
not  within  that  time  cause,  or  in  writing  require,  his  dis- 
sent from  such  illegality  to  be  entered  in  the  minutes  of 
the  directors. 

'  571.  It  is  no  defense  to  a  prosecution  for  a  violation  of 
the  provisions  of  this  chapter,  that  the  corporation  was 
one  created  by  the  laws  of  another  State,  government,  or 
country,  if  it  was  one  carrying  on  business  or  keeping  an 
office  therefor  within  this  State. 
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572.  The  term  "director,"  as  used  In  this  chaptei, 
embraces  any  of  the  persons  having  by  law  the  direction 
or  management  of  the  affairs  of  a  corporation»  by  what- 
erer  name  sach  persons  are  described  in  its  charter  or 
known  by  law, 

PO.OOOB^M. 
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CHAPTEE  XrV. 

FRAUDULBNT    I88UB    OV   D0GXTHBNT8  .09   TITLB   TO    XSR> 
CHAimiSB. 

S  577.  laniiiig  fictltioiis  bills  of  lading,  etc 

S  678.  Issuing  fictitious  warehouse  receipts. 

S  S79.  Erroneous  bills  of  lading  or  receipts  issued  in  good  f  ann. 

S  960.  Duplicate  receipts  must  be  marked  *'  duplicate." 

S  581.  Selling,  etc.,  property  received  for  transportation  or  storage. 

S  582.  BUI  of  lading  or  receipt  issued  by  warebouseman. 

1  583.  Property  demanded  by  process  of  lav. 

577.  Every  person,  being  the  master,  owner,  or  agent 
of  any  vessel,  or  officer  or  agent  of  any  railroad,  express, 
or  transportation  company,  or  otherwise  being  or  repre- 
senting any  carrier,who  delivers  any  bill  of  lading,  receipt, 
or  other  voucher,  by  which  it  appears  that  any  merchan- 
dise of  any  description  has  been  shipped  on  board  any 
vessel,  or  delivered  to  any  railroad,  express,  or  transport- 
ation company,  or  other  carrier,  unless  the  same  has 
been  so  shipped  or  delivered,  and  is  at  the  time  actually 
under  the  control  of  such  carrier,  or  the  master,  owner, 
or  agent  of  such  vessel,  or  of  some  officer  or  agent  of  such 
company,  to  be  forwarded  as  expressed  in  such  bill  of 
lading,  receipt,  or  voucher,  is  punishable  by  imprison- 
ment in  the  State  prison  not  exceeding  five  years,  or  by  a 
fine  not  exceeding  one  thousand  dollars,  or  both. 

Bill  of  lading-see  Civ.  Code,  S  2126;  Desty's  Ship.  A  Adm.  S  217. 

578.  Every  person  carrying  on  the  business  of  a  ware- 
houseman, wharfinger,  or  other  depositary  of  property, 
who  issues  any  receipt,  bill  of  lading,  or  other  voucher 
for  any  merchandise  of  any  description,  which  has  not 
been  actually  received  upon  the  premises  of  such  person, 
and  is  not  under  his  actual  control  at  the  time  of  issuing 
such  instrument,  whether  such  instrument  is  issued  to  a 
person  as  being  the  owner  of  such  merchandise,  or  as  se- 
curity for  any  indebtedness,  is  punishable  by  imprison- 
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ment  in  tbe  State  prison  not  exceeding  Ave  yean,  or  by  a 
fine  not  exceeding  one  thousand  dollars,  or  both. 
See  CtT.  CkMle,  1 1814. 

579.  No  person  can  be  convicted  of  an  ofTense  under 
tbe  last  two  sections  by  reason  that  tbe  contents  of  any 
barrel,  box,  case,  cask,  or  other  vessel  or  package  men- 
tioned in  the  bill  of  lading,  receipt,  or  other  voucher, 
did  not  correspond  with  the  description  given  in  such 
instrument  of  the  merchandise  received,  if  such  descrip* 
tion  corresponded  substantially  with  the  marks,  labels, 
or  brands  upon  the  outside  of  such  vessel,  or  package, 
unless  it  a|>pears  that  the  accused  knew  that  such  marks, 
labels,  or  brands  were  tmtme. 

See  CW.  Code,  S 1817. 

580.  Every  person  mentioned  in  this  chapter,  who 
issues  any  second  or  duplicate  receipt  or  voucher,  of  a 
kind  specified  therein,  at  a  time  while  any  former  receipt 
or  voucher  for  the  merchandise  specified  in  such  second 
receipt  is  outstanding  and  uncanceled,  without  writing 
across  the  face  of  the  same  the  word  '*  duplicate,"  in  a 
plain  and  legible  manner,  is  punishable  by  imprisonment 
in  the  State  prison  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  one  thousand  dollars,  or  both 

See  ClY.  Code,  S  2190. 

581.  Every  person  mentioned  in  this  chapter,  who 
sells,  hypothecates,  or  pledges  any  merchandise  for  which 
any  bill  of  lading,  receipt,  or  voucher  has  been  issued  by 
him,  without  the  consent  in  writing  thereto  of  the  person 
holding  such  bill,  receipt,  or  voucher,  is  punishable  by  im* 
prisonment  in  the  State  prison  not  exceeding  five  years, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  both. 

See  PoL  Code.  SS  S152-91S7. 

582  of  said  Code  is  repealed.    [Approved  March  90th, 
in  effect  July  1st,  1874. 
See  ClT.  Code,  SS  2127. 2128. 

583.  The  last  two  sections  do  not  apply  where  prop- 
erty is  demanded  or  sold  by  virtue  of  process  of  law. 


§§  587-8  iLiuciocs  ixjuniBS.  2fti 


CHAPTER  XV. 

UAIilCIOlTS  nrJUBIBS    TO    HAILROAD    BIODGES,    HIGHWATSf 
BSIDOBS,  AND  TELEGRAPHS. 

S  567.  Injuries  to  railroads  and  railroad  bridges. 

S  fi68.  Injuries  to  higliways,  private  ways,  and  bridges. 

S  589.  Injuries  to  toll>liouses  and  gates. 

S  590.  Injuries  to  milestones  and  guide-boards. 

S  591.  Injuring  telegraph  lines. 

S  593.  Taking  water  from  or  obstructing  canals. 

587.    Every  person  who  maliciously,  either— 

1.  Kemoves,  displaces,  injures,  or  destroys  any  part  of 
any  railroad,  whether  for  steam  or  horse  cars,  or  any 
track  of  any  railroad,  or  any  branch  or  branch-way, 
switch,  turnout,  bridge,  viaduct,  culvert,  embankment, 
station-house,  or  other  structure  or  fixture,  or  any  part 
thereof,  attached  to  or  connected  with  any  railroad ;  or, 

2.  Places  any  obstruction  upon  the  rails  or  track  of  any 
railroad,  or  of  any  switch,  branch,  branch-way,  or  turnout 
connected  with  any  railroad; 

— is  punishable  by  imprisonment  in  the  State  prison  not 

e^ceedinjv  iive  years,  or  in  the  county  jail  not  less  than 

six  months. 

Inju/lfls  to  rsilrc  ads.— Willfully  placing  an  obstruction  on  a  railroad 
tmfk  is  within  t  til  it  section— 59  Ala.  98;  and  the  obstruction  must  be 
sucli  jw  to  i5nilanKt  r  life— 7  Tex.  Ct.  App.  462;  and  that  the  defendant 
wfl»  InipeikMi  by  ottier  motives  than  to  Injure  the  train,  is  no  defense— 
2  Moody  &  E.  a^i',  nor  is  it  a  defense,  if  the  intent  to  endam^er  the 
iirtff  ty  of  r'^!^2^Pfi'^<^-i«  Is  proved,  that  the  train  was  a  freight  train— 1 
1  .  ^  1  ' :  "  1 1  »e  6  Cox  C.  C.  2U2.  Willf uUy  throwhig  any thhig  up- 
i  indanger  the  safety  of  passeugei-s,  is  au  ludlctable 

u^<,^^  .vi  J  m .  ^Ui  but  If  the  intent  was  only  to  commit  an  assault  on 
a  person  on  the  train,  the  case  is  not  sustained— 1  Fost.  &  F.  107.  Ob- 
structions or  Injuries,  as  changing  the  signals  so  as  to  slow  the  train- 
Law  R.  1  G.  C.  253;  or  stretching  out  the  arms  as  a  signal— id.  278;  or 
maliciously  placing  stones  on  the  track,  with  intent  to  injure  any  car, 
isindictable-5CoxC.0.298.  -s,  ,       , 

588w  Every  person  who  maliciously  digs  up,  removes, 
displaces,  breaks,  or  otherwise  Injures  or  destroys  any' 
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public  highway  or  bridge,  or  any  private  way  laid  out  by 
authority  of  law,  or  bridge  upon  such  highway  or  private 
way,  is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  five  years,  or  in  the  county  jail  not  exceed- 
ing one  year. 

589.  Every  i>er8on  who  maliciously  injures  or  destroys 
any  toll-house  or  turnpike  gate,  is  guilty  of  a  misde- 
nieanor. 

590.  Every  person  who  maliciously  removes  or  in- 
jures any  mile-board,  post,  or  stone,  or  guide-post,  or  any 
inscription  on  such,  erected  upon  any  highway.  Is  guilty 
of  misdemeanor. 

591.  Every  person  who  malidonsly  takes  down,  re- 
moves, injures,  or  obstructs  any  line  of  telegraph,  or  any 
part  thereof,  or  appurtenance  or  apparatus  connected 
therewith,  or  severs  any  wire  thereof,  is  guilty  of  a  mis- 
demeant»r. 

592.  Every  person  who  shall  without  authority  of  the 
owner  or  managing  agent,  and  with  intent  to  defraud, 
take  water  from  any  canal,  ditch,  flume,  or  reservoir, 
used  for  the  purpose  of  holding  or  conveying  water  for 
manufacturing,  agricultural,  mining,  or  domestic  uses,  or 
who  shall,  without  like  authority,  raise,  lower,  or  other- 
wise disturb  any  gate  or  other  appurtenance  thereof  used 
for  tlie  control  or  measurement  of  water,  or  who  shall 
empty  or  place,  or  cause  to  be  emptied  or  placed  into  any 
such  canal,  ditoh,  flume,  or  reservoir,  'any  rubbish,  filth, 
or  obstruction  to  the  free  flow  of  the  water,  is  guilty  of 
a  misdemeanor.    [Approved  April  Ist,  1878.] 
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TITLE  XIV. 

MaUdouB  MiBChief. 

S  N4.  Mallelotu  mischief  in  general,  deilned. 

Sns.  8pecmcatlon8in£oUowlng8eGtlan8iiotTestrletlTeofla8taeo- 

tlon. 

S  596.  Poisoning  cattle. 

S697.  Killing,  maiming,  or  tortnrtpg  mimftls. 

S  596.  Killing,  etc,  blrOs  in  cemeteries. 

S  599.  Killing  seals.   [Bepealed.3 

I  eoo.  Burning  buildings,  etc,  not  tbe  subject  of  arson. 

S  601.  U8inggnnpowder,etc,  in  destroying  or  litjuringany  bnf  Idingfc 

S  602.  Malicious  injuries  to  freehold. 

1 603.  Limitation  upon  the  operations  of  the  preceding  soctioi. 

S  604.  Injuries  to  standing  crops,  etc 

S  605.  Removing,  defacing,  or  altering  landmarks. 

S  606.  Destroying  or  injuring  Jails. 

S  607.  Destroying  or  injuring  bridges,  dams,  etc. 

S  608.  Burning  or  injuring  rafts.   Setting  adrift  vessels. 

S  609.  BemoviBg  buoys  and  beacons. 

S  610.  Masking  or  vemvflBg  signals,  or  exhibiting  false  lights. 

S  611.  Obstructing  navigable  streams. 

S  612.  Depositing  sand,  dust,  etc.,  in  Humboldt  Bay. 

S  613.  Throwing  overboard  ballast,  or  obstructing  navigation. 

(614.  Mooringvessels  to  buoys. 

'  S  615.  Injuries  to  sigmds,  etc.,  in  United  States  survey. 

S  616.  Destroying  or  tearing  down  notices,  etc. 

S  617.  Injuring  or  destroying  written  instrument. 

S  618.  Opening  or  publishing  sealed  letters. 

S  619.  Disclosing  contents  of  telegraphic  message. 

S  620.  Altering  telegraphic  messages. 

S  621.  Opening  telegrams. 

S  622.  Injuring  works  of  art  or  improvements. 

S  623.  Destroying  works  of  literature,  etc.,  in  public  libraries. 

§  624.  Breaking  or  obstructing  water-pipes,  etc. 

S  625.  Drawing  water  from  worlcs  after  they  have  been  closed. 

594.  Every  person  who  maliciously  injures  or  de- 
stroy any  real  or  personal  property  not  his  own,  in  cases 
otherwise  than  such  as  are  specified  in  this  Code,  is  guilty 
of  a  misdemeanor. 
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MaJlolonB  mlKhlfif.— MiillcLotis  mlftehlef  i»  ttie  willful  trijory  or  d& 
■triLctloa  of  pcrsoiDal  property,  from  Ul-will  or  res<E:iitm(^ot  toward  itr 
owner,  or  out  of  a  Bulrtt  of  wautoti  cruelty  or  revenirfl— 3  I>ev.  A  B,  iSii, 
UQ  MosSr  4i}lL ;  3  Cush.  558«  Ttio  esseaco  of  tba  ofTtittLSO  Is  Injury  to  prop- 
erty—a Parker  Cr.  B.  IS&j  28  Olito  St.  2^;  wlittber  Ibo  L^ofiaesalon  tt 
tba  propertj  waa  Tlgtitfui  or  wrougf  ul— 7  Darb.  9;  u  Humph.  37 ;  tl  lod. 
418;  14  Kan.  3^;  33  Uo.  ^q1  i  or,  Ctiough  tlio  tltlo  to  tbo  property  bo  in 
mspate  between  th^  partlea-l  Mnodr^  R.  4Jli  but  seo  £2  lud.  478; 
and  ownerablp  need  not  be  avprreti— loi  Ma^n  &1  j  32  Tcs.  Gl  h  and  see 
43  l±mi  but  an  honest  Ix^lat  In  tit  la  Lh  i^defeiL^e-H  Ean.  S3«;  <Q  tud. 
*  4nt  U  Cox  C.  C  A;  espet^iuUy  whi^ro  tlie  trespass  ts  tlio  removal  of 
faiieea  i5  lad.  sss.  So.  cou£i:nt  of  tbo  uwricir  is  :i.  defe^ine— 2'L  Me.  m ; 
It  T^-S69.  Tba  Injury  must  be  sucb  aa  to  ImpdJr  utiUty— 2  Met.  'il. 
At  common  law,  tlio  act  of  Lnjury  must  bo  <loiio  wlLb  a  broacli  of  tbo 
toeaee— 3  Vt.  Ui;  a  Tci.  312;  ID  Ired*  IT;  or  to  tlie  ecanrlal  of  tbopub- 
hc^'l  Crancb  O.  C»  25Lr;  I J d.  483;  or  bo  marked  by  a  mallguaut  cruelty 
•'Si  Ia<L  US. 

Most  be  wiUftiL— Neither  nenligent  Inliiry,  nor  injnrj  inflicted  la 
hot  blood  will  constitute  the  offense— 3  Cush.  658:  3  Dey.  A  B.  130;  52 
Ind.478:  10  Iowa,  115;  1  Minn.  292;  61  Miss.  353;  12  Cox  0.0.607;  the 
act  nrast  be  willrally  and  maliciously  done—l  Up.  Can.  Q.  B.  155. 

The  !:^;i:ic''  -^'■T-iU--  ! .  ri<-  ■^-  rr  ,-m-!  ■■!'  tr-f^oTpr—,  wltTiont which 
It  wool  a  be  mero  tryipa.^3-y  Ak*.  ajLl;  41  hL  a;iLf:  7J  N.  C.  2U1 :  3  Dutch. 
I'i4  J  43  MLss.  331 }  SU Li.  353;  but  see  3T  Ala.  4o7;  23  Oa.  190.  Tbero  must 
Iwioallce  toward  the  owuerorposuessjor  of  tho  property— 7  ALi*  7^: 
43  Ul  330:  4414  3tt0|  3Q  (Ja,  3^5;  la  Jred.  33;  10  Iowa,  US:  <9  Hiaa.  331: 
64  N^G.  ^3;  79  id.  WS;  41  Tex  UlI;  3  Yets.  27S;  3  tlL^Lsk.  4^7:  but  see  I 
Tenu.  30^ {  2(iOliLo  St.  17&;  I  Car.  £  R.  7115;  but  It  ueud  not  bo  oxprt^sa 
m^icepfjorueedauy  ceaeral  bad  purpose  or  design  bo  entertained— 
IJjPfele.  337;  u  Met.  4^0.  A  mallei  oua  lujury  is  an  Lujiiry  commit  ted 
willfully  and  wantonly  and  without  causo  or  excuse— 34  CaL  43;  30  Id. 
m:  3  Story,  7;  1  6um.3S4:  2  id.  Mi\  3  Maaon,  1D2;  I  Id.  li&;  &  id.  bfJ^ 
33  Mo.  2b7:  m  Masa.  id;  i2  Tex.  482;  2S  id.  U.  So,  mali^nnt  cruelty 
irresp&ctlvo  of  special  malice  is  flufflclent,  if  it  shocjlt  or  BeanUalIzo  tlie 
comjiiuj3ity—i  C ranch  C.  0*483;  23  Ga.  ^JO;  2(J  Ohip  fit,  ITGs  or  if  tlio 
Act  be  done  with  tlie  aplrit  of  canton  cruelty  or  wicked  revenue- 3 
Cush.  *Wi  44  Aiii.  3ftl .  Seii  5  Parker  Cr.  11.  Siii;  64  N.  U.  23;  43  Alju  330. 
It  is  3  question  of  fact— 3  How.  2^i;  4  liarn.  &  C.  '2-11 1  seo  ^4  How^  5.73; 
and  may  be  Inferreil  from  facts  and  clniLiinsiances^s  Ala.  33A;  4  4  id. 
sal;  42  Liid.  »M:  3  Ycrs*  2Tfl:  la  Cox  C,  C.  l:il;  as  fiecretiy  commlttbatf 
tbe  act  lu  ibo  Jilcfbt-tlme,  or  whero  tbo  injury  wa3  necuilariy  wanton— 
b  Parker  Cr.  R.  6tiii :  ti-l  H.  C.  23;  43  Ala.  3Jt>.  It  wld  bo  Inferred  from  an 
imlawfuiact— 4Al]en,2;  or  from  the  Inatrument  uaed— 43  Ala.  335;  or 
it  may  be  nepatlvcj:!  Uy  prooTof  a  friendly  purpose— 4  Car.  A  I\  363;  or 
nee  pa&lti— 30  Oa,  Si'i ;  li  a  ones ,  ( N .  C .  >  2Te> ;  3  Co  i  C .  C\  flikl  ►  I  f  tb  o  i  n]  ury 
Is  not  lYantGU,  or  clone  under  belief  of  a  rlnhtn^  ^vlthout  malice.  It  In  not 
malic louii  mlsizhfef— 3  Dcv.  i^  P.  t30;  43  Aia,  33 j;  44  id.  ^^l;  S  Huinnb. 
37 ;  10  lo wa»  US;  64  N.  C.  2J ;  3  Yerg.  276. 

Qflbnie  generally.- It  U  mallelous  mUeblef  to  do  any  act  wblch 
will  sustain  £m  Indictment  for  arson— 32  Mo,  183;  so,  settlnvfir^  to 
barrels  ot  tar  belon^flu^  to  another  constitutes  tlio  olfenso— 2Havvks, 
iSH;  so,  knowlnifly  meddllnf^wUb  afire-alarmbox— 2Mct.2l:  orcnttlii^ 
a  ropaattacbetl  ton  bainiLi— 17  N.  H.  643;  or  ciittlng^  oil  a  tew  feet  of 
cable— 2  Met,  21;  op  tearii];;  u[i  notea— I  UalL  333;  ordlschargrlns  nwun 
to  annoy  a  tkk  (>erson— J?  Pick.  Ij  or  Indecently  bre^iKlt^e  trite  a  room 
for  tbo  iame  puiposo— fi  Pbm*2f7;  15  Fa,  SttiS;  or  jnittltiif  irritating 
fiubjLauec4on  a  towel*  and  In  a  tub  used  by  ctbers—r  Wheel.  C.  C  JtO; 
or  cajitbarbles  in  rum,  laiuaUclou^  mischief— 'J  Car.  *  K.  ni2;  1  CoxC 
Ck  2S2;  'i  MofHly  &  R.  531;  but  wdlfully  and  maliciously  destroylnj? 
the  f.aUdlb-baff9  of  a  traveler— s  Hmuph.  ;^;:^ :  ertearlUiErno^Tncem'nft 
Jri'ii-  ^i4U ;  or  puUlng  up  cabbages,  haa  beeiUield  not  mallck'us  mischief 
—6  Qrajf ,  aifi. 
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595.  The^pecification  of  the  acts  enumerated  in  the 
following  sections  of  this  chapter  is  not  intended  to  rp« 
strict  or  qualify  the  interpretation  of  the  preceding  sec- 
tion. 

596.  Every  person  who  willfully  administers  any 
poison  to  an  animal,  the  proi>erty  of  another,  or  mali- 
ciously exposes  any  poisonous  substance,  with  the  intent 
that  the  same  shall  be  taken  or  swallowed  by  any  such 
animal,  is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  three  years,  or  in  the  county  jail  not  ex- 
ceeding one  year,  and  a  fine  not  exceeding  five  hundred 
dollars. 

Hens.— Though  hens  are  not  beasts,  yet  polMmi&g  them  la  Indlot* 
able-108  MassTsM;  1  DaU.  898. 

597.  Every  person  who  maliciously  kills,  maims,  or 
wounds  an  animal,  the  property  of  another,  or  who  mali- 
ciously and  cruelly  beats,  tortures  or  injures  any  animal, 
whether  belonging  to  himself  or  another,  is  guilty  of  a 
misdemeanor. 

Cnzelty  to  animals.— A  pnhlic  and  scandaloaa  onielty  to  animals  Is 
an  indictable  offense  distinct  from  mallclons  injury  to  animals— 5 
RanU.68a,  whether  inflicted  by  the  owner  or  anothei^T  Alien,  579;  2 
Cranch  G.  G.  259;  4  id.  433;  44  N.  H.  892;  23  Oa.  190;  1  Aiken,  226;  7  Law 
Reporter  M.  8. 89.  It  has  been  made  a  statutory  offense,  7  Allen,  670 ; 
4dHow.Pr.43d;  101  Mass.  34;  113  id.  458;  22  Minn.  271:  see  111  Mass.  408; 
4  Uun,  441 ;  16  Abb.  Pr.  N.  8. 73.  Wanton  cruelty  to  animals,  whether 
his  own  or  those  of  another,  is  Indictable  at  common  law— 2  Cranch 
C.  G.  259;  1  Aiken.  226;  7  Law  Reporter  N.  S.  89;  4  Cranch  C.  C.  483;  44 
N.  U.  392;  28  Ga.  190.   SeefoL  Code,  S 19,  subd.  8. 

Malicioaa  mischief.— Amallcious  injury  to  any  beast,  Which  may  De 
tho  property  of  another,  is  indictable— 8  Gratt.  708:  3  Vt^  844;  19  Wend. 
419;  but  see  3  Tex.  316;  5  Pana,  277:  as,  for  malicioualy  driving  cattle 
from  their  range,  43  Tex.  467;  4  Tex.  Ct.  App.  549.  Cftttie  mcludea 
asses- 1  Moody  C.  C.3;  cows— 5  Cowen,  258:  1  Mass.  66  {  I  D  U.  835; 
irckllngs— 1  Leach,  73;  pigs-4  Leigh,  686;  49  Miss.  831 :  BttSS.  &  R.  C.  C. 
77;  Rteers— 2Dev.  &B.  35;  20  Vt.  5^;  hogs-10  Iowa,  115;  21  Wall,  300;  I 
Leach.  73;  and  horses,  mares,  and  colts— 1  Dall.  835;  5  Cowen,  258:  20 
Vt.  337;  22  Mo.  452:  1  Leach,  72;  2  East  P.  C.  1076.  Tame  buHatoes 
are  not  cattle— 22  Mo.  457. 

Maliciona  injnry  to  animals.— A  malicious  Injury  to  jmbnals  Is 
indlctablc-4  Cranch  C.  C.  483:  28  Ga.  190;  26  Ohio  St.  ifot  6  Met.  232;  5 
Denio.  277:  44  N.  H.  392.  Maiming  or  wounding  an  animal  without 
killing  it  has  been  held  not  indictable  at  common  law— 8  Dutch.  124; 
72  N.  0. 201;  2  East  P.  C.  1074;  contra,  1  Wheel.  C.  C.  HI;  but  it  is  au 
ofienso  at  common  law  to  shoot  or  wound  stock  found  trespMsing  on 
one's  premises— 10  lil.  80.  It  is  a  distinct  offense  firom  the  wtliful  and 
wanton  kllUiik  of  anlmals-7  Tex.  Ct.  App.  78;  id.  6.  That  the  cattle 
were  trespassing  is  no  defense— 19  Hi.  80;  out  the  malice  may  be  nega- 
tlared  by  &owlng  that  the  tresppssing  animal  was  victoiu  and  itaoger- 
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oas  to  drive  oiit-19  HL  80:  90  Gs.  925:  6  Jones  (K.  C.)  276;  9  Cox  0. 0. 
505.  In  maliciously  woundinir  a  horse  it  is  not  necessary  to  prove  tbe 
— .  _. ^    ,,         «  «  .«-    " '"'—y  must  be 

i  mare  ancl 


uu3u»  ur  maiming  a  horse  la  indictable-6  Bush,  1:  8. 0. 1  Green  0.  R. 
203.  The  word  wound  must  be  taken  in  its  ordinary  sense— Law  B. 
1 C.  C.  IIA.  Sbavinff  the  mane  and  cropping  the  tail  was  held  not  a 
disfignrement-Cheves  8.  G.  157:  contra, 'i  Humph.  99:  but  driving  a 
nainnto  the froff  of  a  horse's  hoot  is  a  maiming,  even  if  eniable— Buss. 
&B.I6. 

Malicious  killings— It  in  IndkULblt?  to  mnUcloiL^lijr'  and  wUlf  uLJy  kll[ 
snlmala  oT  anotbfjr^  wLtti  Intf-nli  to  lujiirg  lUm— :3^  iVx,  Ct.  A  pp.  91;  8 
Ba&h<  1;  B.  C.  1  Green  O.  K.  'Bii  or  lo  wantonly  KLU  an  anUuiiM'vhi^re 
t!ie  effect  Is  to  disturb  jmtl  molest  a  ramllj— S  Gr:jtt.  708>  To  dr-efi  of 
thobDrsftof  anotheflJiiiijlnaieEiiljleoaenae— I  DalJ*  33.^1  I  Tepn.  ^tii; 
but  B^e  6  fium fi b.  2^:} J  J rJ .  2^^  Kl LliUif  ti  h uriie  w I th  lual Ire  to wtirii  tb o 
bskfJeocciO^tltntBBi  tIi«Dfreiiai].  tbougli  ttier«  be  na  tunlJce  tuw;u^  the 
owui<iS'3Hel!ik.2b'iv  B-  (3-  ^  Or^L^a  O.  R.  5Jt.  go.  kUlLbg  bogii  la  da- 
fendaiit'd  cr^tp^  If  tbofeaee  j^  DOl:  hog-proof ^  Is  an  oSchm—^  Ti:x..  CE* 
Ap(>.  'J2a,  Do^  aro jTrotectcd— 13  Ired.  aa ;  'jf  ImL  J77 ;  34  N*  TI.  .1 1^3;  tjut 
not lii yiTglulo— n  Gi'rttC.iiH.  A.H  to  ^ouEb  Ciirulinsit  tbo  qucatioa  Ll 
Still  tn  douUt^U  Kkii.  ^o.!;  {>uli  go\nf^  to :«  por^'li  uttd  fibo<]Tlng  a  dog» 
to  tho  terror  of  tlie  iieoplw,  is  imUctablri— U  Grate  "M.  Wbiit  Et  iios 
has  prevtousJF  ciono  ts  no  Utf  fen^u  for  wantonly  kiliing  hlnii  ^^en  sot 
In/o^on^e  de^if^/ti^^  Tex.  Ct,  App.  475, 

598.  Every  peison  who,  within  any  pnblio  cemetery 
or  burying-ground,  kills,  woands,  or  traps  any  bird,  or  de- 
stroys any  bird's  nest  other  than  swallows'  nests,  or  re- 
moTes  any  eggs  or  young  birds  from  any  nest,  is  guilty  of 
a  misdemeanor. 

599.  That  section  five  hundred  and  ninety-nine  of  the 
Penal  Code  is  hereby  repealed.  [In  effect  March  12th, 
1880.] 

600.  Every  person  who  willfully  and  maliciously 

bums  any  bridge  exceeding  in  value  fifty  dollars,  or  auy 

building,  snow-shed,  or  vessel,  not  the  subject  of  arson,  or 

any  stack  of  grain  of  any  kind,  or  of  hay,  or  any  growing 

or  standing  grain,  grass,  or  tree,  or  any  fence,  not  the  prop* 

erty  of  such  person,  is  punishable  by  imprisonment  in  the 

State  prison  for  not  less  than  one  nor  more  than  ten  years. 

Bnming.— Where  a  landlord  burned  shocks  of  com  on  the  land  after 
the  expiration  of  the  lease,  it  was  held  malicious  mischlef»81  111.  478. 
Destroying  any  barrack,  cock,  crib,  rick,  or  stack,  is  malicious  mis- 
chief'-<6in.2i4;  so,  of  setting  fire  to  barrels  of  tar  belonging  to  an- 
other person— 3  Hawks,  4ft. 

601.  Every  person  who  maliciously,  by  the  explosion 
of  gunpowder  or  other  explosive  substance,  destroys, 
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throws  down,  or  injures  the  whole  or  any  part  of  any 
building,  by  means  of  which  the  life  or  safety  of  a  human 
being  is  endangered,  is  guilty  of  felony. 

60Z  Every  person  who  willfully  commits  any  trespass 
by  either— 

1.  Cutting  down,  destroying,  or  injuring  any  kind  of 
wood  or  timber  standing  or  growing  upon  the  lands  of  an« 
other;  or, 

2.  Carrying  away  any  kind  of  wood  or  timber  lying  on 
Buch  lands;  or, 

3.  Maliciously  injuring  or  severing  from  the  freehold  ci 
another  anything  attached  thereto,  or  the  produce  thereof; 
or, 

4.  Digging,  taking,  or  carrying  away  from  any  lot  situ- 
ated within  the  limits  of  any  incorporated  city,  without 
the  license  of  the  owner  or  legal  occupant  thereof,  any 
earth,  soil,  or  stone;  or 

6.  Digging,  taking,  or  carrying  away  from  any  land  in 
any  of  the  cities  of  the  State,  laid  down  on  the  map  or 
plan  of  such  city,  or  otherwise  recognized  or  established 
as  a  street,  alley,  avenue,  or  park,  without  the  license  of 
the  proper  authorities,  any  earth,  soil,  or  stone;  or, 

6.  Putting  up,  affixing,  fastening,  printing,  or  painting 
upon  any  property  belonging  to  the  State,  or  to  any  city, 
county,  town,  or  village,  or  dedicated  to  the  public,  or 
upon  any  property  of  any  person,  without  license  from 
the  owner,  any  notice,  advertisement,  or  designation  of, 
or  any  name  for  any  commodity,  whether  for  sale  or  other- 
wise, or  any  picture,  sign,  or  device  intended  to  call  atten- 
tion thereto;  or, 

7.  Entering  upon  any  lands  owned  by  any  other  per- 
son or  persons  whereon  oysters  or  other  shell-fish  are 
planted  or  growing;  or  injuring,  gathering,  or  carrying 
away  any  oysters  or  other  shell-fish  planted,  growing,  or 
being  on  any  such  lands,  whether  covered  by  water  or 
not,  without  the  license  of  the  owner  or  legal  occupant 
thereof;  or  destroying  or  removing,  or  causing  to  be  re- 
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moved  or  destroyed,  any  stakes,  marks,  fences,  or  signs 

intended  to  designate  the  boundaries  and  limits  of  any 

such  lands; 

~is  guilty  of  a  misdemeanor.    [In  effect  March  30th, 

1878.] 

MaUclona  Injmr  to  a  freebold,— K^al  e:9tat«p  n^  well  rs  personal 
property,  In  prutecteclj  bo,  IG  If*  in4lct£ibl©  tottar  Uovvn  the  roof  nud 
clilnuiey  ofjiliouj^e,  in  tTie  pqaccabls  pDH^^f^j^iDn  of  another— 5  Mn^  IJ.^; 
or  tif  uiila^iitty  )}uJl  Lloivn  a  buUdiiiK'— 9  Allen.  2.  In  mls<rhlef  to 
buildlnga^  a  maLlc f uus  1  ii in n t  ts  g an eni\ al—  1 10  M^&.  40 L  T b a  iv AJitoii 
tlestiiit- tJon  of  property  lit  tlLOil!iy-tiuie,{.-l^ijde*i.tlntily  auc]  tiiJiU^iously, 
I A  a  mlademeaaor— 3  Farlie'ir  €r.  R.  SdJf.  ^irlpphm  copper  jilpes  op 
stioetlnff  fj'oja  a  houijo  couatltutes  tho  offeaso— Kefyng,  'Jfl.  wtiere  a 
travelori  refustn?  to  pay  toll*  sawcrl  ilowu  tli&  tolUjBfato  aina  pry^sed 
througli ,  1 1  w.is  maJlc I ou i  ni I acb Ic f— 60  Ind.  231  *  B roakJ iig  iv Lu elo W3  of 
^  lioiiso'-l  DalL  3;j:^|  or  breaker) ^  u^a^^  Ln  tha  bulkliiif,  conBElCiitcg  tlio 
offense— 11  Cusli*  414  s  S^  C  3  L^ad.  C-  C5. 172,  A  person  tearing  down  a 
fencft  erertfil  on  his  Innd  a^nlnj^t  hl?i  roT>?Pnt  H  not  guilty  of  moJlclous 

^ifM.  1.  Trees  and  timl>er.-'To  constitate  malicions  mischief  as 
to  tree9  and  tbnber,  there  must  be  an  unlawful  entry— G  Gray,  349.  A 
wlllfnl  and  maUclous  cutting  down  of  trees  is  sufflcicnt-Russ.  &  R. 
873;  or  any  malicious  injury  to  trees— 6  Up.  Can.  Q.  D.  213;  even  if 
gnurted  on  wild  stock— 16  Ind.  230;  Buss,  ft  R.  S73;  so,  as  to  girdling  or 
fojurlng  trees  or  plants— 19  Wend.  420;  2  Browne,  (Pa.)  249:  contra,  3 
Mo.  177.  But  if  a  tree  be  on  the  division  line  of  the  land,  it  is  not  ma- 
licious mischief  to  cut  it  down— 8  Leigh,  719.  Woods  include  a  field 
overgrown  with  brush— 5  Jones.  (N.  C.)  3. 

Injury  to  machinery.— Au  Indletment  lies  for  a  willful  and  mall* 
Clon3  Injnry  to  movables  and  Iraraovablea— I  Dall.  3^5j  ID  Wend,  41 9 1  so 
machinery  iB  protected,  a  I  tbosigis  a  paitnf  It  li»  tnibaiujf— Bcac,  i\  L. 
1S18.;  or  when  taken  to  pleees— Id.  1&I7;  4  Car.  ^  P-  4JF>.  So  as  to 
plows  used  In  iifrri<idture— 3  Co\  C  0,  417;  Bud  maniif;i(^tiLir!i]^  ma- 
feriala,  ami  aun^blni^ry^  nud  the  floods  in  process  of  nuiiiLifai-ture,  are 
protected— 1  Moody  &  K.  MFt;  ftji  the  warp  preparf^d  for  fardlni?  nod 
pplpnlti^— 3  Co*  <J.  C.  ^|:^3;  or  the  working  toofs  of  a  loom,  or  tacKle 
employed  In  wtiavlnff— &  Cos  C.  C,  Ifi^;  or  a  Btcam-cnglne  for  working 
amino— U Car.  .& P. 24 1:  or tlio scaffold  forrnJslnH  tbe  inlreml— ftCar, 
ft:  y.2-H.  Injury  to  any  material  part  of  jiiacbmery  l3  Indictable— 
BosSh  a  E.  4^ ;  as  plugging  up  tho  fued-pliie  of  a  bteam-engine- 10  Cox 
C  C.  14& 

603.  The  following  acts  do  not  constitute  a  public 
offense,  within  the  meaning  of  the  preceding  section: 

1.  Gathering  pitch  from  trees  on  the  public  lands  of  the 
State  or  United  States,  unless  the  bark  from  such  trees  is 
removed  for  more  than  one-eighth  of  their  circumference, 
or  cut  made  more  than  three  inches  in  depth  into  the 
wood  thereof ; 

2.  Cutting  trees  upon  the  public  lands  of  tne  State  or 
United  States,  in  good  faith  for  the  purpose  of  manufac- 
turing the  same  into  lumber  or  firewood,  or  preparing 
such  lands  for  agricultural  or  mining  purposes; 
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—unless  such  acts  are  committed  upon  swamp  and  over- 
flowed, tide,  salt  marsh,  or  school  lands  belonging  to  the 
State,  or  within  the  limits  of  the  lands  granted  by  the 
United  States  to  this  State  by  Act  of  Congress  of  June 
thirteenth,  eighteen  hundred  and  sixty-four,  relating  to 
the  Yosemite  Valley  and  Mariposa  Big  Tree  Oroye. 

The  Yoiemito  Valley  grant  wm  not  In  the  nstore  of  a  tnut-4  Fae. 
Coast  L.  J.  lOa.  It  was  a  dedication  to  public  use,  brought  about  by 
the  combined  action  of  the  Federal  and  State  governments— id. 

604.  Every  person  who  maliciously  injures  or  destroys 
any  standing  crops,  grain,  cultivated  fruits  or  vegetables, 
the  property  of  another,  in  any  case  for  which  a  punish- 
ment is  not  otherwise  prescribed  by  this  Code,  is  guilty  of 
a  misdemeanor. 

605.  Every  person  who  either— 

1.  Maliciously  removes  any  monument  erected  for  th« 
purpose  of  designating  any  point  in  the  boundary  of  any 
lot  or  tract  of  land,  or  a  place  where  a  subaqueous  tele- 
graph cable  lies;  or, 

2.  Maliciously  defaces  or  alters  the  marks  upon  any 
such  monument;  or, 

3.  Maliciously  cuts  down  or  removes  any  tree  upon 
which  any  such  marks  have  been  made  for  such  purpose, 
with  intent  to  destroy  such  marks; 

—is  guilty  of  a  misdemeanor. 
Landmarka-see  2  Halst.  426;  8  Leigh,  719. 

606.  Every  person  who  willfully  and  intentionally 
breaks  down,  pulls  down,  or  otherwise  destroys  or  injures 
any  public  jail  or  other  place  of  confinement,  is  punisha- 
ble by  fine  not  exceeding  ten  thousand  dollars,  and  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years. 

607.  Every  person  who  willfully  and  maliciously  cuts, 
breaks,  injures,  or  destroys  any  bridge,  dam,  canal,  flume, 
aqueduct,  levee,  embankment,  reservoir,  or  other  struc- 
ture erected  to  create  hydraulic  power,  or  to  drain  or  re- 
claim any  swamp  and  overflowed  tide  or  marsh  land,  or 
to  store  or  cctnduot  water  for  mining,  manufacturing,  reo- 
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lam&tlon,  or  agri<xUtanl  purposea,  or  £ar  tlie  supply  of 
the  inhabitants  of  any  city  or  town,  or  any  embankmenft 
neoeasary  to  the  saiiie»  or  either  of  them,  or  willfully  or 
jnaUcioufily  makes  or  canaes  to  he  made,  any  aperture-  in 
such  <lam,  canal,  flume,  aqueduct,  reservoir,  embeoife* 
ment,  levee,  or  structurev  with  intent  to  injure  or  destroy 
the  same;  or  draws  op,  cuts,  or  injures  any  piles  fixed  ioi 
the  ground  for  the  purpose  of  securinic  any  sea-bank,  or 
sea-walls,  or  any  dock,  quay,  or  jetty,  lock  or  setKwaUi; 
or  who,  between  the  first  day  of  October  and  the  fiCteentib 
day  of  April  of  each  year,  plows  up  or  loosens  the  soil  im 
the  bed  or  on  the  sides  of  any  natural  water-couflsse  or 
channel,  witboat  removing  such  soil  within  tw»nty*fMir 
hovirs  from  such  wateiKsourse  or  channel;  or  who^  be- 
tween the  fifteenth  day  of  April  and  the  first  day  of  Oeto* 
ber  of  each  year,  shall  plow  up  or  loosen  the  soil  la  the 
bed  or  on  the  sides  of  such  natural  water-course  ob  eban- 
nel,  and  shall  not  remove  therefrom  the  soil  soplowed  up 
or  loosened  before  the  first  day  of  October  next  thensaf  ter, 
is  guilty  of  a  misdemeanor,  and  upon  convictien,.p«aiish«- 
able  by  a  fine  not  less  than  one  hundred  doUass-  and  not 
exceeding  one  thousand  dollars,  or  by  imptisenaent  in 
the  county  jail  not  exceeding  two  years,  or  by  both;  pro^ 
vided,  that  nothing  in  this  section  shall  be  constsn«<l  so  as 
to  in  any  manner  prohibit  any  person  from  digglnf^  or  re» 
moving  soil  from  any  such  water-course  or  ehansel,  for 
the  purpose  of  mining.    [In  effect  April  12th»  I88O1) 

The  Act  of  ADril  12Uk,  1880,  amended  this  section  by  aisktag  tho 
offense  punishable  as  a  mlsdemeanor-S  Pae.  Coast  X^  J.  727  ;  but,  not- 
witlistandlog  tbe  ren^  of  tbe  ponlShment,  a  prosecution  for  a  felony 
committed  before  the  repeal  oonld  be  maintained,  aceordlntf  to  S  a'-^ 
of  the  Political  Code,  bat  oy  indictment,  not  InformatJeii  >yac  Coast 
!«.  J.737. 

606.  Every  person  who  willfully  and  malieionsly 
bums,  injures,  or  destroys  any  pile  or  raft  of  wood,  plank, 
boards,  or  other  lumber,  or  any  part  thereof,  or  cuts  loose 
or  sets  adrift  any  such  taf t  or  part  thereof,  or  cuts,  breaks, 
iujnxes,  sinks,  or  sets  adrift  any  vessel,  the  property  of  an- 
other, Is  punishable  by  fine  not  exceeding  five  hundred 
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•^oUius,  or  by  imprisonment  in  the  oonnty  jail  fiot'  exceed* 
ing^  six  months. 
MsUoiowl7  hreikSog  up  »  boat-M  Wead.  4». 

'  609.  Brery  person  who  willfully  removes  any  buoy 
•^r  beacon,  placed  in  any  waters  within  this  State  by  law- 
if  ul  anthority,  is  finality  of  a  misdemeanor. 

.  610.  Every  person  who  unlawfully  masks,  alters,  o^ 
^removes  any  light  or  signal,  or  willfully  exhibits  any 
light  or  signal,  with  Intent  to  bring  any  vessel  into  dan- 
ger, is  punishable  by  imprisonment  in  the  State  prison 
not  less  than  three  nor  more  than  ten  years. 

611.  Every  peison  who  unlawfully  obstructs  the  nav- 
4gation  of  any  navigable  stream,  is  guilty  of  a  misde- 
meanor. 

612.  Every  person  who  throws,  deposits,  or  permits 
another  in  his  employ  to  throw  or  deposit,  any  sawdust, 
'slabs  or  refuse  lumber,  in  any  place  where  it  may  be 
carried  or  fall  into  the  waters  of  Humboldt  Bay,  ^vlthout 
first  having  constructed  piers,  bulkheads,  dams,  or  other 
contrivances,  approved  by  the  Board  of  Supervisors  of 
Humboldt  County,  to  prevent  the  same  from  escaping 
into  the  channels  of  such  bay,  is  guilty  of  a  misdemeanor. 

613.  Every  person  who,  within  the  anchorage  of  any 
.port,  harbor,^  or  cove  of  this  State,  into  which  vessels  may 
enter  for  the  purpose  of  receiving:  or  discharging  cargo, 
.throws  overboard  from  any  vessel  the  ballast,  or  any  part 
thereof,  or  who  otherwise  places  or  causes  to  be  placed 
in  such  port,  harbor,  or  cove,  any  obstructions  to  the  nav- 
igation the^of;  ^  guilty  of  a  misdemeanor. 

-  614r.  Every: peiBon  mooring. any  vessel  to  or  hanging 
on  with  a  vessel  to  any  buoy  or  beacon,  placed  by  oom- 

•  latent  authority  in  any  navigable  waters  of  this  State,  |s 
guill^  of  a  misdemeanor. 

'  615.  Every  person  who  willfully  injures,  defaces,  or 
riBmovesanyirfgnal,  monument,  building,  or  appurtenanoe 
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tbttdto,  placed,  excioted,  JOt  naed  by  ponoiMi  eogagbd  ia 
the  United  States  Coast  Survey,  is  guilty  of  a  misde* 


616k  "Erery  penoii  who  intentionally  def  aoesr  obUtoiN 
Ates,  tears  down^  or  destroys  any  copy  or  transcript^  or 
extract  from  or  of  any  law  of  the  United  States  or  of  thi» 
State,  cor  anypioclaoiation,  advertisement,  or  notification 
set  up  at  any  place  in  this  State,  by  authority  of  any  law, 
of  the  United  States  or  of  this  State,  or  by  order  of  any 
court,  before  the  ezpiratioa  of  the  time  for  which  the 
same  was  to  remain  set  up,  is  punishable  by  fine  not  lesa 
than  twenty  nor  more  than  one  hundred  doUan,  or  by 
imprisonment  in  the  county  jail  not  more  than  one  month. 
.  Tearing  down  advertlwments  and  not  putdng  them  ob  aoaln  ii 
wItliinUi©8tatute-AddJ8.267;66IU.210.  -^^n— 

.  6J.7.  Every  person  who  maliciously  mutilates,  tears», 
defaces,  obliterates,  or  destroys  any  written  instrument, 
the  property  of  another,  the  false  making  of  which  would! 
b^  forgery,  Is  punishable  by  imprisonmient  in  the  State 
pxlsdn  tot  not  less  than  one  nor  niore  than  five  years. 

'  Malidont  dettniction  of  reeordB  of  a  police  court— 22  Up.  Can.  0.' 

p.2*«.  r       , 

6ia  Every  person  who  willfully  opens  or  reads,  or 
dauses  to  be  read,  any  sealed  letter  not  addressed  to  him-' 
self, .withoixt* being  authorized  so  to  do,  either: by  the. 
writer  of  such  letter  or  by  ^he  person  to  whom  it  is  ad-* 
dressed,  and  every  person  who,  without  the  like  author- 
i^^  publishes  any  of  the  contents  of  sudi  letter,  knowing; 
the  same  to  have  been  unlawfully  opened,  is  guilty  of  a^ 


'  619.  Etery  person  who  willfully  discloses  the  contents 
of  a  telegraphic  message,  or  any  part  thereof,  addressed 
to.  another  person,  without  the  permission  olsuch  person, 
unless  directed  so  to  do  by  the  lawful  order  of  a«ourt,  iS' 
j^unishable  by  imprisonment  in  the  State  prison  not  ex*' 
eeedihg  five  years,  or  in  the  county  jail  not  exceeding 
one  year,  or:  l»y .fine  not  «zceeding  five  thousand  dollars,.- 
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•rbytwtiftfliMaiidinipriflOiiiiieiit.    [J^ipiGV«dAiMettlfiUi» 

620l  Every  penon  who  willfnlly  alien  the  pvatptiti 
eiEMly  or  meaatng  of  a  tolagraphic  mooflage  to  tbe  ittjury 
of  aaother,  is  puaialiablo  as  ]»ioTld6d  in  tha  pseeedlng 


621.  Brery  ptcaon  not  oonneeted  ifilh  any  tel^gn^ 
offiee  who,  Tfitbont  the  authority  or  eonflottt  of  the  p«non 
to  whom  the  same  may  be  direeted,  wfUfnll^  open*  any 
sealed  enrelope  incloeing  a  teiegni^j^^  mesiage  and  ad- 
dressed to  any  other  person,  with  the  porpose  of  learning 
the  contents  of  saeh  message,  or  who  f  raadnlently  repro- 
sents  any  other  poison  and  themby  proeoMS  to  be  de- 
Mrered  to  himself  any  telegraphio  message  addressed  to 
such  other  person,  with  the  intent  to  use,  destroy,  or 
detain  the  same  from  the  person  or  persons  entitled  to 
rBcefTe  such  message,  is  punishable  as  proTided  in  section 
six  hundred  and  nineteen. 

622.  Eyery  person,  not  the  owner  thereof,  who  will- 
fully injures,  disfigures,  or  destroys  any  monument,  work 
of  art,  or  useful  or  ornamental  improyement  within  the 
limits  of  any  Tilli^,  town,  or  otty,  or  any  shade  tree  or 
ornamental  plant  growing  therein,  whether  situated  upon 
prirate  gfonnd  or  on  any  street,  sidewalk,  or  pnbUo  park 
or  place,  is  guilty  of  a  misdemeanor. 

623.  Eyery  person  who  malicionsly  cuts,  tears,  de- 
faces, breaks,  or  injures  any  book,  map,  chart,  picture, 
engiaying,  statue,  coin,  model,  apparatus,  or  other  woric 
of  literature,  art,  or  mechanics,  or  object  of  curiosity,  da* 
posited  in  any  public  library,  gallery,  museum,  cdleetion, 
fair,  or  exliibition,  is  guilty  of  felony. 

624b.  Eyery  person  who  willfully  breaks,  digs  up, 
obstructs,  or  injures  any  pipe  or  main  for  conducting  gas 
or  water,  or  any  works  erected  for  supplying  buildings 
with  gas  or  water,  or  any  appurtenances  or  appendi^sa 
t)ieiowitli  conaeeted,  is  guilty  of  a  nusdamean^MB; 
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625.  Every  person  wlio,  with  intent  to  defnind  or  in- 
jure, opens  or  causes  to  be  opened,  or  draws  water  from 
any  stop-cock  or  faucet  by  wliich  the  flow  of  water  is 
controlled,  after  having  been  notified  that  the  same  has 
been  closed  or  shut  for  sjieciflo  cause,  by  order  of  com- 
petent authority,  is  guilty  of  a  misdemeanor. 


MMCBLliATfEOPB  CBOOBS.  W 


TITLE  XV. 
BCisoellaneoas  Crimes. 

GBAP.  I.     YlOULTlOTS  or  THB  ULW8  FOR  THB   PRBSSRTA- 

Tioir  OF  Gams  ajcd  Fzsh,  §§  G2&-37. 
IL   Of  other  jlnd  Miscxllahxous  Oftknsbs,  §§ 
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CHAPTEB  1 

TZOLATIOK  OF  THB  liAWS  FOR  THB  FBBSIBBTATION   OF 
OAMIB  JLND  FI8H. 

'  S  i2C  Destntetlon  of  groose,  dnck;  etc.,  when  prohibited. 

1(87.  Bepealed. 

fl88.  De8traetl<m  of  elk.  etc.,  repeated. 

S029.  Having  g«me  In  possessloii,  repealed. 

'   S690.  Use  of  phosphoms  on  land  In  certain  counttea. 

S6S1.  Qiiail,  partridge,  or  grouse. 

'  see.  Taking  trout  by  nets,  etc.,  prohibited. 

sen.  Limit  of  time  for  taking  tnmt. 

S6M.  Taking  salmon,  when  prohibited.  ■     . 

1635.  Use  of  explosive  substances  in  fishing  prohibited. 

f  €18.  Penniment'contrlTances  for  catching. ' 

S6S7.  Fishwaya  and  laddeifl,  penalties  for  not  keeping. 

62€y  Every  person  who,  in  the  State  of  California,  be^ 
tween  the  first  day  of  March  and  the  first  day  of  October 
In  each  year,  hnnts,  pursues,  takes,  kills,  or  destroys 
quail,  paxtridges,  or  grouse,  or  rail,  is  guilty  of  a  misd^ 
meanbr.  Every  person  who,  In  any  of  the  counties  of 
tbis  State,  at  any  time  takes,  gathers,  or  destroys  the  eggs 
of  any  quail,  partridge,  or  grouse  is  guilty  of  a  misde- 
meanor. Every  person  who,  in  this  State,  between  the 
first  day  of  January  and  the  first  day  of  June  in  each 
year,  hunts,  pursues,  takes,  kills,  or  destroys  doves  i& 
guilty  of  a  misdemeanor.  Every  person  who,  between 
the  first  day  of  November. in  each  year  and  the  first  day 
of  July  in  tbe  following  yeai;,  ^lunts,  pursu^,  take^,  kills, 
jpr  destroys  any  male  deer,  or  bu,ck,  is  guilty  of  a  misde* 
ineanor.  Any  person  in  the  State  of  Calif oriiia  who  has 
in  big  possession  any  hides  or  skins  of  any  deer,  elk,  ante- 
lope, or  mouAtain  sbeep,  killed  between. tbe  first  day  of 
November  and  the  first  day  of  July,  is  gujlty  of  a  misdei^ 
meanor.    Every  person  who  sh^ll  ^t  any  tiipe  ifi  ike  ^tati» 
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of  California  hunt,  pursue,  take,  kill,  or  destroy  any  an- 
telope, elk,  mountain  sheep,  female  deer,  or  doe,  shall  be 
guilty  of  a  misdemeanor.  Every  i>erson  who  shall  at  any 
time  hunt,  pursue,  take,  kill,  or  destroy  any  spotted  fawn 
is  guilty  of  a  misdemeanor.  Every  person  who  shall 
take,  kill,  or  destroy  any  of  the  animals  mentioned  in  this 
section  at  any  time,  unless  the  carcass  of  such  animal  is 
used  or  preserved  hy  the  person  taking  ov  slaying  it,  or  is 
sold  for  food,  is  guilty  of  a  misdeo^eanor.  Every  person 
who  shall  buy,  sell,  offer  or  expose  for  sale^  transport,  or 
have  in  his  possession  any  deer  from  which  evidence  of 
sex  has  been  removed,  or  any  of  the  aforesaid  game  at  a 
time  when  it  is  unlawful  to  kill  the  same,  as  provided  by 
this  and  subsequent  sections,  is  guilty  of  a  misdemeanor. 
[Approved  March  9tti,  1883.    In  effect  July  1st,  1883.  j 

627.'  Section  number  six  hundred  and  twenty-seven 
of  the  Benal  Code  of  Oalifomla is  hweby  repealed.  [Ap- 
prpved  March  9th,  1883.    In  effect  July  Ist,  1883.] 

628.  Section  number  six  hundred  and  twenty-eight  of 
the  Penal  Code  of  California  is  hereby  repealed.  [Ap- 
proved March  9th,  1883.    In  effect  July  1st,  1883.] 

629.  Section  number  six  bupdred  and  twemty-nine  of 
the  Penal  Code  of  California  is  hereby  xepealedt  [Ap* 
proved  March  9th,  1883.    In  effect  July  Ist,  1883.] 

630.  Ev^ry  person  who,  in  the  eonntles  of  Santa  Clara, 
Contra  Costa,  San  Joaquin,  .Santa  Cms,  or  San  Mateo, 
uses  or  distribntos  phosf^orus  upon  any  laud  or  ground, 
between  the  flsst  day  of  March  and  the  flsst  day  of  No- 
vember in  any  yeai^  is  guilty  of  a  misdemeanor. 

631.  Every  person  who  shall  at  any  time  net,  pound, 
weir,  cage,  or  trap  any  quail,  partridge,  or  grouse,  and 
«very  person  who  shall  sell,  buy,  transport,  or  give  away, 
or  offer  or  expose  for  sale  or  have  in  his  possession,  any 
quail,  partridge,  or  grouse  that  have  been  snared,  sapr 
tured,  or  taken  in  or  by  means  of  any  net,  pound,  weir, 
leage,  or  tsap,  is  guilty  of  a  misdemeanor.    Proof  of  pos- 
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session  of  any  quail,  partridge,  or  grouse  whioh  shall  not 
show  evidence  of  having  been  taken  by  means  other  than 
»  net,  pound,  weir,  cage,  or  trap  shall  beprtma/oeis  evi* 
dence»  in  any  prosecution  for  a  violation  of  the  provisions 
ol  tbia  section,  that  the  person  in  whose  possession  such 
quail,  partridge,  or  grouse  is  found  took,  killed,  or  de- 
stroyed tbe  same  by  means  of  a  net,  pound,  weir,  cage,  or 
trap.  [Approved  March  9th,  1883.  In  effect  July  1st, 
1883wl 

632.  Every  person  who,  In  the  State  of  California,  at 
any  time  takes  or  catches  any  trout  except  with  hook 
and  line  is  guilty  of  a  misdemeanor.  Any  person  or  per- 
sons who  shall  at  any  time  take,  procure,  or  destroy  any 
ilsh  of  any  kind  by  means  of  explosives  is  guilty  of  a 
misdemeanor.  [Approved  March  9th,  1883.  In  effect  July 
ist,  1883.] 

633.  Every  person  who  takes,  catches,  or  kills  any 
speckled  trout,  brook  or  salmon  trout,  or  any  variety  of 
trout,  between  the  first  day  of  November  and  the  first 
day  of  April  in  the  following  year,  is  guilty  of  a  misde- 
meanor.   [In  effect  March  SOth,  1878.] 

634.  Every  person  who,  between  the  thirty-first  day  of 
August  and  tbe  first  day  of  October  of  each  year,  takes  or 
oatehes,  buys,  sells,  or  Las  in  his  possession,  any  fresh 
salmon,  is  guilty  of  a  misdemeanor.  Every  person  who 
shall  set  or  draw,  or  assist  in  setting  or  drawing,  any  net 
or  seine  for  the  purpose  of  taking  or  catching  salmon  or 
shad  in  any  of  the  public  waters  of  this  State,  at  any  time 
between  sunrise  of  each  Saturday  and  «iinset  of  the  follow- 
ing Sunday,  is  guilty  of  a  misdemeanor.  Every  person 
who  shall,  for  the  purpose  of  catching  shad  or  salmon,  in 
any  public  water*  of  this  State,  fish  with  or  use  any  seine 
or  net,  the  meshes  when  drawn  closely  together  and 
measured,  inside  the  knot^  less  than  seven  and  one-half 
inches  in  length,  is  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  fined  not  less  than  one  hundred  doUan, 
or  in  default,  not  less  than  one  hundred  days  in  the  coun- 
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tjr  Jfeii:  One-half  of  all  moneys  collected  for  fines  for  rUr 
tion  of  the  provisions  of  this  chapter  shall  be  paid  to  th<i 
informer,  one-quarter  to  the  District  Attorney  of  the  conn* 
ty  in  which  the  action  is  tried,  and  one-qnarter  shall  be 
paid  into  the  Fish  Commission  Fund;  all  other  costs  shall 
be  charged  and  collected  from  the  county  in  which  the 
action  is  prosecuted.  Nothing  in  this  chapter  shall  pro* 
hibit  the  United  States  Fish  Commissioners,  or  the  Fish 
Commissioners  of  this  State,  from  taking  such  flah  as  they 
deem  Jieoessary  for  the  purpose  of  artificial  hatching,  at 
all  times.    [Approved  March  12th,  1885.] 

635,  Every  person  who  places  or  allows  to  pass  into 
any  of  the  waters  of  this  State  any  lime,  gas,  tar,  cocculus 
indicus,  or  on^  other  substance  deleterious  to  fish,  is 
guilty  of  a  misdemeanor.  And  every  person  who  uses  any 
poisonous. or  explosive  substances  for  the  purpose  of  tak- 
ing or  destroying  fish,  Is  guilty  of  a  misdemeanor  ;  pro' 
videdy  that  sawdust  shall  not  be  deemed  a  deleterious ' 
substance.  Any  person  who  shall  catch,  take,  or  carry 
away  any  trout,  or  other  fish,  from  any  stream,  pond,  or* 
reservoir  belonging  to  any  person  or  corporation,  without 
the  consent  of  thJe  owner  thereof,  which  stream,  pond,  or 
reservoir  has  been  stocked  with  fish  by  hatching  therein 
eggs  or  spawn,  or  by  placing  the  same  therein,  Ls  guilty  of 
a  misdemeanor,    [In  effect  April  1st,  1876.] 

636.  Every  person  who  shall  set,  use,  or  continue,  or. 
who  shall  assist  in  setting,  using,  or  continuing,  any  pound, 
weirj  set-net,  trap,  or  any  other  fixed  or  permanent  con-, 
trivance  for  catching  fish  in  the  waters  of  this  State,  la 
guilty  of  a  misdemeanor.  Every  person  who  shall  cast» 
extend,  or  set,  any  seine  or  net  of  any  kind  for  the  catch- 
ing of  fish  in  any  river,  stream,  or  slough  of  this  State, 
which  shall  extend  more  than  one-third  across  the  width 
of  said  river,  stream,  or  slough,  at  the  time  and  place  of 
such  fishing,  is  guilty  of  a  misdemeanor.    Every  person 
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-who,  by  seine  or  any  other  means,  shall  catch  the  younfi: 
fish  of  any  species,  and  who  shall  not  return  the  same  to 
the  water  immediately  and  alive,  or  who  shall  sell  or  of- 
fer for  sale  any  such  fish,  fresh  or  dried,  is  guilty  of  a 
misdemeanor.  Every  person  convicted  of  a  violation  of 
any  of  the  provisions  of  this  chapter  shall  be  punished  by 
fine  of  not  less  than  fifty  dollars  and  not  more  than  three 
hundred  dollars,  or  imprisonment  in  the  county  jail  of  the 
county  where  the  offense  was  committed  for  not  less  than 
thirty  days'  nor  more  than  six  months,  or  by  both  such 
fine  and  imprisonment.  One-half  of  all  moneys  collected 
for  fines  for  violation  of  the  provisions  of  this  chaptei 
shall  be  paid  to  informers,  and  oue-half  to  the  District 
Attorney  of  the  county  in  which  the  action  is  prosecuted ; 
all  other  costs  shall  be  charged  iagainst  the  county  in  which 
the  action  is  prosecuted.  Nothing  in  this  chapter  shall 
be  construed  to  prohibit  the  United  States  Fish  Commis- 
sioners or  the  Fish  Commissioners  of  the  State  of  Califor- 
Bia  from  taking  such  fish  as  they  shall  deem  necessary 
for  the  purpose  of  artificial  hatching,  nor  at  any  time.  It 
shall  not  be  lawful  for  any  person  to  buy  or  sell,  or  offer 
or  expose  for  sale,  within  this  State,  any  kind  of  trout 
{except  bropk  trout)  less.,  than  eight  inches  in  length. 
Any  person  violating  the  provisions  of  this  section  is  guilty 
of  a  misdemeanor.  [Approved  March  9th,  1883,  In  effect 
July  1st,  1883.] 

Before  Amendment  1883;  proTlAions  as  to  forfeiture  of  nets,  etc., 
Iield  unconstitutional.— 57  Cal.  251. 

637.  Every  owner  of  a  dam  or  other  obstruction  in  the 
waters  of  this  State,  who,  after  being  requested  by  the 
Fish  Commissioners  so  to  do,  fails  to  construct  and  keep 
in  repair  sufiicient  fish  ways  or  ladders  on  such  dam  or  ob- 
struction, is  guilty  of  a,  misdemeanor. 

See  FoL  Code,  S  4046,  subd.  23.   See  10  Mass.  891;  5  Pick.  199. 
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OHAPTEBH. 

OF  OTBKB  AND  laSCXLLAinEOUB  OFnENSBS. 

S63a.  yegteet  orpwtpoiwnieiit  <rf  telqgniplile  mowmiM. 

1 039,  Employ^  mlng  information  from  mesaages. 

S  610.  Clandestinely  leanilng  the  contents  of  a  telegram. 

S  641.  Bribing  telegrapUo  operator. 

S  643.  Collecting  tolls,  etc,  at  Sim  Francisco,  widiont  aofkorttr* 

S  643.  Vioilations  of  police  regulations  of  San  Francisco  liarbor. 

1644.  Enticing  seamen  to  desert. 

S  64&.  Hartwring  deserting  seamen. 

S  (346.  Aiding  apprentices  to  ran  away  or  liarborlng  them. 

S  647.  Vagrants. 

S  648.  Issuing  or  dreidatlng  paper  money. 

S  649.  Officers  of  Uro  d«partmeat  issuing  false  oertiUcateaof  azamp* 

tion. 

S  650.  Sending  letters  tlireatening  to  expose  another. 

S  651.  Bequlring  apprentices  to  work  more  than  eight  hoars. 

8  652.  National  Goard  f  aUnre  to  attend  parade,  obey  orders,  ete. 

S  653.  Member  of  National  Quard,  insobordlnatioa  of  • 

8  654.  Abuse  of  school  teaobars. 

038.  Eyeiy  agent,  op6Tator»  or  employ^  of  any  tele- 
graph  office,  who  willf  ally  refuses  or  neglects  to  send  any 
message  received  at  snch  office  for  transmission,  or  willf  al« 
ly  postpones  the  same  out  of  Its  order,  or  willf  ally  refuses 
or  neglects  to  deliver  any  message  received  by  telegraph, 
is  guilty  of  a  misdemeanor.  Nothing  herein  contained 
shall  be  construed  to  require  any  message  to  be  received, 
transmitted,  or  delivered,  unless  the  charges  thereon 
have  been  paid  or  tendered,  nor  to  require  the  sending, 
receiving,  or  delivery  of  any  message  counseling,  aiding, 
abetting,  or  encouraging  treason  against  the  government 
of  the  United  States  or  of  this  State,  or  other  resistance  to 
the  lawful  authority,  or  any  message  calculated  to  further 
any  fraudulent  plan  or  purpose,  or  to  instigate  or  en- 
courage the  perpetration  of  any  unlawful  act,  or  to  facU- 
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itate  the  escape  of  any  criminal  or  person  accosed'  of 
crime. 
See  ClT.  Code,  SS  2161, 2182, 2207. 

639.  Every  agent,  operator,  or  employ^  of  any  tele- 
graph office,  who  in  any  way  nses  or  appropriates  any  in- 
formation derived  by  him  from  any  private  message  pass- 
ing through  his  hands,  and  addressed  to  any  other  person, 
or  in  any  other  manner  acquired  by  liim  by  reason  of  his 
trust  as  sQoh  agent,  operator,  or  employ^,  or  trades  or 
speculates  upon  any  such  information  so  obtained,  or  in 
any  manner  turns,  or  attempts  to  turn,  the  same  to  his 
own  account,  profit,  or  advantage,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years,  or 
by  imprisonment  in  the  county  jail  not  exceeding  one 
year,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by 
both  such  fine  and  imprisonment 

640.  Every  person  who,  by  means  of  any  machine,  in- 
strument, or  contrivance,  or  in  any  other  manner,  will- 
fully and  fraudulently  reads,  or  attempts  to  read,  any 
message,  or  to  leam  the  contents  thereof,  whilst  the  same 
Is  being  sent  over  any  telegraph  line,  or  willfully  and 
frandulently,  or  clandestinely,  learns  or  attempts  to  leam 
the  contents  or  meaning  of  any  message,  while  the  same 
is  in  any  telegraph  office,  or  is  being  received  thereat  or 
sent  therefrom,  or  who  uses  or  attempts  to  use,  or  )bom- 
municates  to  others,  any  information  so  obtained,  is  pun- 
ishable as  provided  in  section  six  hundred  and  thirty- 
nine. 

6tl.  Every  person  who,  by  the  payment  or  promise  of 
any  bribe,  inducement,  or  reward,  procures  or  attempts 
to  procure  any  telegraph  agent,  operator,  or  employ^  to 
disclose  any  private  message,  or  the  contents,  purport, 
substance,  or  meaning  thereof,  or  offers  to  any  such  agent, 
operator,  or  employ^  any  bribe,  compensation,  or  reward 
for  the  disclosure  of  any  private  information  received  by 
him  by  reason  of  his  trust  as  such  agent,  operator,  or  em* 
Fsr.  Gon&^jSS. 
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ploy^,  or  OSes  or  attempts  to  use  any  such  information  so 
obtained,  is  punishable  as  provided  in  section  six  hundred 
and  thirty-nine. 

642.  Every  person  who  collects  any  toll,  wharfage,  or 
.dockage,  or  lands,  ships,  or  removes  any  property  upon  or 

from  any  portion  of  the  water  front  of  San  Francisco,  or 
from  or.  upon  any  of  the  wharves,  piers,  or  landings  un- 
der the  control  of  the  Board  of  State  Harbor  Commission- 
ers, without  being  by  such  board  authorized  so  to  do,  is 
.guilty  of  a  misdemeanor. 
See  FoL  Code,  SS  2524,  subd.  6;  2527, 2539, 2540. 

643.  Every  person  who  violates  any  of  the  provisions 
of  the  laws  of  this  State  relating  to  sailor  boarding-houses 
and  shipping-offtces  in  San  Francisco,  or  who  receives 
any  gratuity  or  reward  other  than  as  therein  provided,  for 
the  performance  of  any  services  under  a  license  issued 
pursuant  to  the  provisions  of  such  laws,  is  guilty  of  a 
misdemeanor. 

•   SCO  PoL  Code,  SS  2883*2007. 

644.  Every  peison  who  entices  seamen  to  desert  from 
any  vessel  lying  in  the  waters  of  this  State,  and  on  board 
of  which  they  have  shipped  for  a  term  or  voyage  unex- 
pired at  the  time  of  such  enticement,  is  guilty  of  a  misde- 
meanor. 

See  PoL  Code,  S  9002. 

-   645.    Every  person  who  harbors  or  secretes  any  sea- 
man, knowing  him  to  be  shipped,  and  with  a  view  to  per- 
suade or  enable  him  to  desert,  is  guilty  of  a  misdemeanor. 
See  PoL  Code,  S§  2602, 2607. 

646.  Every  person  who  wiUf ully  and  knowingly  aids, 
assists,  or  encourages  to  run  away,  or  who  harbors  or 
^conceals  any  person  bound  or  held  to  service  or  labor,  is 
guilty  of  a  misdemeanor. 

See  CiT.  Code,  S  264. 

647.  Every  person  (except  a  California  Indian)  with- 
out visible  means  of  living,  who  has  the  physical  ability 
to  work,  and  who  does  not  for  the  space  of  ten  days  seek 
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employ ment,  nor  labor  when  employment  is  offered  hhn; 
every  healthy  beggar  who  solicits  alms  as  a  business; 
every  person  who  roams  about  from  place  to  place  with- 
out any  lawful  business;  every  idle  or  dissolute  person, 
or  associate  of  known  thieves,  who  wanders  about  the 
streets  at  late  or  unusual  hours  of  the  night,  or  who  lodges 
in  any  barn,  shed,  shop,  outhouse,  vessel,  or  place  other 
than  such  as  is  kept  for  lodging  purposes,  without  the 
permission  of  the  owner  or  party  entitled  to  the  posses- 
sion thereof;  every  lewd  and  dissolute  person,  who  lives 
in  and  about  houses  of  ill-fame,  and  every  common  pros- 
titute and  common  drunkard,  is  a  vagrant,  and  punish- 
able by  imprisonment  in  the  county  jail  not  exceedixig 
ninety  days. 


503:  6  aLoa.2Wi  butttiere  must  be  reasonable  grouads  of  suspicion— 
14  Mo.  138;  2  Lu.  Baym.  1296;  3  Taunt.  14..  A  vacant  Is  a  person  who 
has  no  lawtnl  means  of  support— 4  FarkerCr.  B.«ll ;  69  ind.  173.  In 
Massachusetts,  it  is  snfflcient  if  he  habitually  misspends  his  time— 9 
Allen.  611: 108  Mass.  17.  Statutes  concerning  vagrants  are  constitu- 
tlonal-l  McMnU.  601:  4  Parker  Cr.  B.  611;  and  see  4  id.  616;  ABinn. 
5t6;  14 Gray, 897;  108  Mass.  17;  65  N.  0.  339;  49  Ala.  23;  51  Ga.264;  63 
id.  874. 

Vagrancy.— Statutes  concerning  vagrants  are  constltotlonal— I  Me- 
MuU.  601 ;  4  Parker  Cr.  B.  611 ;  andsee  id.  616:  6  Binn. 616:  14  Gray, 897 ; 
106  Mass.  17;  65  N.  G.  839;  4»  Ala.  22;  61  Ga.  264;  63  id.  5.4.  A  person 
who  has  no  means  of  support,  and  is  not  in  good  faith  seeking  employ- 
ment, is  a  vagrant— 59  Ind.  173;  4  Parker  Cr.  B.  611;  62  Ala.  378;  so,  ii  a 
person  habitually  misspends  his  time.  It  Is  sufficient— 5  Allen,  519;  108' 
jfiass.  17.  At  common  law,  all  idle  persons  and  vagrants  may  be  taken 
UD  and  bonnd  over  to  good  behavior— 108  Mass.  17 ;  5  Allen,  611 ;  2  Lea, 
(Tenn.)  158;  1  McMulf  603;  tt  Mod.  249;  but  to  justify  arrest,  there 
most  be  reasonable  grounds  of  suspicion— 14  Mo.  138;  2  Ld.  Baym.  1296; 
8  Taunt.  14. 

648.  Every  person  who  makes,  issues,  or  puts  in  cir- 
culation any  bill,  check,  ticket,  certificate,  promissory 
note,  or  the  paper  of  any  hank,  to  circulate  as  money,  ex- 
cept as  authorized  by  the  laws  of  the  United  States,  for 
the  first  offense  is  guilty  of  a  misdemeanor,  and  for  each 
and  every  subsequent  offense  is  guilty  of  felony. 

8eeiK>«^  S  654:  Civ.  Code,  §  356.   See  Const.  Cal.  art.  iv,  S  35. 

649.  Every  officer  of  a  fire  department  who  willfully 
issues,  or  causes  to  be  issued,  any  certificate  of  exemp- 
tion to  a  person  not  entitled  thereto,  is  guilty  of  a  mis- 
demeanor. 


§§  650-4  XISOXLLAKXOUS  OrWESSBM.  26B 

650.  Every  person  who  knowingly  and  willfully  sends 
or  delivers  to  another  any  letter  or  writing,  whether  suh- 
scribed  or  not,  threatening  to  accuse  him  or  another  of  a 
crime,  or  to  expose  or  publish  any  of  his  failings  or  in- 
firmities, is  guilty  of  a  misdemeanor. 

See  aute,  S  683. 

651.  Every  person  having  a  minor  child  under  his 
control,  either  as  a  ward  or  an  apprentice,  who,  except  in 
vinicultural  or  horticultural  pursuits,  or  in  domestic  or 
household  occupations,  requires  such  child  to  labor  more 
than  eight  hours  in  any  one  day,  is  guilty  of  a  misde- 
meaner. 

See  Stat.  1872. 

652.  Every  commissioned  officer  of  the  National 
Guard,  who  willfully  fails  to  attend  any  parade  or  en- 
campment, and  every  member  of  the  National  Guard 
who  neglects  or  refuses  to  obey  the  lawful  command  of 
his  superior  on  any  day  of  parade  or  encampment,  or  to 
perform  such  military  duty  as  may  be  lawfully  required 
of  him,  is  punishable  by  a  fine  of  not  less  them  five  nor 
more  than  one  hundred  dollars. 

See  PoL  Code,  |S  19S0, 2018-2090. 

653.  Every  member  of  the  National  Guard  who,  when 
duly  notified,  fails  to  appear  at  a  parade,  or  who  disobeys 
any  lawful  order,  or  who  uses  disrespectful  language  to- 
wards his  superior,  or  who  commits  any  act  of  insubor* 
dination,  is  guilty  of  a  misdemeanor. 

654.  Every  parent,  guardian,  or  other  person,  who  up« 
braids,  insults,  or  abuses  any  teacher  of  the  public  schools, 
in  the  presence  or  hearing  of  a  pupU  thereof,  is  guilty  of  a 
misdemeanor.  [Approved  March  dOth,  in  effect  July  1st, 
1874.] 
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654.  An  act  or  omiislon  which  is  made  pnnishahle  in 
aifferent  ways  by  different  provisions  of  this  Ck>de,  may 
be  ponidhed  under  either  of  such  provisions^  bat  in  no 
«ase  can  it  be  ptinished  under  more  than  one;  an  acquit^ 
tal  or  conviction  and  sentence  under  either  one  bars  a 
proseontion  for  the  same  act  or  omission  under  any  other. 
In  the  cases  specified  in  sections  six  hundred  and  forty- 
eight,  six  hundred  and  sixty-seven,  and  six  hundred  and 
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Bixty-eiglity  the  punishments  therein  prescribed  must  be 
Bubstitated  for  those  prescribed  for  a  first  offense,  if  the 
previous  ccmvlction  is  charged  in  the  indictment  and 
found  by  the  Jury.    . 

Eflbotof  plea  of  foiltir  Is  to  confen  the  oflenM  eliaifed,  which  in- 
olades  the  prevloiit  oonviction,  and  defendant  most  be  Mntenced  for  a 
feloiiy~43CaL«».   8eej»ai/,|  1158. 

695.  An  act  or  amission  declared  punishable  by  thia 
Code  is  not  less  so  becaose  it  is  also  ponishable  under  the 
laws  of  another  State,  goTemment,  or  country,  unless  the 
contrary  is  expressly  declared. 

Adjustment  of  panlshment— When  an  offmse  is  committed  aolnst 
two  sovereignties,  tbe  first  prosecutlnir  ateorbe  lt-97  U.  S.  Wt;  1m| 
when  partly  against  one  and  i»rtly  against  ibe  other,  the  aentenoe  of 
tbe  otoer  u  to  be  taken  into  account  in  adjusting  the  sentence— see 
Whart.  Cr.  PI.  A  Pr.  S1441. 4«:  and  the  gnule  offiKeuieirlU  be  con> 
Bidered-id.;  Whart  OoniL  of  L.  S  92a. 

656.  Wlienever  on  the  trial  of  an  accused  person  it 
appears  that  upon  a  criminal  prosecution  under  the  laws 
of  another  State,  goyemment,  or  country,  founded  upon 
the  act  or  omission  in  respect  to  which  he  is  on  trial,  he 
has  been  acquitted  or  convicted,  it  is  a  sufficient  de- 
fense. 

657.  A  criminal  act  is  not  the  lees  ponishable  as  a 
crime  because  it  is  also  declared  to  be  punishable  as  a 
contempt. 

Instanoes.— Aaisnlt  on  a  Judge— 25  La.  An.  882:  retoaes  and  escapes 
—1  Dutch,  209{  misbehavior  or  malpractice  of  officer— 1  Blackf .  iw;  2 
Bnrr.799;  misconduct  of  Inferior  ludgeft~6SInd.  81 1  libelous  publica- 
tions of  court  proceedings— 16  Arl^  StHj  4  UL  4Mi  conspiracies  to  ob- 
struct Justice-25  Vt  415:  2  Hill,  (S.  G.)  282;  2  Pars.  Cas.  157;  9  2ab.  83: 
50  Ind.  465;  fnmd  and  oonruption  of  st^dtors  and  officers  of  court-5 
Best.  AS.  209. 

'  658.  When  it  appears,  at  the  time  of  pawing  sen- 
tence upon  a  person  convicted  upon  indictment,  that 
such  person  has  already  paid  a  tine  or -eufiered  «« impria> 
onment  for  the  act  of  which  he  stands  oenvlcted,  under 
an  order  adjudging  it  a  contempt*  the  court  authorised  to 
pass  sentence  may  mitigate  the  punishment  to  be  imposed, 
in  its  discretion. 
Siaeietion  of  oonrt— See  Desty's  Grim.  Law,  S  in  b. 
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.  659.  Whenever  an  act  is  declared  a  misdemeanor,  and 
no  punishment  for  counseling  or  aiding  in  the  commission 
•f  such  aot  is  expressly  prescribed  by  law,  every  person 
who  counsels  or  aids  another  in  the  commission  of  such 
act  is  guilty  of  a  misdemeanor. 

Adcessoiies,— The  o^eneo  of  t>clrie  acceiHory  Is  committed  In  thfl 
county  whiiTti  the  subsUutive  acta  are  coniuiiimat«tl^l3  liuiih,  Wl:  IH 
Mass.  8071  hi  which  €Oimty  only  cau  lie  be  lii<Jlcterl— ^7  CaL  3-W;  JJT 
How-  Pr.  k-J ;  I  Parker  Cr.  ft.  2l<j:  see  17  Ark.  fl4il :  ll*  lutl,  421.  At  corn- 
Dion  law,  a  person  liiLlJc:teU  iis  principal  cannot  1m3  coEivictoti  on  proyf 
sliowlajf  lilbi  to  bo  un  ncceRsoiy,  and  e  cortvtrso--4^  CaL  lUyj  3a  IQ,  404^ 
41  Id. 4^:  3»  Id.  7A;  ^i  Id.  JfiLts  12  Aln.  IM;  \^  Ga.  Uii  bi  Id,  33^7:,  3i>  MLss. 
813|  8  N«k  «(*;  4if  N.  il.  a^J;  u.'j  N.  C\  572;  31  N.  J.  L.  ti^i  Kl  111.  473:  Eu»3. 
4  R,  C.  C.  25;  U  Co3t  <J.  C.  -li-^i  7  Car,  &  P,  fi7i}  1  Luftch,  aui :  but  by  atii> 
ute,  tli&  ofTouso  l«i  maae  euhstahtive  and  IndcFendPut— w  Cai,  1^3;  M 
Oa.&^;  Slih^eS;  49  Id.  4^0;  Ulnd.^!?;  4tJtownp26d;  UIUQhSAO;  SSBfc. 
64:  l^iM58B.242;  IS  Ohio  St.  4^^;  19  Oh\o,  121;  '^^  1'^  ^c  2^»1;  13  Wla. 
b^h  ha^  R*  1  C.  C,  :?;  BeJl  C.  C.  2U',  and  In  Slates  where  flUare  prln- 
cljruLti.  he  nwy  be  indicted  anil  convicted  a^  DrlnrEpal— H  Bush.  23*t  4U 
lotra,  IWIj  17  111.  3M:  37  Pa,  St.  lUS^  K4  lil.  1^7;  M  Mich.  \m;  though  tbc 
prime  actOT  bo  dead  or  escflped--'^  lire  v.  33B;  Melif^.  m^:  aud  ac?o  M 
Ho.  4i&.  In  HtJitea  where  there  Is  a  common-law  Jurisdiction  s&  to 
crliucs.  the  accessory  *;aii  oiily  be  tried  lolntly  with  or  arte rcouvktloii 
of  Iho  prbiclpal— 3  Mass.  Vl^i  Ifl  Id.  4'i3:  5  Pick.  4-l\>i  12e  Mass.  242;  4 
McLean,  at7;  Tnach.  C,  C.  ^3;  1  Parker  Cr.  E.  246;  B  Watts  &  Sh  3sijs  1 
Va,CM*2ll;  5lJiish.696j  11  Id.  154;  13  Fla.  fiSfi;  44lnd.21l;  and  ttie  iii- 
diccinent  maj'  cbarifo  him  In  ono  coiuit  as  prlucipalp  and  the  other  n3 
tifHX9SQrw—4ii  Cal.  189,  Aldera  ah<l  abcttois  may  ha  convicted,  al- 
thoiwh  tto  principal  ha$  been  ftcguittcd— 10  CaL  m\  2IJ  Oa.  21&:  Stf  Mo. 
t£;  IXeacb*  m ;  2  Shaw.  570;  Salk.  334 :  Ruas.  &  E.  C.  ll  314.  The  prin- 
cipal aDd  accessory  may  bo  Indicted  tdijcEher  or  ise^i^ratelyi  wltnout 
fererenco  to  prevloqa  convletton  or  arqulttal— 10  Cal.  «S:  20  Id.  43!)* 
See  <in/«p  !i  1 3t?,  33 ;  and  sea  De^ty  '3  Crlm .  h^-w,  I  g  40  a,  h,  o.  Pnnisbinen  t 
Of  acceraorlefi— see  Duty's  Crim.  ha^,  I  u  b, 

660.  In  the  various  cases  in  which  the  sending  of  a 
letter  is  made  criminal  by  this  Code,  the  offense  is  deemed 
complete  from  the  time  when  such  letter  is  deposited  in 
any  post-office  or  any  other  place,  or  delivered  to  any 
person,  with  intent  that  it  shall  be  forwarded. 

As  to  mailed  Ubels-Ree  1  DaU.  388:  4  Barn.  A  Aid.  05.  Posting  in- 
decent matter— 11  Blatchf.  346;  see  96  U.  S.  727.  As  to  challenges  to 
llfflit-3  Brer.  243:fi6  Ga.  833;  1  Hawks.  487;  1  Const.  S.  0. 107;  2  Camp. 
IKI6;  see  12  Ala.  276:  and  it  is  not  necessary  to  prove  that  it  ever 
readied  its  destination— 2  Camp.  fi06.  Mailing  offer  to  bribe— 2  Dall. 
#84. 

.  661.  In  addition  to  the  penalty  affixed  by  express 
terms,  to  every  neglect  or  violation  of  official  duty  on  the 
part  of  public  officers— State,  county,  city,  or  township— 
where  it  is  not  so  expressly  provided,  they  may,  in  the 
discretion  of  the  court,  be  removed  from  office. 
.  See  Pol.  Code«  SS  Ml  et  teg. 
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662.  No  person  is  punishable  for  an  omission  to  per- 
form an  act,  where  such  act  has  been  performed  by  an- 
other person  acting  in  his  behalf,  and  competent  by  law 
to  perform  it. 

663.  Any  person  may  be  convicted  of  an  attempt  to 
commit  a  crime,  although  it  appears  on  the  trial  that  the 
crime  intended  or  attempted  was  perpetrated  by  such 
person  in  pursuance  of  such  attempt,  unless  the  court,  in 
its  discretion,  discharges  the  jury  and  directs  snch  person 
to  be  tried  for  such  crime. 

664.  Every  person  who  attempts  to  commit  any  crime, 
but  fails,  or  is  prevented  or  intercepted  in  the  perpetra- 
tion thereof,  is  punishable,  where  no  provision  is  made 
by  law  for  the  punishment  of  such  attempts,  as  follows: 

1.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment in  the  State  prison  for  five  years,  or  more,  or  by 
imprisonment  in  a  county  jail,  the  person  guilty  of  such 
attempt  is  punishable  by  imprisonment  in  the  State 
prison,  or  in  a  county  jail,  as  the  case  may  be,  for  a  term 
not  exceeding  one-half  the  longest  term  of  imprisonment 
prescribed  upon  a  conviction  of  the  offense  so  attempted. 

2.  If  the  offense  so  attempted  is  punishable  by  impris* 
onment  in  the  State  prison  for  any  term  less  than  five 
years,  the  person  guilty  of  such  attempt  is  punishable  by 
imprisonment  in  the  county  Jail  for  not  more  than  ond 
year. 

3.  If  the  offense  so  attempted  is  punishable  by  a  fine, 
the  offender  convicted  of  such  attempt  is  punishable  by 
a  fine  not  exceeding  one-half  the  largest  fine  which  may 
be  im{>osed  upon  a  conviction  of  the  offense  so  attempted* 

4.  If  the  offense  so  attempted  is  punishable  by  impris* 

onment  and  by  a  fine,  the  offender  convicted  of  such  at* 

tempt  may  be  punished  by  both  imprisonment  and  fine, 

not  exceeding  one-half  the  longest  term  of  imprisonment 

and  one-half  the  largest  fine  which  may  be  imposed  upoU 

a  conviction  for  the  offense  so  attempted. 

Attempts  indaaed  in  SS  216,  217.  220-222  are  not  Included  In  this 
.section.   See  Desty's  Crim.  Law,  S  12. 
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665.  The  last  two  seotioiui  do  not  protect  a  pexson 
who,  in  attempting  unsuccessf  ally  to  commit  a  crime,  ac- 
complishes the  commission  of  another  and  di£ferent 
crime,  whether  greater  or  less  in  gnilt,  from  suffering 
the  punishment  prescribed  by  law  for  the  crime  com- 
mitted. 

666.  Erery  person  who,  having  been  convicted  of  any 
offense  punishable  by  imprisonment  in  the  State  prison, 
commits  any  crime  after  such  conviction,  is  punishable 
therefor  as  follows: 

1.  If  the  offense  of  which  such  person  is  subsequently 
convicted  is  such  that,  upon  a  first  conviction,  an  of- 
fender would  be  punishable  by  imprisonment  in  the  State 
prison  for  any  term  exceeding  five  years,  such  person  is 
punishable  by  imprisonment  in  the  State  prison  not  less 
than  ten  years. 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first 
coiiviction,  the  offender  would  be  punishable  by  impris- 
onment in  the  State  prison  for  five  years,  or  any  less 
term,  then  the  person  convicted  of  such  subsequent  of- 
fense is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  ten  years. 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or 

any  attempt  to  commit  an  offense  which,  if  committed, 

would  be  punishable  by  imprisonment  in  the  State  prison 

not  exceeding  five  years,  then  the  person  convicted  of 

such  subsequent  offense  is  punishable  by  imprisonment 

in  the  State  prison  not  exceeding  five  years. 

Second  conviction.— A  statute  providing  that  a  second  conTictlon 
for  petit  larceny  makes  the  party  jgullty  of  a  felony  is  not  exvost  /acta 
--45  CaL  482;  43  llass.  413;  S  Qra^  IvL  See  Const.  Provlsfons,  ant€, 
page  18. 

Inoreased  pnniihment-^Jbfnneas^^^  puUsbment^may^be  Imposed 


for  a  subseofient  offen8e-45  Cal.  430:  47  id.  113:  3  Dall.  886;  ft  Rawle, 
KS:  2  Pick.  16ft;  id.  172;  2  Met.  413;  3  id.  588;  0  Gratt.  743;  47  Md.  485; 
nni.M7;  8Cowen,847;  S Met. 653:  8 id. 533:  id. 635;  llia.581;  UPlck. 
Ki  16  id. 452;  21  id.  492:  7  Sexg.  A  K.  489;  14  id.  69;  1  Boot,  163;  9  PhUa. 
MS;  19  Mass.  165;  and  this  will  not  be  putting  the  party  twice  in 
Jeopardy,  nor  is  it  punishment  for  the  first  offense— 47  Cal.  114.  ▲ 
mere  conTictlon  of  the  prior  offense  is  sufficient,  without  sentence— I 
Bill,  261 ;  contra,  4  Serg.  ft  B.  69 ;  and  see  63  N.  T.  511 ;  55  id.  512 ;  5  Hun, 
112:  6  Kan.  379.    See  of»<e. «  654. 
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6Ci7.  Every  person  who,  having  been  convicted  of 
petit  larceny,  or  of  an  attempt  to  commit  an  offense 
which,  if  perpetrated,  wonld  be  punishable  by  imprison- 
ment in  the  6tate  prison,  commits  any  crime  after  such 
conviction,  is  punishable  as  follows: 

1.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  impris- 
onment in  the  State  prison  for  life,  at  the  discretion  of 
the  court,  such  person  is  punishable  by  imprisonment  in 
such  prison  during  life. 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  impris- 
onment in  the  State  prison  for  any  term  less  than  for  life, 
such  person  is  punishable  by  imprisonment  in  such  prison 
for  the  longest  term  prescribed,  upon  a  conviction  for  such 
first  offense. 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or 
for  an  attempt  to  commit  an  offense  which,  if  perpetrated, 
would  be  punishable  by  imprisonment  in  the  State  prison, 
theu  such  person  is  punishable  by  imprisonment  in  such 
prison  not  exceeding  five  years. 

Seeante.SG5l;  45GaLi32. 

668.  Every  x>er8on  who  has  been  convicted  in  any 
other  State,  government,  or  country,  of  an  offense  which, 
if  committed  within  this  State,  would  be  punishable  by 
the  laws  of  this  State  by  imprisonment  in  the  State  prison, 
is  punishable  for  any  subsequent  crime  committed  with- 
in this  State  in  the  manner  prescribed  in  the  last  two  sec- 
tions, and  to  the  same  extent  as  if  such  first  conviction 
had  taken  place  in  a  court  of  this  State. 

See  4nUe,  §  G54. 

Role  diflbrent  in  New  York— I  Parker  Gr.  B.  64S. 

669.  When  any  person  is  convicted  of  two  or  more 
crimes  before  sentence  has  been  pronounced  upon  him  for 
either,  the  imprisonment  to  which  he  is  sentenced  upon 
the  second  or  other  subsequent  conviction  must  commence 
at  the  termination  of  the  first  term  of  imprisonment  to 
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which  he  shall  be  adjudged,  or  at  the  termination  of  the 

second  or  other  subsequent  term  of  imprisonment,  as  the 

•case  may  be. 

Fonishment— ImprlMnineiit  commences  on  oonTlctlon  and  ten- 
tence— 66  N.  T.  343;  tf  Baxt.  (Tenn.)  63».  ImprUonment  on  a  secoiul 
.conviction  commences  on  a  termination  of  tbe  first  term  of  sentencti— 
22  Cal.  135;  49 Id.  463:  5 Day*  175:  11  Met. 581 ;  fi Eds.  318;  44  Bf o. 279;  \S 
Ohio  St.  46;  45  Mo.  331:  15  Pa.  St,  631;  1  Va.  CasTlSi;  4  Brown  P.  C. 
360;  1  Leach,  411 ;  Law  K.  2  Q.  B.  879;  but  see  U  Ind.  389,  as  in  case  of 
-nardon  or  reversal  of  sentence— 11  Met.  581;  9  Mev.  44;  4  Bawle,  2oJ; 
13  Gray,  618. 

670.  The  term  of  imprisonment  fixed  by  the  judgment 
in  a  criminal  action  commences  to  run  only  upon  the 
actual  delivery  of  the  defendant  at  the  place  of  imprison- 
ment, and  if,  thereafter,  during  such  term,  the  defendant 
by  any  legal  means  is  temporarily  released  from  such  iiU- 
prisonment,  and  subsequently  returned  thereto,  the  time 
during  which  he  was  at  large  must  not  be  computed  as 
part  of  such  term; 

671.  Whenerer  any  person  is  declared  punishable 
for  a  crime  by  imprisonment  in  the  State  prison  for  a 
term  not  less  than  any  specified  number  of  years,  and 
no  limit  to  the  duration  of  such  imprisonment  is  declared, 
the  court  authorized  to  pronounce  judgment  upon  such 

conTiction  may,  in  its  discretion,  sentence  such  offendei 
to  imprisonment  during  his  natm*al  life,  or  for  any  num- 
ber of  years  not  less  than  that  prescribed. 

Fanishment  for  crime  is  and  ongbt  to  be  largely  in  the  discretion 
of  the  court— 56  Oa.  645;  53  Id.  200;  and  the  questioa  as  to  what  hi 
.within  the  limits  of  tbe  law  is  for  the  Judicial  di8OTetion-<6  CaU,  245. 

672.  Upon  a  conTiction  for  any  crime  punishable  by 
imprisonment  in  any  jail  or  prison,  in  relation  to  which  no 
fine  is  herein  prescribed,  tbe  court  may  impose  a  fine  ou 
the  offender  not  exceeding  two  hundred  dollars,  in  addi- 
tion to  the  imprisonment  prescribed. 

Fines  in  cases  where  the  statute  is  silent>l  OaU.  488;  see  8  Gc  jce,  59. 

673.  A  sentence  of  imprisonment  in  a  State  prison  for 
any  term  less  than  for  life  suspends  all  the  civil  rights  of 
the  person  so  sentenced,  and  forfeits  all  public  offices  and 
all  private  trusts,  authority,  or  power  during  such  impris- 
onment. 
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DltfranohiMment'-43Pa.  8t  112;  2Lelgli.7?4;  27  Aik. 4tt;  6 muSkt. 
829;  S  Gowen,  686;  28  Ind.  393. 

674.  A  person  sentenced  to  imprisonment  in  the  State 
prison  for  life  is  thereafter  deemed  civilly  dead. 

675.  The  provisions  of  the  last  two  preceding  sections 
must  not  be  construed  to  render  the  persons  therein  men- 
tioned incompetent  as  -witnesses  upon  the  trial  of  a  crim- 
inal action  or  proceeding,  or  incapable  of  making  and  ac- 
knowledging a  sale  or  conveyance  of  property.  [Approved 
March  30th,  in  effect  July  1st,  1874.] 

676.  The  person  of  a  convict  sentenced  to  imprison- 
ment in  the  State  prison  is  under  the  protection  of  the  law, 
and  any  injury  to  his  person,  not  authorized  by  law,  is 
punishable  in  the  same  manner  as  if  he  was  not  convicted 
or  sentenced. 

Oonvicts  can  be  puniRhed  only  sccording  to  law~34  Conn.  132;  4 
Barb.  151;  52  N.  H.  492;  Bubs,  ft  B.  G.  O.  20:  Leigh  ft  G.  394;  9  Cox  C.  G. 
440;  6  Jut.  243;  and  for  any  excess  or  Tiolatiou  of  punishment  those  in 
charge  are  liable— 10  Barn,  ft  G.  445. 

677.  No  conviction  of  any  person  for  crime  works  any 
forfeiture  of  any  property,  except  in  cases  in  which  a  for- 
feiture is  expressly  imposed  by  law;  and  all  forfeitures  to 
the  people  of  this  State,  in  the  nature  of  a  deodand,  or 
where  any  person  shall  flee  from  justice,  are  abolished. 

678.  Whenever  in  this  Code  the  character  or  grade  of 
an  offense,  or  its  punishment,  is  made  to  depend  upon  the 
value  of  the  property,  such  value  shall  be  estimated  ex- 
clusively in  United  States  gold  coin.  [Approved  March 
30th,  in  effect  July  1st,  1874.] 


PART  II. 


OF  CRIMINAL  PROOEDTJRE. 
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PRBLIMINAR7  PROVISIOlffS. 

•  S  ai.  No  person  pimJdiAble  ba(oq  l^gal  cgorletloii.. 

S  681  rnblio  ofleiifles«  how  pnwecateO. 

f083.  Crinilital  action  d^aed. 

i  681.  Parties  to  a  criminal  action. 
:  S  665i.  Tbe  party  preseonted  k&owo  at  daf tndaat* 

I  £8&  RJffbts  of  defendant  in  a  criminal  action. 

1 6S7.  Socond  prosecation  for  the  same  ofFense  prohibited. 

S688w  Mo  person  to  bo  a  wltnesa  against  himself  In  a  cvimhial  action, 
or  to  be  onnecessarily  restrained. 
.  f  689.  No  persoii  to.  be  convicted  bat  upon  Terdiet  or  judgment. 

681.    Ko  i>6rson  can  be  punished  for  a  public  offence, 
except  upon  a  legal  conviction  in  a  court  having  jurisdic- 
tion thereof. 
869post» S 689;  Const. CaL art.  i, §  13. 

-Sentence  must  be  preceded  by  conTletlon— 16  Ark. 601;  1  Caines.:?; 
M  Me.  984;  but  it  does  not  always  foUow  cunvlction-14  Pick.  88:  17  id. 
BSt  9  Wend.  204.  Summary  convictions  are  regulated  by  statute— 1 
raker  Gr.  R.  9&;  which  must  be  strictly  followed*  unless  it  Is  merely 
directonr— 1  Ashm.  410.  In  summary  convictions,  lurisdlctional  facts 
nnst  afflmmtlvely  appear-7  Barb.  462;  4  Johns.  293;  19  Johns.  89;  3 
^ftl;  U  Ha80.^:lO  Met222;  2Teates,476. 

682.    Bvery  public  offense  must  ba  prosecuted  by  in- 

iUctment  or  information,  except— 

<  1.  Where  proceedings  are  had  for  the  removal  of  civil 

officers  of  the  State. 

&  Offenses  arising  in  the  mllititi  when  in  actual  service, ' 

end  in  the  land  and  naval  forces  in  time  of  war,  or  which 

[  tbe  State  may  keep,  with  the  consent  of  Congr«»,  In  time 

of  peace.  ■•:.■■•■  ■ "' 

8.  Offenses  t^ed  in  Justices' and  Police  Courts,    tin  of-, 

«p«*AprU  9th,  1880.1 

'MMMcntlon.— Neither  the  Constitution  nor  the  Code  prohibits  thj^' 

"—  tabdlctment  of  any  offense,  includiuir  misdemeatibrsr'^ ; 

Coon^  Oonrt  had  jurisdiction  over  Indictments  fot' 

d^eaaor :  Justices  of  the  peace  hems,  exclusive  as  to  misdeUieani> ' 
^Serv  no  rndtsanent  was>  fou^d'-OS  CaL  4U.  See  Oodst.  CaL  art 
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683.  Tlie  proceedings  by  which  a  party  charged  with 
a  public  offense  is  accused  and  brought  to  trial  and  pun- 
ishment, is  known  as  a  criminal  action. 

Orixnhial  case  means  one  involving  ptmlsbment  for  crime— 8  Ch. 
L.  N.  67;  21  Int.  Bev.  Bac  261;  or  cliaise  for  official  mboonduct-l 

684.  A  criminal  action  is  prosecated  in  the  name  of  the 
people  of  the  State  of  California,  as  a  party,  against  the 
person  charged  with  the  offense. 

685.  The  party  prosecuted  in  a  criminal  action  is 
designated  in  this  Code  as  the  defendant. 

686.  In  a  criminal  action  the  defendant  is  entitled— 

1.  To  a  speedy  and  public  trial. 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  to  appear 
and  defend  in  person  and  with  counsel. 

3.  To  produce  witnesses  on  his  behalf,  and  to  be  con- 
fronted with  the  witnesses  against  him,  in  the  presence  of 
the  court,  except  that  where  the  <3harge  has  been  pre- 
liminarily examined  before  a  committing  mai^trate,  and 
the  testimony  taken  down  by  question  and  answer  in  the 
presence  of  the  defendant,  who  has,  either  in  person  or  by 
counsel,  cross-examined  or  had  an  opportunity  to  cross- 
examine  the  witness;  or  where  the  testimony  of  a  witness 
on  the  part  of  the  people,  who  is  unable  to  give. security 
for  his  appearance,  has  been  taken  conditionally  in.tho 
like  manner  in  the  presence  of  the  defendant,  who  has, 
either  in  person  or  by  counsel,  cross-examined  or  had  an. 
opportunity  to  cross-examine  the  witness,  the  deposition 
of  such  witness  may  be  read,  ui>on  its  being  satisfactorily : 
shown  to  the  court  that  he  is  dead  or  insane,  or  oiumot: 
with  due  diligence  be  found  within  the  State. 

Subd,  L  Sxolnding  Jnrors  summoned  for  tbe  term»  but  not  em* 
panneied,  U  not  deprivation  of  right  to  pnbli6  trial-63  CaL  491. 

5ifM.S.  The  deposition  taken  by  the  commlttingmagistrate  may 
be  read  in  evidence  on  the  trial*  If  It  appears  that  the  witness  is  dead, 
or  insane,  or  cannot  be  found-M  Cal.  w:  and  if  periury  is  charged* 
the  prosecution  on  the  trial  may  prove,  by  parole  evidence,  what  a>  ■ 
cnsed  swore  to  at  the  examination— id.  The  deposition  taken  unde? 
S  869  of  this  Code  is  not  admissible  against  the  defendant,  under  this 
section,  unless  takeA  in  manner  and  form,  and  is  certified  as  required 
by  S  8GB.  Tbe  two  sections  are  to  be  taken  t»  part  materia—^  CaL  677 ; 
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see  p&»t,  SI  889  and  1313.  and  notes.  Tbe  certilleate  most  set  forth  act- 
ual compUBncewitli  all  reqairements  of  the  statute— «  Cal.55e;  a  mere 
inrat  Is  not  admissible-^  ld.N6.  Query:  Is  this  seotton  consUtu- 
liooal  ?--54  CaL  675.    See  Const.  Cal.  art.  i,  S  IS. 

687.  No  person  can  be  subjected  to  a  second  prosecn- 
tion  for  a  public  offense  for  which  he  has  once  been  pros- 
ecuted and  convicted  or  acquitted. 

Jeopardy.— Jeopardy  attaches  when  a  party  Is  onee  plaeed  npon  his 
trial  before  a  competent  court*  on  a  valid  indictment,  and  an  acquittal 
before  the  lury  or  a  diselutfge  of  thejory  without  consent  of  prisoner 
-4  Cal.  376;  5  id.  278:  88  id.l67;  48  id.  S»:  8  Blatehf.  626:  15  Ark.  261; 
1  Ball.  651;  3  Brev.  421;  16  Conn.  61:  S  Cush.  213;  6  Ark.  169:  7  Oa. 
422;  3  Hawks,  381;  2  Halst  172;  17  Mass.  615:  7  Mo.  644;  19  id.  683;  3 
Smedes  &  M.761;  3  Tex.  118;  1  Swan.  14;  2  Tyler.  471;  8  Wend.  640;  7 
Port.  187.  See  Const  ProT.  art.  i,  $  13,  tmte,  p.  17;  and  see  Desty's 
Const.  CaL  art.  i,  S 13,  and  notes. 

688.  No  person  can  be  compelled,  in  a  criminal  action, 

to  be  a  witness  against^himself ;  nor  can  a  person  charged 

with  a  public  offense/be  subjected,  before  conviction,  to 

any  mererestxaint  than.is  neoessary  f or  his  detention  to 

answer  the  charge. 

Defendant  need  not  be  a  witness  in  his  own  behalf —86  OaL  ffOt  and 
biarifiisal,nottopTeiudlceliiscaBe-^ld.66:  36id.622i  and  see  Const. 
Tttr,  ante,  p.  18.  He  is  to  be  free  from  shackles  and  bonds-43  Cal.  167. 
The  common-law  rule  obtaln»>«  Haiv.  St.  Trt.230, 231,244;  1  Iieach,36. 

689.  No  person  can  be  convicted  of  a  public  offense 

flMese  by  the  vetdiot  of  a  jury,  accepted  and  recorded  by 

tiie  court,  or  tipon  a  plea  of  gnilty,  or  upon  judgment 

against  him  upon  a  demurrer  in  the  case  mentioned  in 

section  one  lihousand  and  eleven,  o^  upon  a  judgment  of  a 

court,  a  jury  having  been  waived,  in  a  criminal  case  not 

amounting  to  felony.    [In  effect  February  25th,  1883.] 

If  defendant  does  not  plead,  judgment  may  be  pronounced  agaiiisl 
hlm~7»  CaL  2662  29  id.  882.  See  pott,  S  iOU*  snd  notes. 
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TTTLE  I. 
or  th6  Pravdkitlon  ^  PaMio  Ottmkum. 
CtaAP.     I.    Of  Lawvul  Bx8Z8TA]rcn,{§G93-4» 

H.     Of  THB  InTEBTSKTIOK  of  TBX  OFFXdKBS  o!# 
JXTBTICB,  §§  697^. 
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7». 
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CHAPTER  I. 

or  LAWFUI.  BMBTAVOa. 

I  €KL  XttwAfl  mlfttalnoOf  tiy  if  bom  simo* 

tM.  ^<Mf«rty,lawliititM6taiidtowlntflactoiit. 

S  0M.  By  otber  iiutles.  In  whst  easefk 

G92.  Lawful  reaiBtance  to  the  commission  of  a  public 
offense  may  be  made— 

1.  By  the  party  about  to  be  injnied. 

2.  By  other  parties. 
Sm  CIT.  Code,  SS  39-2S;  O-M. 

693.  Besistanoe  sufficient  to  pxeyent  the  offense  may 
be  made  by  the  party  about  to  be  injured: 

1.  To  preyent  an  offense  against  his  person,  or  his 
family,  or  some  member  thereof. 

2.  To  preyent  an  illegal  attempt  by  force  to  take  or 
injure  property  in  his  lawful  possession. 

Su^d.l.  For&fl  and  rf^ustanco.— Thio  rltrbt  of  roBlttuiee  li.  based 
«il  DecfluJty— 73  Cal.  67J-  U  s-rl^^a  wherouuo  maDlf eflUy  tnteoiU  to 
ee/asmitAtmmiy  on  th?  por^oup  hab  itatl  on » or  property  oranoiLkCF— 0 
lovttp  IVS;  SO  liL  MP:  S2  ia.  33i  H  Bmb.  4H1 ;  23  Ala.  3lJ;  ft  Bunh,  312;  S 
Mkb,isO;  laGa.  m:  1  Ohio  St.  as:  thacM.  C.  O.  471  j  3  WmIi.  O,  C. 
ilb{  ID  Ohio  St,  47,  ltd  rules  frteriil  to  tb^  relaUon^  of  p^ircnt  Aod 
cMJdr busbanel  aud  wife, tii!ist« rand  serir^Dt.  aiid  brother  adU  ^E^Cer— 
IS  Oo-  7M;  17  Ala.  &m\  ft  Ml  eh.  1^;  35Itid.  4Lr:>;  £(i  Id,  r^J;  30  MLsj,  619; 
1^  Oh  La  Bt  ^7^  t  Wla.  1G5.  The  law  cf  self-dtifendti  dotss  not  r(j'qaLrs 
QQQ  ioHCk  tlie  protc lotion  of  tho  law— 3  Hud,  716:  bco  71  111^  \\ii\  3 
HEm,  TlfiiO  Oreff*  4i3l ;  23  N.  J.  Et].  s;»l :  i^  Mo.  4:lrt>  HRe  remli»sr  ^i^cer, 
aii4#t  1  Ul    a«e  Dofitj'^  CrLm.  L;iw.  |  ^1  und  noccsj  S  Kl  g. 

^uAd.  2.  Frotectiqa  o  f  property .— ths  lnw  of  resistance  extends  to 
thA  tiefenao  of  thu  bibltatkon— 1  Car.  &  P.  al9:  and  the  owner  may  use 
tor«Q  ncceasnry  to  r^nuf^l  fiti  a^sSiUU— !^  €:il.  841:  Addls.  24S.  So,  an  un« 
weV^omB  visitor  maylxjcjectod  by  foroo,  vltnont  caJltng  in  a  magis- 
li^tQ— 4S  ftarb, 2S2 ;  '2  Met.  2'^x  b  Barb.  mS ;  L  Watts ^k  8. 90;  1  Fost.  £F. 
4iS*  It  exttiuda  to  tli&  protf^t'tion  of  property  before  taken,  but  not  to 
tt*  recoTfiry  Kftor  it  L9  lakpn,  uuie^a  it  c^n  be  retaken  without  undue 
Tf0l«Do&-il  N .  If.  619.  Id  dr?'^l  omr  inl  act  I  on  may  be  forcibly  resisted— 
S  Pl«k.I»t  H  Ft-ice,  2^;  ^aa  12^  Mav.  4^».  See  I>es^'8  Grim.  Law, 
ITQrWidiuitea. 

Betistlng  lrefpaM.—Tbe  owner  of  property  In  possession  of  the 
same  may  use  as  mnch  force  as  Is  necessary,  to  prevent  a  forcible 
tre8pas»-8CaLMl;  but  no  more  force  than  Is  necessary— A9  Ala.  1; 
life  cannot  be  taken  in  resistance  of  a  mere  trespass— id.  2  Halst.  220; 
41Cass.881;  68  Ga.  35;  23  Ala.  28;  24  id.  67;  and  lllife  be  taken,  it  Is 
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mnrder  or  nuinslAaghter,  according  to  the  eireniiutaoees— 4  BCsss.  991; 
17  Iowa,  138.  A  b^re  fear  of  destmctlon  to  property«or  of  loss  of  life, 
or  great  bodily  barm.  Is  not  sufficient  to  jnsttf  y-m  Cal.  447 ;  S  Oreene, 

ilowa)  435;  41  Oa.  527;  42  id.  609;  so,  when  a  peaceable  trespasser  Is  or- 
lered  away  and  does  not  go  immediately,  and  the  owner  kills  him,  it 
Is  murder— 10  Cal.  68.  A  tenant  may  f orcioly  prevent  a  former  tenant 
from  removing  windows  placeil  bynimln  9nouBe  during  his  prlorten- 
ancy—ll  N.H.540:  and  see  4  Allen,  S18;  but  a  tenant  in  common  cannot 
remove  the  agent  of  his  cotenant— 4Allen,816;  nor  prevent  the  re- 
moval of  his  propertar-4  Caih.  W7. 

694.  Any  other  personi  in  aid  or  defense  of  the  persoa 
about  to  be  injured,  may  make  reiystaaee  sniBcient  to 
prevent  the  offense. 
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.  OF  TBB  OFFI0SB8  OF  JUBTICIU 

%m.  Intenraitloiiof offifiesBtlnwluiteMM. 
S«88.  PvnoMMttng  In  their  aid  jmtifled. 

697.  Pablio  offenses  may  be  prerented  by  the  inter- 
Tention  of  the  offloera  of  Justice: 

1.  By  reqairing  security  to  keep  the  peace, 

2.  By  forming  a  police  in  cities  and  towns,  and  by  re> 
quiring  their  attendance  in  exposed  places. 

3.  By  suppressing  riots. 
SubtUh   Beopost.MW, 
Subd,%   8eejMif,S720. 
JSubd,Z,   Seei)M<,SS817,8as-83S. 

698.  When  the  officers  of  Justice  are  authorized  to  act 
in  the  prevention  of  public  offenses,  other  persons,  wlio, 
by  their  command,  act  in  their  aid,  are  Justified  in  so 
doing. 

See  pott,  S(  817, 723,  and  ante,  S  0B7,  note. 
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CHAPTBE  rn. 

mseoKcrT  to  xxbp  trb  fhaos. 

S  701.  Intonniitf  <m  of  tbrofttwed  ofleMe* 

S703.  jQnminattoiiofeonipiAbiMikaiidwt^QMat. 

S  703.  Warrant  of  arrest. 

$701  ProooedlngBoncliMgQslMiiiffcointroTertad. 

S  705.  Person  complained  of,  when  to  be  diBCbargeA. 

S  706.  Security  to  Keep  the  peace,  when  requlreO. 

S  707.  EHect  of  giving  or  refusing  to  give  security. 

$708.  Person  committed  for  not  giving  security. 

S  709.  Undertaking  to  be  filed  in  clerk's  ofllce. 

S  710.  Security  required  for  aaaaolt  committed  in  court 

S  711.  Undertaking,  when  broken. 

S  7U.  Undertaking,  when  and  how  to  be  proiaouted. 

S  7U.  .Evidence  of  breach. 

S  714.  Security  for  the  peace. 

701.  An  informatiou  may  be  laid  ]>efo]re  any  of  th« 
magistrates  mentioned  in  section  eight  hundred  and  eight, 
that  a  person  has  threatened  to  commit  an  offense  against 
the  person  or  property  of  another. 

Security  to  keep  the  peace.— A  wife  may  pray  surety  of  peace 
Malnst  her  husband— 37  lud.  3d3;  24  Ala.  672.  A  prosecution  for  surety 
of  peace  is  a  criminal  proceeding  to  prevent,  but  not  to  prosecute 
crlme-4  Blackf. 440;  ISInd.  175:  28  id.  106;  49  id.  341;  and  when  not 
otherwise  provided,  the  criminal  practice  act  governs— 16  id.  175.  The 
constitutiona]  providon  as  to  Jeopardy  does  not  apply  to  this  proceed- 
ing—26  Ind.  106:  id.  141.  A  compfaint  is  not  necessarily  bad  for  alter- 
nat i veness  arising  from  the  use  of  "  or  "  instead  of  "  and  "—8  Ind.  468; 
10  id.  170;  and  see  11  id.  312;  4  id.  561. 

702.  When  the  information  is  laid  before  snoh  magis- 
trate, he  must  examine  on  oath  the  informer,  and  any 
witness  he  may  produce,  and  must  take  their  depositions 
in  writing,  and  cause  them  to  be  subscribed  by  the  parties 
making  them. 

The  question  to  be  tried  is,  has  the  witness  Just  cause  to  entertain 
the  f  eai-s  expressed  in  his  affidavit  ?— 26  lod.  141.  An  affidavit  of  a  party 
who  **  swears  as  he  verily  believes  "  is  good— 21  Ind.  225. 

703.  If  it  appears  from  the  depositions  that  there  is 
Just  reason  to  fear  the  commission  of  the  offense  threat- 
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ened,  hy  the  pertoh  so  informed  against,  the  magistrate 
muBt  issae  a  warrant,  directed  generally  to  the  sheriff  of 
the  county,  or  any  constable,  marshal,  or  policeman  in 
the  State,  reciting  the  substance  of  the  Information,  and 
commanding  the  officer  forthwith  to  arrest  the  person  in* 
formed  of  and  bring  him  before  the  magistrate* 

7M.  When  the  person  informed  against  is  brought  be- 
fore the  magistrate,  if  the  charge  be  controverted,  the 
magistrate  must  take  testimony  in  relation  thereto.  Tlie 
evidence  nrast  be  reduced  to  tlrriting,  and  subscribed  by 
the  -witnesses. 

705.  If  it  appears  that  there  is  no  Just  reason  to  fear 
the  commission  of  the  offense  alleged  to  have  been  threat- 
ened, the  person  complained  of  must  be  discharged. 

Jast  reMon  to  fear.— The  atiestlon  as  to  Jtut  cause  to  fear  relates  to 
the  tlroo  of  institution  of  proceedings-^  InO.  S79;  48  id.  IM.  The  stat- 
ute glres  no  right  of  appeal-16  Indr4S8. 

706.  If,  however,  there  is  just  reason  to  fear  the  com* 
mission  of  the  offense,  the  person  complained  of  may  be 
required  to  enter  into  an  undertaking  in  such  sum,  not 
exceeding  five  thousand  dollars,  as  the  magistrate  may 
direct,  with  one  or  more  sufficient  sareties,  to  keep  the 
peace  toward  the  people  of  this  State,  and  particularly 
toward  the  informer.  The  undertaking  is  valid  and  bind- 
ing for  six  months,  and  may,  upon  the  renewal  of  the  in- 
formation, be  extended  for  a  longer  period,  or  a  new  un- 
dertaking may  be  required. 

707.  If  the  undertaking  required  by  the  last  section 
is  given,  the  party  informed  of  must  be  discharged.  If 
he  does  not  give  it,  the  magistrate  must  commit  him  to 
prison,  specifying  in  the  warrant  the  requirement  to  give 
security,  the  amount  thereof,  and  the  omission  to  give 
the  same. 

708L  If  the  person  complained  of  is  committed  for  not 
giving  the  undertaking  required,  he  may  be  discharged 
by  any  magistrate,  upon  giving  the  same. 
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709l  The  nndertakiiigf  must  be  filed  by  the  magistrate, 
in  the  office  of  the  clerk  of  the  coantj. 

710.  A  person  who,  in  the  presence  of  a  court  or  mag- 
istrate, assaults  or  threatens  to  assault  another,  or  to 
commit  an  offense  against  his  person  or  property,  or  who 
contends  with  another  with  angry  words,  may  be  ordered 
by  the  court  or  magistrate  to  give  security,  as  in  this 
chapter  provided,  and  if  he  refuse  to  do  so,  may  be  comr- 
mitted  as  provided  in  section  seven  hundred  and  seven. 

711.  Upon  the  conviction  of  the  person  informed 
against  of  a  breach  of  the  peace,  the  undertaking  is  bro- 
ken. 

712.  Upon  the  district  attorney's  prodoclng  evidence 
of  such  conviction  to  the  Superior  Court  of  the  county, 
the  court  must  order  the  undertaking  to  be  prosecuted, 
and  the  district  attorney  must  thereupon  commence  an 
action  upon  it  in  the  name  of  the  people  of  this  State. 
[In  effect  April  12th,  1880.] 

713.  In  the  action,  the  offense  stated  in  the  record  of 
conviction  must  be  alleged  as  a  breach  of  the  undertak- 
ing, and  such  record  is  conclusive  evidence  of  the  breach. 

714.  Security  to  keep  the  peace,  or  be  of  good  behav- 
ior, cannot  be  required  except  as  prescribed  in  this 
chapter. 
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CRAPTBft  IV. 

POUCX  IK  CrnBS  AJXD  TOWVSj  ASHO  TBBIB  AmSKDAMCa  AS 
ESPOSBD   FLA.CB8. 

S  Tlf.  Orgaaisafttoii  and  reffiiUtlo&  of  the  poliM. 

S  7M.  Foree  to  preteire  tke  peace  M  publlo  maellBgi. 

719.  The  organiiatfon  And  regulation  of  the  police,  in 
the  oltie§  And  towna  of  this  StAte,  is  goTeraed  by  special 
laws.  > 

720.  The  mayor  or  other  officer  having  the  direction 
of  the  police  of  a  city  or  town  must  order  a  force,  suf- 
ficient to  preserve  the  peace,  to  attend  any  public  meet- 
uog,  when  he  is  satisl^ied  that  a  lureach  of  the  peace  is 
reasonably  apprehended. 

8ee<mte,S701. 

Fair,  Conn*  —» 
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OHAPTEB  V. 

SUPFBBSSIOK  OT  BI0T8. 

S  728.  Power  of  sberlfl  In  oyercomlng  resistance. 

S  724.  Officer  to  certify  to  court  the  name  of  resisters,  etc. 

S  725.  Ctoremor  to  order  out  military  to  aid  In  executing  process. 

S  726.  Magistrates  and  ofAcers  to  command  rloten  to  disperse. 

S  727.  To  arrest  rioters  if  tliey  do  not  dlq;>er8e. 

S  728.  OfAcers  who  may  order  out  the  military. 

S  729.  Conmianding  officer  and  troops  to  obey  the  order. 

I  790.  Armed  force  to  obey  orders  of  whom. 

S  731.  Conduct  of  the  troops. 

S  732.  Qovemor  may  declare  a  county  In  a  state  of  Insurrection. 

S  733.  May  reyoke  the  proclamation. 

723.  When  a  sheriff  or  other  public  officer  authorized 
to  execute  process  finds,  or  has  reason  to  apprehend,  that 
resistance  will  be  made  to  the  execution  of  the  process, 
he  may  command  as  many  male  inhabitants  of  his  county 
as  he  may  think  proper  to  assist  him  in  overcoming  the 
resistance,  and,  if  necessary,  in  seizing,  arresting,  and 
conllmug  the  persons  re^istingf  thek  alders  nml  abt^ctors. 

Authority  to  arrest,— The  majd^strata  titny  not  only  arrest  offeuders* 
but  ho  iQfty  AUtborl^e  otiter*  to  jiuvlsc  tba  (irrest,  niiil  may  swnmon  all 
dtlxens  present  to  cofdr  tQ  lil^  iil1U^4  Pil  L.  J .  ;tl ;  ;j  l];L,rii,  &  AiIqI,  HI?; 
B  Car.  A  F^'SHi  9  hL  4i(U  niKl  la  rt^riLiO  to  aU\  ttu  orHc^'i  in  trylni?  to 
sappreaa  ikVlotp  in  mi  lifTen^e— 1  Bay,;lLb;  seuOMo.  iGi;  Aildi:i.27,;  1 
Oar.  A  fiC.  3L4,  It  la  thu  duty  of  every  cJtlztii  to  eiidL-^ivor  ti^eu^privs 
arLotpaud  tlie.ljikvv  vim  iimtcct  tli^tu  In  ^oddLUi!}— ]  Y(!JiE.e3.4h!i;  esek^l  Fh^ 
L.  J;  3I&;  4  Jd.  Si.  A  coti9lab]u  U  bouii*!  Lo  lun  tili  beat  eiui.icftvor9  to 
inppress  an  afTr^y— 4Car.  (tT*.  tsj;;  ()  bL  241;  Jlynn  &  M.  \i2i  but  be 
cannot  arrest  for  an  nil  my  not  clou>^  in  bis  prctSFiKf^,  wLtliout  a  irommt 
itmc 


ntileu  Iha  affrrvy  1h  sEjU  ('QntJntikTig,  or  U  v,hQ\xl  bf^li^g  ren^Wfia— 1Q 
Clark  J;  F.  2B ;  H.  C.  1  LpjkI,  G.  C.  HT*  Any  pftrson  may  enppreaa  mi  ai- 
fray,  but  bo  cnnnot  of  IiL'?  own  natMorlly  rurest  after  tbs  ulray  [a  over 
—1 1  Jobns.  4S4j^  All  otlli^fir  may  call  on  pt^T^nna  to  a  111  blm  in  t  he  €i^ 
putlonof  bUdutik'^-l  Hay.aiu;  i  l!;ir^,  U,  B.  Ile^^.  :itl3s  1  Yeatca}41Qi 
5  Wbart.  4;jr}  Cpr.  &  M,  3 IL    Ft^EtCi?  offlcers— acq  pattt  i  STT-    Bt&  miU, 

seBTpBubd.a;  !i!i70i,7:'y. 

724.  The  officer  must  certify  to  the  court  from  which 
the  process  issued,  the  names  of  the  persons  resisting^ 
and  their  aiders  and  abettors,  to  the  end  that  they  may 
be  proceeded  against  for  their  contempt  of  court. 
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725.  If  it  appears  to  the  goyernor  that  the  civil  power 
of  any  county  is  not  snfScient  to  enable  the  sheriff  to  ex- 
ecute process  delivered  to  blm,  he  must,  upon  the  appli- 
cation of  the  sheriff  of  the  county,  order  such  portion  as 
shall  be  su£9oient,  or  the  whole,  if  necessary,  of  the  or- 
ganized National  Guard  or  enrolled  militia  of  the  State, 
to  proceed  to  the  assistance  of  the  sheriff. 

726.  Where  any  number  of  persons,  whether  armed 
or  not,  are  unlawfully  or  riotously  assembled,  the  sheriff 
of  the  county  and  his  deputies,  the  officials  governing  the 
town  or  city,  or  the  justices  of  the  peace  and  constables 
thereof,  or  any  of  them,  must  go  among  the  persons  as- 
sembled, or  as  near  to  them  as  possible,  and  command 
them,  in  the  name  of  the  people  of  the  State,  immediately 
to  disperse. 

See  ante,  S  607,  nibd.  S. 

727.  If  the  persons  assembled  do  not  immediately 
disperse,  such  magistrates  and  officers  must  arrest  them, 
and  to  that  end  may  command  the  aid  of  all  persons 
present,  or  within  the  county. 

See  anU,  %  723,  and  note. 

728»  When  there  is  an  unlawful  or  riotous  assembly 
with  the  intent  to  commit  a  felony,  or  to  offer  violence  to 
person  or  property,  or  to  resist  by  force  the  laws  of  the 
State  or  of  the  United  States,  and  the  fact  is  made  known 
to  the  governor,  by  any  justice  of  the  Supreme  Court,  or 
the  judge  of  the  Superior  Court,  or  sheriff  of  the  county, 
or  the  mayor  or  chief  of  police  of  a  city,  or  the  president 
of  the  board  of  supervisors  of  the  cities  and  counties  of 
Sacramento  and  San  Francisco,  the  governor  may  issue 
an  order  directed  to  the  commanding  officer  of  a  division 
or  brigade  of  the  organized  National  Guard,  or  enrolled 
militia  of  the  State,  to  order  his  command,  or  such  part 
thereof  as  may  be  necessary,  into  active  service,  and  to 
appear  at  a  time  and  place  therein  specified,  to  aid  the 
civil  authorities  in  suppressing  violence  and  enforcing 
the  laws.    [In  effect  April  12th,  1880.] 
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Qorernor  mfty  can  oat  mlllda  to  execute  ]aws»  wipprew  luBune» 
ttOD,  and  repel  iuTasion— Const.  CaL  art.  ▼iii,  S 1. 

729.  The  oiganized  National  Goard  or  enrolled  mili- 
tia, or  suoh  portion  thereof  as  shall  be  called  into  active 
service,  as  provided  in  section  seven  hundred  and  twenty* 
eight,  must  appear  at  the  time  and  place  appointed,  folly 
armed  and  equipped,  and  with  not  less  than  forty  rounds 
of  ball  cartridge  to  each  man,  if  infantry  or  cavalry,  and 
with  not  less  than  twenty  rounds  of  grape,  canister,  or 
round  shot,  if  artillery. 

730.  When  an  armed  foroe  is  called  out  for  the  pur- 
pose of  suppressing  an  unlawful  or  riotous  assembly,  or 
arresting  the  offenders,  and  is  placed  under  the  temporary 
direction  of  any  civil  officer,  as  provided  in  section  seven 
hundred  and  thirty-one,  it  must  obey  the  orders  in  rela* 
tion  thereto  of  such  civil  officer. 

731.  Whenever  any  portion  of  the  Kational  Guard,  or 
enrolled  militia,  shall  have  been  called  into  active  service 
to  suppress  an  iusurroctiou  or  rebellion,  to  disperse  a  mob, 
or  to  enforce  the  oxecutiou  of  the  laws  of  this  State  or  of 
the  United  States,  it  shall  be  competent  for  the  command- 
er-in-chief, or  for  the  general  acting  in  his  stead,  to  place 
such  troops  under  the  temporary  direction  of  the  mayor 
of  any  city,  or  of  the  president  of  the  board  of  supervisors 
of  the  cities  and  counties  of  Sacramento  and  San  Fran- 
cisco, or  the  person  acting  in  that  capacity,  of  the  sheriff 
of  any  county,  or  of  any  marshal  of  the  United  States; 
and  if,  in  the  opinion  of  such  civil  officer,  it  shall  become 
necessary  that  the  troops  so  called  out  shall  fire  or  charge 
upon  any  mob  or  body  of  persons  assembled  to  break  or 
resist  the  laws,  such  civil  officer  shall  give  a  written  order 
to  that  effect  to  the  superior  officer  present  in  command  of 
such  troops,  who  will  at  once  proceed  to  carry  out  the  or- 
der, and  shall  direct  the  firing  and  attack  to  cease  only 
when  such  mob  or  unlawful  assembly  shall  have  been 
dispersed,  or  when  ordered  to  do  so  by  the  proper  civil  au- 
thority.   No  oliicer  who  has  been  called  out  to  sustain  the 
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civil  authorities  shall,  under  any  pretense,  or  in  compli* 
ance  with  any  order,  fire  blank  cartridges  upon  any  mob 
or  unlawful  assemblage,  under  penalty  of  being  cashiered 
by  sentence  of  a  court-martial;  provided,  that  nothing  in 
this  section  shall  be  construed  as  prohibiting  any  such 
troops  from  firing  or  charging  upon  such  mob  or  assembly 
without  the  orders  of  such  civil  officers,  in  case  they  shall 
first  be  attacked  or  fired  upon,  or  forcibly  resisted  in  dis- 
charge of  their  duty.  When  the  commander-in-chief,  or 
general  acting  in  his  stead,  shall  call  troops  into  active 
service  for  the  purposes  mentioned  in  this  section,  and 
shall  not  place  them  under  the  temporary  direction  of 
any  civil  officer,  the  commanding  officer  shall  use  his  own 
discretion  with  respect  to  the  propriety  of  attacking  or 
firing  upon  any  mob  or  unlawful  assembly. 
Qoremor  as  commander-in-ditof  of  militia— Const.  GaL  art.  ▼,  S  &• 

732.  When  the  governor  is  satisfied  that  the  execution 
of  civil  or  criminal  process  has  been  forcibly  resisted  in 
any  county  by  bodies  of  men,  or  that  combinations  to  re- 
sist the  execution  of  process  by  force  exist  in  any  county, 
and  that  the  power  of  the  county  has  been  exerted,  and 
has  not  been  sufficient  to  enable  the  officers  having  the 
process  to  execute  it,  he  may,  on  the  application  of  the 
officer,  or  of  the  district  attorney,  or  judge  of  a  Superior 
Court  of  the  county,  by  proclamation,  published  in  such 
papers  as  he  may  direct,  declare  the  county  to  be  in  a 
state  of  insurrection,  and  may  order  into  the  service  of 
the  State  such  number  and  description  of  the  organized 
National  Guard,  or  volunteer  uniformed  companies,  or 
other  militia  of  the  State,  as  he  deems  necessary,  to  serve 
for  such  term  and  under  the  command  of  such  officer  as 
he  may  direct.    [In  effect  April  12th,  1880.] 

733.  The  governor  may,  when  he  thinks  proper,  re- 
voke the  proc^mation  authorized  by  the  last  section,  or 
declare  that  it  shall  cease  at  the  time  and  in  the  manner 
directed  by  him. 

See  Const.  CaL  art.  y,  S  & 
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S  7S7.  Ofllo«n  UaUe  to  Impeachment. 

S738.  Articles,  bow  prepared.  Trial  by  Senate. 

S  7S9.  Articles  of  Impeacbment. 

S  740.  Time  of  bearing.  Service  on  defendant. 

S  741.  Service,  bow  made. 

§742.  Proeeedlnga  on  fUlmv  to  appear. 

S  74S.  I>efendant,  after  appearance,  may  answer  or  demoE. 

f  744.  If  demoxrer  Is  overruled,  defendant  must  answer. 

f  745.  Senate  to  be  sworn. 

S  74C.  Two-tbirds  necessary  to  a  conviction. 

f  747.  Judgment  on  conviction,  bow  pronounced. 

S  748.  Tbe  same. 

S  749.  Nature  of  tbe  Judgment. 

S  790.  Effect  of  judgment  of  suspension. 

5  761.  Impeacbment  disqualifies  untu  acquittal,  Vacancy,  bow  filled. 

S  7il2.  Presiding  officer  wben  lieutonant«ovemor  is  impeached. 

S7S3.  Impeachment  not  a  bar  to  indictment. 

737.  The  governor,  lieutenant-governor,  secretary  of 
state,  controller,  treasurer,  attorney-general,  si^irveyor- 
general,  chief  justice,  associate  justices  of  the  Supreme 
Court,  and  judges  of  the  Superior  Courts,  are  liable  to  im- 
peachment for  any  misdemeanor  in  office.  [In  effect 
February  18th,  1880.] 

Impeacbment,  who  subject  to^Const.  Gal.  art.  It,  S  18.  While  the 
Constitution  has  provided  for  the  impeachment  of  certain  officers,  it 
has  left  all  other  civil  officers  to  be  tried  in  such  manner  as  tbe  Lcgi^ 
lature  may  provide— 45  Cal.  200.  A  presiding  Judge  is  liable  for  pre- 
venting his  associate  from  delivering  bis  opinion— Addison's  Trial,  114, 
151;  S.  C.  4  Dall.  225;  Porter's  Trial,  61.  Judges  cannot  be  removed  by 
quo  tfOtfTon/o— 43  Ala.  234. 

738.  All  impeachments  must  be  by  resolution  adopted, 
originated  in,  and  conducted  by  managers  elected  by  the 
Assembly,  who  must  prepare  articles  of  impeachment, 
present  them  at  the  bar  of  the  Senate,  and  prosecute  the 
same.  The  trial  must  be  had  before  the  Senate,  sitting  as 
a  court  of  impeachment. 
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The  trial.— A  member  of  the  House,  votlnsr  for  the  prosecntlon  of 
an  ImpeachmoTit,  in  not  thereby  reudered  dliiqaalified.  If  sabseguently 
elected  to  the  beuate.froni sitting  on  the  trial  thereof— Addison's  Trial, 
21-8;  Porter's  Trial,  S3.  For  an  impeachment  to  be  effectual,  the  ar- 
ticles must  be  presented  to  the  Senate,  and  a  constitutional  quorum 
of  the  euthre  membership  must  receive  them— 12  Fla.  658.  See  Ckinst. 
Cal.  art.  iv,  S 17;  Fed.  Const,  art.  i.  S  h  sabd.  6. 

739.  When  an  o£9.cer  is  impeached  by  the  Assembly 
for  a  misdemeanor  in  office,  the  articles  of  impeachment 
must  be  delivered  to  the  president  of  the  Senate. 

740.  The  Senate  must  assign  a  day  for  the  hearing  of 
the  impeachment,  and  inform  the  Assembly  thereof.  The 
president  of  the  Senate  most  cause  a  copy  of  the  artiolea 
of  impeachment,  with  a  notice  to  appear  and  answer  the 
same  at  the  time  and  place  appointed,  to  be  served  on  the 
defendant  not  less  than  ten  days  before  the  day  fixed  for 
the  hearing. 

741.  The  service  must  be  made  upon  the  defendant 
personally,  or  if  he  cannot,  upon  diligent  inquiry,  be  found 
within  the  State,  the  Senate,  upon  proof  of  that  fact,  may 
order  publication  to  be  made,  in  such  manner  as  it  may 
deem  proper,  of  a  notice  requiring  him  to  api>ear  at  a  spec- 
ified time  and  place  and  answer  the  articles  of  impeach- 
ment. 

See  Pol.  Code,  S  250. 

742.  If  the  defendant  does  not  appear,  the  Senate» 
upon  proof  of  service  or  publication,  as  provided  in  the 
two  last  sections,  may,  of  its  own  motion  or  for  cause 
shown,  assign  another  day  for  hearing  the  impeachment^ 
or  may  proceed,  in  the  absence  of  the  defendant,  to  trial 
and  judgment. 

Sec  M  CaL  290. 

743.  When  the  defendant  appears,  he  may  In  writing 
object  to  the  sufficiency  of  the  articles  of  impeachnoent, 
or  he  may  answer  the  same  by  an  oral  plea  of  not  guilty» 
which  plea  must  be  entered  upon  the  journal,  and  puts  in 
issue  every  material  allegation  of  the  articles  of  impeach* 
ment. 
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744.  If  the  objection  to  the  sufficiency  of  the  articles 
of  impeachment  is  not  sustained  by  a  majority  of  the 
members  of  the  Senate  who  heard  the  argument,  the  de- 
fendant must  be  ordered  forthwith  to  answer  the  articles 
of  impeachment.  If  he  then  pleads  guilty,  or  refuses  to 
plead,  the  Senate  must  render  judgment  of  oonviction 
against  him.  If  he  plead  not  guilty,  the  Senate  must, 
at  such  time  as  it  may  appoint,  proceed  to  try  the  im* 
peachment. 

745.  At  the  time  and  place  appointed,  and  before  the 
Senate  proceeds  to  act  on  the  impeachment,  the  secretary 
must  administer  to  the  president  of  the  Senate,  and  the 
president  of  the  Senate  to  each  of  the  members  of  the 
Senate  then  present,  an  oath  truly  and  impartially  to 
hear,  try,  and  determine  the  impeachment;  and  no  mem- 
ber of  the  Senate  can  act  or  vote  upon  the  impeachment, 
or  upon  any  question  arising  thereon,  without  having 
taken  such  oath. 

Form  of  oath— Chase's  Trial,  12. 

746.  The  defendant  cannot  be  convicted  on  impeach- 
ment without  the  concurrence  of  two-thirds  of  the  mem- 
bers elected,  voting  by  ayes  and  noes,  and  if  two-thirds  of 
the  members  elected  do  not  concur  in  a  conviction,  he 
must  be  acquitted.    [In  effect  February  18th,  1880. 

747.  After  conviction  the  Senate  must,  at  such  time  as 
it  may  appoint,  pronounce  judgment,  in  the  form  of  a  res- 
olution entered  upon  the  journals  of  the  Senate. 

748.  On  the  adoption  of  the  resolution  by  a  majority 
of  the  members  present  who  voted  on  the  question  of  ac- 
quittal or  conviction,  it  becomes  the  judgment  of  the 
Senate. 

749.  The  judgment  may  be  that  the  defendant  be  sus- 
pended, or  that  he  be  removed  from  office  and  disquali- 
fied to  hold  any  office  of  honor,  trust,  or  profit,  under  the 
State.    [In  effect  February  18th,  1880.] 

A  removal  from  office  for  an  offense  conmiitted  is  a  part  of  th» 
judgment— i  Leg.  Gaz.  4d5.   See  Const.  Cal.  art.  iv,  §  18. 
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750.  If  jadgmont  of  saspensiou  is  giren,  the  defend- 
ant, during  tbu  continaance  thereof,  is  disqualified  from 
receiring  the  salary,  fees,  or  emoluments  of  the  office. 

751.  Whenever  articles  of  impeachment  against  any 
officer  subject  to  impeachment  are  presented  to  the  Sen- 
ate, such  officer  is  temporarily  suspended  from  his  office, 
and  cannot  act  in  his  official  capacity  uutil  he  is  acquitted. 
Upon  such  suspension  of  any  officer  other  than  the  gov- 
ernor, his  office  must  at  once  be  temporarily  filled  by  an 
appointment  made  by  the  governor,  with  the  advice  and 
consent  of  the  Senate,  until  the  acquittal  of  the  party  im- 
peached; or,  in  case  of  his  removal,  until  the  vacancy  is 
filled  at  the  next  election,  as  required  by  law. 

All  tho  fanotions  of  the  governor  are  entirely  suspended  during 
litatrial-«Neb.4M. 

752.  If  the  lieutenant-governor  is  impeached,  notice 
of  the  impeachment  must  be  immediately  given  to  the 
Senate  by  the  Assembly,  that  another  president  may  be 
chosen. 

753.  If  the  offense  for  which  the  defendant  is  con- 
victed on  impeachment  is  also  the  subject  of  an  indict- 
ment or  information,  the  indictment  or  information  is  not 
barred  thereby.    [In  effect  February  18th,  1880.] 
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GHAPTBBH. 

OV  TCai   BXBCOVAL  OF  CIVIL  0FFICXB8   OTHEBWIBB   TBJLJK 
BY  lUPBAOHXBirT. 

1758.  Accuatioii  to  be  presented  by  tbegnmd  Jury. 

S  799.  Fonn  of  aocnsatlon. 

S  760.  To  be  tmumltted  to  tbe  dlstrlet  ftttoniey.  and  copy  lerred. 

S  761.  Proceedings  if  defendant  does  not  appear. 

S  762.  Defendant  may  objeet  to  or  deny  tbe  accusation. 

S  763.  Form  of  objection. 

%  764.  Manner  of  denlaL 

S  766.  If  objections  oTermled,  defendant  must  answer. 

S  766.  Proceedings  on  plea  of  guiltyf  refusal  to  answer,  ete. 

S  767.  Trial  by  Jury. 

S  768.  State  and  defendant  entitled  to  process  for  witnesses. 

S  769.  Judgment  upon  conviction,  and  its  form. 

S  770.  Appeal,  bow  taken.  Defendant  to  be  suspended  and  yaeancy 

fiUed. 

S  771.  Proceedings  for  tbe  removal  of  a  district  attorney. 

5  ITL  RemoTal  of  public  ofOcers  by  summary  proceedings. 

75&  An  accusation  in  writing  against  any  distzict, 
county,  township,  or  municipal  officer,  for  willful  or  cor- 
rupt misconduct  in  office,  may  be  presented  by  the  grand 
jury  of  the  county  for  or  in  which  the  officer  accused  is 
elected  or  appointed. 

Removal  ft-om  office.— The  power  to  remove  is  an  incident  of  tuf 
power  to  appoint,  and  is  made  so  expressly  by  tbe  Gonetitutlon— 7  Ctf  . 
102;  id.  822;  14  id.  716;  39  Gal.  3;  bat  it  is  limited  to  those  officers  whose 
term  is  notprovided  for  by  the  Constitutlou— 2  Cal.  1U8;  6  id.  291;  7  Id. 
619;  see  8  B.  Mon.  649;  or  declared  by  law— 6  Gal.  291.  So  a  constitu- 
tional officer  cannot  be  divested  of  his  office  otherwise  than  as  pre- 
scribed by  the  Constitution— 2  Gal.  198;  7  Id.  619.  The  governor  can- 
not remove  a  notary  public  before  his  whole  term  of  office  has  expired 

6  Cal.  291;  but  an  ex^cio  tax-collector  may  be  deprived  of  his  office 
before  the  expiration  of  his  terra— 14  Gal.  12;  see  38  id.  76.  The  Legis- 
lature can  abolish  an  office,  or  extend  and  abridge  the  term,  at  pleasure 
-46Cal.868.   8ee86Cal.l2. 

Fonn  of  Information  and  decree— see  1  Allen,  358. 

759.  The  accusation  must  state  the  offense  charged,  in 
ordinary  and  concise  language,  and  without  repetition. 
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760.  The  accusation  most  be  delivered  by  the  fore* 
man  of  the  grand  jury  to  the  district  attorney  of  the 
county,  except  when  he  is  the  officer  accused,  who  most 
cause  a  copy  thereof  to  be  served  upon  the  defendant, 
and  require,  by  notice  in  writing  of  not  less  than  ten  days, 
that  he  appear  before  the  Superior  Court  of  the  county, 
at  a  time  mentioned  in  the  notice,  and  answer  the  accusa* 
tion.  The  original  accusation  must  then  be  filed  with  the 
clerk  of  the  court.    [In  effect  April  12tb,  1880.] 

76^.  The  defendant  must  appear  at  tlie  time  appointed 
in  the  notice  and  answer  the  accusation,  unless  for  some 
sufficient  cause  the  court  assign  another  day  for  that  pur- 
pose. If  he  does  not  appear,  the  court  may  proceed ,  to 
hear  and  determine  the  accusation  In  his  absence. 

Sce53Gal.290. 

762.  The  defendant  may  answer  the  accusation  either 
by  objecting  to  the  sufficiency  thereof,  or  of  any  article 
therein,  or  by  denying  the  truth  of  the  same. 

763.  If  he  objects  to  the  legal  sufficiency  of  the  accu- 
sation, the  objection  must  be  in  writing,  but  need  not  be 
in  any  specific  form,  it  being  sufficient  if  it  presents  intel- 
ligibly the  grounds  of  the  objection. 

764.  If  he  denies  the  truth  of  the  accusation,  the 
denial  may  be  oral  and  without  oath,  and  must  be  en- 
tered upon  the  minutes. 

765.  If  an  objection  to  the  sufficiency  of  the  aocosatlon 
is  not  sustained,  the  defendant  must  answer  thereto  forth* 
with. 

766.  If  the  defendant  pleads  guilty,  or  refuses  to  an* 
Bwer  the  accusation,  the  court  must  render  judgment  of 
conviction  against  him.  If  he  denies  the  matters  charged, 
the  court  must  immediately,  or  at  such  time  as  it  may  ap» 
point,  proceed  to  try  the  accusation. 

767.  The  trial  must  be  by  a  jury,  and  conducted  in  all 
respects  in  the  same  manner  as  the  trial  of  an  indictment 
for  a  misdemeanor. 


r 
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768.  The  district  attorney  aad  tlie  defendant  arc  re- 
spectively entitled  to  sucli  process  as  may  be  necessary 
to  enforce  tlie  attendance  of  witnesses,  as  upon  a  trial  of 
an  indictment. 

769.  Upon  a  conviction,  the  court  must,  at  such  time 
as  it  may  appoint,  pronounce  judgment  that  the  defend- 
ant be  removed  from  office;  but,  to  warrant  a  removal, 
the  judgment  must  be  entered  upon  the  minutes,  and  the 
causes  of  removal  must  be  assigned  therein. 

770.  From  a  judgment  of  removal  an  appeal  may  be  i 
taken  to  the  Supreme  Court,  in  the  same  manner  as  from  ' 
a  judgment  in  a  civil  action;  but  until  such  Judgment  is 
reversed,  the  defendant  is  suspended  from  his  office, 
rending  the  appeal,  the  office  must  be  filled  as  in  case  of. 
a  vacancy. 

771.  The  same  proceedings  may  be  had  on  like  grounds 
for  the  removal  of  a  district  attorney,  except  that  the  ac- 
cusation must  be  delivered  by  the  foreman  of  the  grand 
jury  to  the  clerk,  and  by  him  to  a  judge  of  the  Superior 
Court  of  the  county,  who  must  thereupon  appoint  some 
one  to  act  as  prosecuting  officer  in  the  matter,  or  place 
the  accusation  in  the  hands  of  the  district  attorney  of 
an  adjoining  county,  and  require  him  to  conduct  tihe 
proceedings.    pCn  effect  April  12th,  1880.] 

77Z  When  an  accusation  in  writing,  verified  by  the 
oath  of  any  person,  is  presented  to  a  Superior  Court, 
alleging  that  any  officer  within  the  jurisdiction  of  the 
court  has  been  guilty  of  charging  and  collecting  illegal  fees 
for  services  rendered,  or  to  be  rendered,  in  his  office,  or  has 
refused  or  neglected  to  perform  the  official  duties  pertain- 
ing to  his  office,  the  court  must  cite  the  party  charged  to 
appear  before  the  court  at  a  time  not  more  than  ten  nor 
less  than  five  days  from  the  time  the  accusation  was  pre- 
sented; and  on  that  day,  or  some  other  subsequent  day 
not  more  than  twenty  days  from  that  on  which  the  accu- 
sation was  presented,  must  proceed  to  hear,  in  a  sum- 

PEV.  Ck>DB.— »6. 
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mary  manner,  the  aoeosotioii,  and  eridence  offered  in 
support  of  the  same,  and  the  answer  and  eridence  offered 
by  the  party  aoeused;  and  if»  on  such  bearing,  it  appears 
that  the  charge  is  sustained,  the  court  must  enter  a  de- 
I  cree  that  the  party  accused  "be  deprired  of  his  office,  and 
I  must  enter  a  judgment  for  fire  hundred  dollars  in  favor 
j«of  the  informer,  and  such  eosts  as  are  allowed  in  ciril 
«ases.  [Cn  effect  April  12th,  188(K] 
j  Removal  by  «ainsaai7  proeaedfnfS^^TlM  IieglslBtare  It  kiTested 
with  power  to  proylde  for  the  trial  for  Bfedemeanor  of  all  ciril  offi- 
cers, except  ttMwe  specified  In  the  Gonstitutioii— 4»  Gal.  216;  and  to 
▼estjurlsdlction  in  such  court  as  it  nay  designate— id.  Before  an  offi- 
cer can  be  remoTOd  from  office  and  fined,  ukoer  the  ^ttrislooB  of  tUs 
section*  for  extortion,  the  court  most  ted  that  the  fees  were  knofv- 
ingly.  wUlfally,  or  corruptly  taken— 0S  €al.  646^  A  corrupt  motlTo  Is 
essentlal-fi  B.  Hon.  171;  1  Lelsh,  7<l»;  1&  Wend.  277;  21>oiii.  tffc  I 
Term.  Bep.  653:  28  Up.  Can.  Q.  B.  976;  thooKb  jMssko  or  par&  prelB- 
dlce may coostitnte corruption— 2 Tem. Bep^ I9IK  The eaostenee oifa 
motive  may  be  inferred  from  the  acts  or  clrcumstances-24  Kina.  US; 
1  Salfc.  S80:  spoug.  127.  See  ante,  S,51»;^and  »ge  Destyi^m.  Lgw, 
f82.«lMgf.  FtlTBMDexsonshaTeailgbttaiastltatolnvilxlealDtatte 
conduct  of  offlce^boiaen-43  CaL  229. 
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CHAFTEB  I. 

OF  THE  LOCAL  JUBISDICTZON  OF  PUBLIC  OFFXZfSXB. 

S  777.   JurisdietloQ  of  offeoBes  committed  In  Uris  State. 

S  778i.   Offenses  commenced  wlthoat,  bat  eonsommated  wltliln  tbls 

State. 
S  77».  When  an  Inbabltant  of  this  State  Is  concerned  In  a  duel  oat  of 

the  same,  and  a  lorty  wounded  dies  therein. 
S  780.  Leaving  the  State  to  evade  the  statute  against  dueling. 
S  791.   Offense  committed  partly  In  one  county  and  partly  In  another. 
S  782.   Committed  on  the  boundary,  etc.,  of  two  or  more  coimttes. 
S  783.  JurisdlctloQ  of  an  offense  on  board  a  vessel  or  car. 
S  781.   Jurisdiction  for  kidnapping  or  abduction. 
S  785.   Jurisdiction  of  an  indictment  for  Ugamy  or  Incest. 
\  788.  Property  f eUttloosly  taken  In  one  county  and  brought  Into 

another. 
S  787.  Jurisdiction  for  escaping  firom  prison. 
S  78&   Jurisdiction  for  treason  committed  out  of  the  State. 
S  789w  Jurisdiction  for  stealing,  etc.,  property,  out  of  State,  and 

brought  therein. 
1 100.  Jurisdiction  for  murder,  etc,  where  the  Injury  was  Inflicted  in 

one  county,  and  the  party  dies  out  of  that  county. 
S  791.   Of  an  indictment  against  an  accessory. 
i  792.   Of  prin<dpals  who  are  not  present,  ete.,  at  commlsslen  of  the 

principal  offense. 
I  793.   Conviction  or  acquittal  In  another  State  a  bar»  where  the  Juris* 

diction  is  concmrent. 
S  794.  Conviction  or  acquittal  In  another  county  a  bar»  where  the 

Jurisdiction  is  ccacurrent. 
S  79ft.  Jm-isdiction  of  prize-fight. 

777.  Every  person  is  liable  to  ponishment  by  the  laws 
of  this  State,  for  a  public  offense  comndtted  by  him  there- 
in, except  where  it  is  by  law  cognizable  exclusively  in 
the  courts  of  the  United  States. 

Jurisdiction  generally.— State  tribunals  have  no  power  to  pimish 
crimefi  against  tlie  laws  of  tlie  Uuitcd  States  as  such;  as  in  false  swear- 
lug  before  leeLstorof  laiid-oface— 38  Cnl.  \f»;  4  Blackf.  147;  or  under 
the  MiUUMin)  biuik:-ui>t  net-  .7  N.  II.  83;  but  nee  lUd  Mass.  309.  It  is 
only  wUf  n  au  otfeuse  is  ulso  an  offense  against  the  State  laws  that  State 
ibuuals  trhave  iurlsOictiuu-sa  Cal.  150;  and  see  U  Me.  881.   So,  there 
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ts  a  dlBtlnctlDn  bctweon  cotuiterfeltlng'  and  clrculsUiut  countoxfelt 
colli— Itf  Lhw  Hcparter*  W.  Tbe  former  li  An  gffcinae  cllrectl;'  Ofl^Uitat 
tlnjgDveniment;  tho  latter  ti  an  otfcnso  mpihifc  tUo  Statc.iuiJ  tx^'^be 
ttiorsbed  by  the  LiwAof  tho  Btat(>-34  Cal  l^lIJi  5  How,  <I0;  10  Irl,  mt  X 
iJouif,  I  Mlcfi . )  207 ;  a  iiesuK  Jtj ;  :i  "Jr  ufltL : ;  i3 ; :!  Law  He  narter,  £«;  butaoea 
^o*  4:^L ;  and  tWa.  opln.  A  Haw.  4:i<1-  X:l3;rliii;]vG  jUTisdlctlon  U  uoLformhr 
AltcndBijt  upun  cxuiufilvt]  k'^i^iatlon— 'i  Ma^oii.ttl!  (md  Be^  34  <'al.  183; 
»  FeteFS>  291 ;  A  now.4iL>:  14  lil,  L4.  That  tha  dt^fenclant  will  bo  Jhibla  to 
proaccutloii  In  Uia  courb  uf  thu  UuLtod  States  will  not  excludo  Juris- 
diction in  State  eoarta^-S  Ind.  436;  so.  State  eaufLs  have  i>owor  to  try 
formTiriierftaoUUer  in  the  military  Bf>r vice  of  tbo  Unlfrd  states— <3 
T&fkiiT  Cr-K,  11^  Ccmgre^acannot  coDfer  jiurLsdktlon  on  Ktato  courts, 
and  States  have  no  oowerto  tnEUin  offensrsi  ajralDst  tho  CiUted  ^States 
lAWSCOgnliabJa  In  tLelr  courts— ^  C»Jh  SSOj  nor  can  CjooKteea  confer 
on  Uaited  8tates  courts  jiu-bdlctlon  to  try  Ind  let  men  t$  found  In  State 
<^iin»--5  Parker  Cr.  It.  5j7.  Tbo  authority  of  €c)nereas  in  llniltetl  to 
subjects  peculiar  to  the  Federal  ffoveriuneut— I  Woolw^  ii.  So,  robbery 
conunltted  on  land  l!^  not  punishable  liy  auy  net  of  CoD^esa—Hemj), 
IIU  Btata  tribiuialH  Iiavo  no  jurisdiction  to  graut  relief  on  tbe  uulaw- 
ful  ImpPUOnmcnt  of  a  UnUeu  States  omccr-&  Dutch.  4Q0;  or  on  hateat 
torpus,  to  take  a  [leruon  out  of  the  Jmnda  of  a  LTnlted  States  ofllcer— 10 
Earb.  34.  When  JurlstUctlon  la  wholly  derivi^d  from  tlio  statute.  IE 
eannat  bo  fi\\-\\v-u  V  ■  presumption  or  by  Implication— 4t>  Mo.  412.  See 
Const,  Pro  ^  .        Lit). 

Cannot  be  conferred  by  ooneent— Consent  cannot  confer  Jnris- 
diction  to  try  a  party  for  any  other  offense  than  that  charged  in  the 
Indictment— SO  Cal.  448:  4  Parker  Or.  R.  886.  A  party  may  waive  eb- 
Jections  to  the  jorisdlctlon  in  a  criminal  case— ft  Hon,  S08:  so, 
where  a  party  Toluntarily  submits  to  the  Jurisdiction,  judgment  will 
not  be  reversed— 49  Mo.  432.  8o,  where  a  conviction  was  had.  before 
a  de  facto  Judge,  his  acts  are  valid— 17  Wis.  621 :  so,  the  casual  and  tem- 
porary absence  of  one  of  the  judges  does  not  impair  the  validity  of 
iheproceeding8-36N.Y.43L 

Appellate  jnxiidiction.- If  the  constitution  confers  appellate  Juris- 
diction, and  no  mode  is  provided  for  taking  the  iH>peaU  the  case  may 
be  brought  up  on  a  writ  of  error,  or  the  court  may  frame  an  appropriate 
writ-^CaL  220 ;  5  id.  190 ;  3  id.  247 ;  24  id.  334.  It  attaches  ill  criminal  cas^ 
es  on  questions  of  law  alone— 2  La.  An.  221 :  9  id.  24 ;  and  not  until  af  te^ 
sentence  or  judgment-id.  69;  id.  157;  18  id.  340;  22  id.  9.  The  Supreme 
Court  has  not  jiirisdlction  of  a  criminal  case  involving  the  validity  of 
a  tax,  etc.— SO  CaL  96:  nor  has  it  of  a  lesser  grade  of  offense  than  felony 
—7  Cal.  139:  id.  165;  6  id.  295;  9  id.  80;  16  idri87:  20  CaL  117;  29  id.  459; 
10  id.  98;  31  id.  865.  There  is  an  absolute  right  of  appeal  firom  the 
Municipal  Criminal  Court  to  the  County  Court  when  the  mode  and 
means  of  appeal  are  provided— 41  Cal.  129.  The  State,  in  a  criminal 
case  before  ajustice  of  the  peace,  has  a  right  of  appeal  as  well  as  the 
defendant— 22  Iowa,  140.   See  Const.  Prov.  ante*  page  20. 

Power  of  Legislature.— The  Legislature  may  establish  criminal 
courts  in  addition  to  those  specified  in  the  Constitution,  and  give 
themconeurrent  jurisdiction— 69  Pa.  St.  9;  44  Tex.  64;  or  it  may  es- 
tablUh  special  courts  In  cities  and  towns— 76  N.  C.  S3;  65  id.  379;  66  id. 
818.  So,  the  Municipal  Criminal  Court  of  San  Francisco  is  a  constlto^ 
ticmal  court— 89  CaL  617;  41  id.  129.   See  Const.  Prov.  anU,  page  19. 

Oonrts  generally— District  Courts  have  Jurisdiction  over  punish^ 
ments  for  extortion  in  office— 45  Cal.  200.  Bee  generally  Const.  Cal. 
art.  vi.  County  Courts  are  courts  of  general  Jurisdiction,  and  all 
Intendments  are  in  favor  of  their  proceeolngs— 27  CaL  65 ;  41  id.  129.  In 
all  cases  of  misdemeanor  its  Judgment  is  final  except  in  cases  of  excess 
of  jurisdiction— 29  Cal.  459;  30  id.  96.  A  Justice's  Court  has  no  extra 
temtorlal  jurisdiction— 4  Kev.  412.  The  repeal  of  a  criminal  law  does 
not  opawte  to  bar  the  punishment  of  an  offense  under  the  law  unless 
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tito  Inteptfra  be  expre^t  deelared  in  fbe  repeiUhtg  set-I8  Cnl.  122. 
Tbe  Police  Court  of  Ssu  Fnmcisco  has  tbe  same  powers  and  jurlsdio- 
tion  In  criminal  acUcme  as  is  conferred  on  Jostlces'  Courts-47  Cal.  liT. 
Oflbnaea  by  NMAdMt  aUens.~A  resident  alien  to  amensiUe  tothe  law 
offhe  place  in  which  he  Uves.  even  in  cases  of  treason-ft  Wheat.  fl7; 
Whart.  ei  TrL  93:  Id.  185;  10  Cnx  V.  C.  (i03;  so  as  to  resident  Indians-t' 
V  S^^i,^  Peters.  618:  »  WalL  407;  I  McLean,  254;  4  Kan.  40;  W 
Ark.j^{  IBtewt.  A  P.  S?7: 1  Abb.  U.  8.  K7;  1  Woolw.  192;  \A  K.  C. 
614»  I  terg.  256;  1  Abb.  U.  6. 377. 

^  778.  When  tlie  commission  of  a  public  offense,  com- 
Inenced  witboat  the  State,  is  consummated  within  its 
boundaries,  the  defendant  is  liable  to  punishment  there- 
for in  this  State,  though  he  was  out  of  the  State  at  the 
time  of  the  commission  of  the  offense  charged.  If  he  con- 
summated it  in  this  State,  through  tbe  intervention  of  nn 
innocent  or  guilty  agent»  or  any  other  means  proceeding 
directly  from  himself,  in  such  case  the  jurisdiction  is  in 
the  coutity  in  wLich  the  oCFensc  ia  consumtnatt^d. 

OiIbiis«»  cocamitted  abroad.^ A  perseo  Ls  resfwnsJhlo  peuaUy^  wlieu 
be  IsMUruxHi,  to  boththo  Fcrleral  ami  LJi^  SCat(>  govcTfimciU— 101  Mast. 
J I  J  Vji.  ttw.  ra;  3  Dutch,  aoi:  ttiWis.  ^'^H^  bntKc:[j;Ls  u>  crtra-tetTl£)> 
ml  inri&dicUon  of  State— ft  Mich*  d^^  2  Mjijtv.  lOid ;  find  a&e  2  Parker  Or, 
K.  AJU.  AitocoEisul3LaD{lTi[iJn.Lstc.'r:^  reKiJL'ut  abruiiti-lt  Blatrbf.  l::^; 
but  U  lallnilteti  to  penw«!i  owIm  alleKlancii  tatba  United  State»-lt 
Opin.  Alt.-GPii^  414;  asliirai^m*  «r  jmrjuiy— 2  Pa.  St,  :iU;  41  lU.  43Ef;  Of 
blgnjiiy  cammlueUabJXi^itl— 7  Vox  U.  U.  lui;$;  Deitrs.  Wi;  &C!C^  1  Hun,  ijlO; 
32  Ark. Aur>-  Aij^ Alit  LiJiil.  $u ria  to TorKciy comiiiE LtciLabroaJ,  tliD  ulf eii^o 
may  be  c barge d  lii  &cy  cuunty  Inta  vKlch  iho  offfudcr  may  come— 7 
Car.  £  P.  Ao8;  iiuGS.  &  K.  C.  C.  112.  So  tii  cosjis  at  murder— Ruae.  & 
IL  C.  C.  2'Jii  1  Car.  &  K.  2i33;  LI  Coi  C.  U.  L^kB. 

Of!toAe«  coEQmmed  out  of  liha  Statfc— Where  mv  ofT^nBe  was  com- 
■ilued  Lty  procurHilDi^  g(  3  re^deut  o£  ADOLtier  ;stuti3p  tho  aOD-maldeitTt 
^n  b0  punished!  If  iurl^dli-tlOLk  can  beobtaiiH'ii  ot  ills  (u^rjigu— 34  Conn. 
1 J  S  f  ton  tray  a  1 K.  3.  L.  ii&  So,  iucl  ting  aib  a^e  n  I;  Lii  atiLHtlmr  cou  Qtry  to 
eodmuit  pi:Eluiy^U  AILciv  ^43;  or  elvlng  poisoiL  In.  oiio  jurUdlctlon 
wblclh  aperatea-ln  anothcr^S  0>b1o  9t.  l^U  ^^  w^ero  a.  i>arty  orJAlzuite* 
smUsaiu;)}!!!  OD.0  country ,  whSc^ii  jilfectH  u  stream  la  ariociie^--^  W<hk1 
iiT^63&i  £ico4  Baniv  &  AiO-  17^  &r  wliei^o  a  pt^rKoii  sboota  from  on« 
cLilo  fif  a  boiin.<laiy  Uafi^  and  it  tiikes  effect  itn.  tlK>  uttiar  sLUc*  ho  is  tp* 
aWKtBJlJij&Li>tJto1iirLs4:U(:Uoj^  wboixMhoeHect  ifi  ptoduct^tl— i^  Siuil^  iSS: 
UN.J.  U  ii^L  1(iCM:>!^h.  >;  a.ti<lsc&£OiK!ra]l^'— »4  Cojiit.  ilH;  iEn5t,  lU. 
SOirl^re  :k  u^nrLi^ty  waa  sciQUtnizxnl  ill  tho  ml^ltLLo  of  ik  rivet  between 
two  States  tiio  oUense  Is-  coi^ulzablo  Lii  tbfi  latter  State^  the  former 
»ut  cUUuUiia  lurLiiiiLaMi— ?  Met.  i  Ky)  3J1. 

XLLEjJbUUljr  of  fstacipal.— A  u^/^j.  ii:c>ij^nt  prlnclpatlaiwaiUT-Balile  for 
acts,  conunltted  to  bis  agents  as  la  obtaining  goods-  hy  false  pretenses 
-1-1  N.  Y.  113;  Si  K  J.  LTO;  aDenio^  190;  k  Het.  (E:y.>  1;  ft  Coz  C.  a 
2601 4  id.  1%;  so^  as  to  thfr  author  of  a  Ubel-a  Pi<^  804;  7  East*  6ft;  or 
a  tniet  sending  stoteikiroeds  to  auoiher  State  for  sale— 123.  Mass.  430; 
or  sending  lottery  tickets  for  sale— 1 8eig.  A  B.  4B9. 

779.  When  an  inhabitant  or  resident  of  this  State,  by 
previous  appointment  or  en^g^ment^  fi£^hta  a  duel  or  is 
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ooncemed  as  seoond  therein,  oat  of  the  Jurisdiction  of 
this  State,  and  in  the  duel  a  wound  is  inflicted  upon  a 
person,  whereof  he  dies  in  this  State,  the  Jurisdiction  o4 
the  offense  is  in  the  couuty  where  the  death  happens. 

780.  When  an  inhabitant  of  this  State  leaves  the  sam<«' 

for  the  purpose  of  evading  the  operation  of  the  provisionn 

Af  the  Code  relating  to  dueling  and  challenges  to  fight, 

with  the  intent  or  for  the  purpose  of  doing  any  of  the  acts 

prohibited  therein,  the  jurisdiction  is  in  the  county  of 

which  the  offender  was  an  inhabitant  when  the  offense 

was  committed. 

Dneling  and  challenges.— Sending  a  cbaUenge  to  ilglit  <mt  of  the 
State  Is  iudictablo-Thatcb.  0. 0. 390;  Z  Brev.  248;  1  Const.  S.  O.  106;  1 
Hawks*  487.  The  offense  is  continuous,  and  Is  triable  in  the  State 
where  the  challenge  issued— 58  Ga.  S32;  1  Hawks,  487;  2  Camp.  506;  see 
13  Ala.  276;  and  this,  whether  it  reaches  its  destination  or  not— 2  Camp. 
506. 

781.  When  a  public  offense  is  committed  in  part  in 
one  county  and  in  part  in  another,  or  the  acts  or  effects 
thereof  constituting  or  requisite  to  the  consummation  of 
the  offense  occur  in  two  or  more  counties,  the  jurisdiction 
is  in  either  county. 

OonoDirepf  jtjiladiction.— The  plaec  ot  trlnl  la  the  place  of  the 
^QaflUJijtniitloti  of  tlio  oHchbp— 2  lUrb,  42T:  3  FicJt.  30J;  21  Wona.533;  7 
Serg.  *  R.  4fi!' :  tJiou^^h  n  confinrrf  nt  jiirlisatct^oii  KXlsts  In  tlte  pJarfl  Of 
tioiumtincln^  tbe  olleia.se— 2  DulL  ^^;  1^  tQc]-4?1 ;  17  Ark-^'i^l ;  J  Cafflp. 
m&i  2  kl.  S^;  ■£  Low.  U.  O.  liVj;  hut  fLtti^tmjt^  tar:omi^terEme  urti  cog- 
uliable  in  tbfi  placF^  uf  tho  latoinjii— :^ii  Ga.  4'J^:  aoe  u  Lui  C.  v.  i^U 
andfio  fn  c!l»e  of  conapirocloa—  I  Sulk.  L74 ;  ^  Ld.  Kay m.  1  lti7  ^  4  TosIk  Jt  F. 
^i^  or  In  tbc5  pip-vd  wbt*rs  nn  ate  was  done  liy  any  of  tLtui  In  lurther- 
mico  of  tUtlr  de^lRU— ^  lErcwat*  ^75;  'i  StMlL.  ist^j  any  overt  ftc;t  by 
itnf  (it  tlbj  €onspirjvtors  Uetiii'  n  njinJival  of  the  ccmjipfmcy  by  all— ij!3 

3HQ;  11  Blattlil.  Iti3:  7  Bbii.  ITA;  ^^  1^.  An,  3A4;  M  Aln.  ^34:  IrJ  UL^OTj  88 
IU.2!^1;  3  Sen;.  A  R.  'im.  Xa  ^vherti  unci  signulii  lu  oiiorauutyfora 
roljlwry  in  another  county—  I J  N ^:^v.  'iSG.  Tbo  ntacs  of  f^oiiiiiimmatLoii 
jAtliopecQliarscEit  of  tEie  crLmo  in  ULicl— 7  Iv^Dk  1;  and  la  obtaining 


money  by  falae  nret^n^ps— 51  Ind.  413^  ieo  I  Denlaon,  fisl.  Sea  m  to 
•*  Arson, ^14  Cur  4!J5,  If  n  party  in  one  conpiy,  intmsttil  yvilh  prop- 
erty of  tbe  ovjier,  of  terWiiixi  in^ca  it  lu  unotber  county ^  be  la  not  ImblB 
in  tbo  foniier  county » unload  tbe  lutt^iit  to  emb?3ulo  waa  conceived 
t2ier&-51  C^.  J7tf.    H^e  BAiniczzLEaLENT,  anfe«  |  Sll^t. 

7i32.  When  a  public  offense  is  committed  on  the 
boundary  of  two  or  more  counties,  or  within  five  hundred 
yards  thereof,  the  jurisdiction  is  in  either  county. 

Bonndary  line.— A  crime  is  perpetrated  on  the  boundary  between. 
If  perpetrated  within  flye  hundred  yards  thereof— 36  N.  T.  77.  See  as 
to**  Arson."  44  CaL  495. 
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783.  When  an  offense  is  committed  in  tliis  State,  on 
board  a  vessel  niivigating  a  river,  bay,  slou^jli,  lake,  or 
canal,  or  l^lnpf  therein,  in  the  prosecution  of  her  voyage, 
the  jurisdiction  is  in  any  county  through  which  the  ves- 
sel is  navigated  in  the  course  of  her  voyage,  or  in  the 
county  where  the  voyage  terminates;  and  when  the  of- 
fense is  committed  in  this  State,  on  a  railroad  train  or  car 
prosecuting  its  trip,  the  jurisdiction  is  in  any  coimty 
through  which  the  train  or  car  passes  in  the  course  of  her 
trip,  or  in  the  county  where  the  trip  terminates.  [Ap- 
proved January  28th,  1876.] 

OffonBoaou  board  TeBsela,— Congress  cannot  CDnCer  jurisdiction  on 
StACe  court  a,  yet  Stato  <:oiirt3  mrty  exercise  Juried  let  lou  In  cases 
mubotlzed  by  lia  lau-a^ndnot  proliibStcd  by  congressional  Ic^Lsi^itiori 
^-h  WbeEU.  27;  El  Law  Reporter,  2^5;  seo  iti  retcirHT-'i;5tf|  Id.  (KfLl.  Aa  a 
rui{3  offenses  committed  on  shipboard  are  cOErnizablo  by  tbo  soTerclgn 
to  whom  t ho Elilp  belongs— 7  Cox  C.  IJ-  431 :  atul  by  i^tatuteaof  tbn  Unttdd 
States  tbo  Fcdci-^  courts  have  JurlsdltLloti:  ot  nil  o;liMJse<3  ctJiimiltteU 
on  tlio  lilgh  seaa,  or  in  nny  nlaco  out  of  ihe  jitrlsdletlonof  a  State— 6 
Ulatelif,  G;  1  Graijehp  973;  1  Wasli.  C.  C.  41}^^  I  Sum.  1^:  as  hi  fin  open 
roadstead  in  n  foreign  country— 5  Wheat-  1b4  ;  5  IMatchf.  19*    Tho  local 

IurlsdIctJoii  of  a  State  oxtends  to  tlm  (lL^tinn;c  of  n  raTinoEi-shot  from 
ow^ water  mark— 7  N*  Y*  20.5;  see  lij  Met-  a.H7,  A  vesseJ  Is  subject  to 
tbe  lawa  anil  cotitrcl  of  a  country  lb  vIsIih;  7  Mich.  Ifil;  8  kL  3^20:  W 
Wall.  4m;  B.  C.  2  Gre&n  Cr.  E.  La4.  Wilhoiit  n  special  statute  jorlgdic- 
lion  over  Injuries  iipou  ihe  hl^^h  se^s  does  not.  cxUt  la  tho  Fedeml 
courts— 4  Doll.  427:  t  Wash.  C.  O,  i\i-A;  2  Curt.  41ii;  iior  In  tho  courts  of 
a  State— 27  N.  J.  L.  im;  'J  Va.  €as.  '^U5.  Sea  2ii  Miss.  ^[;  24  Miss.  eU. 
Whero  a  ctIiuo  was  committed  on  a  canal-boat*  it  must  ho  alleged  and 
provetl  that  tbo  boat  had  parsed  throujib  some  part  of  tho  county  in 
whlcb  tbo  Indictment  U  foun^i— &i  iiaib,  2M.  Whftre  waters  where 
the  tide  ebbs  and  flaws  are  tneloged  by  ti  rang^e  of  bL-iDcU  amJ  tbo 
main  fihore ,  t  hey  are  w  ithlu  tho  co  unty—3  Parker  C  r.  R.  mi.  "  Or  ly Iulb: 
therein  lu  the  prosecution  of  her  voyage/'  eocistrued— 9  HiUt^, 

784.  The  jurisdiction  of  a  criminal  action— 

1.  For  forcibly  and  without  lawful  authority  seizing 
and  confining  another,  or  inveigling  or  kidnapping  him, 
with  intent,  against  his  will,  to  cause  him  to  be  secretly 
confined  or  imprisoned  in  this  State,  or  to  be  sent  out  of 
the  State,  or  from  one  county  to  another,  or  to  be  sold  as 
a  slave,  or  in  any  way  held  to  service;  or, 

2.  For  decoying,  taking,  or  enticing  away  a  child  un- 
der the  age  of  twelve  years,  with  intent  to  detain  and  con- 
ceal it  from  its  parent,  guardian,  or  other  person  having 
the  lawful  charge  of  the  child;  or, 

8.  For  inveigling,  enticing,  or  taking  away  an  unmar- 


r 
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Tied  female  of  previous  chaste  character,  under  the  age 
of  twenty-five  years,  for  the  purpose  of  prostitution;  or, 

4.  For  taking  away  any  female,  under  the  age  of  six- 
teen years,  from  her  father,  mother,  guardian,  or  other 
person  having  the  legal  charge  of  her  person,  without 
their  consent,  either  for  the  purpose  of  concubinage  or 
prostitution; 

— is  in  the  county  in  which  the  offense  is  committed, 
or  out  of  which  the  person  ujion  whom  the  offense 
was  committed  may.  In  the  commission  of  the  offense, 
have  been  brought,  or  in  which  an  act  was  done  by  the 
defendant  in  instigating,  procuring,  promoting,  or  aiding 
in  the  commission  of  the  offense,  or  in  abetting  the  par- 
ties concerned  therein.    [In  effect  April  9th,  1880.] 

3ubd,l.   Bee  ante,  I  Wl, 

Subd.2,    Seea}i<e«S$266»287,278. 

Sutd,3,    See  ante,  SS  266, 267, 378. 

785.  When  the  offense,  either  of  bigamy  or  incest,  is 
committed  in  one  county  and  the  defendant  is  appro* 
hended  in  another,  the  jurisdiction  is  in  either  county. 

786.  When  property  taken  in  one  county  by  burglary, 
robbery,  larceny,  or  embezzlement,  has  been  brought  into 
another,  the  jurisdiction  of  the  offense  is  in  either  county. 
But  if  at  any  time  before  the  conviction  of  the  defendant 
in  the  latter,  he  is  indicted  in  the  former  county,  the  sher- 
iff of  the  latter  county  must,  upon  demand,  deliver  him  to 
the  sherifl  of  the  former. 

Koperty  bronght  into  another  conntf.—This  section  authoriaesa 

.  ,  .    "^"-t  which  the  property  Is  brought,  when  the 

I  by  iarceny"  in  another  coouty— <i  Pac. 


trial  In  t^c  r<r,v,r.*r  to  which  the  property  is  brought,  when  the  prop- 
erty i  by  larceny"  In  another  county— <i  Pac.  O.  L. 

J,  ^1  f  u<ai.  iw  il.llj,p  14.  bo  said  that  a  thief  commits  a  now  larceny  in 


every  comiiy  ilngui^h  which  lio  passes  with  the  stolen  property— « 
id.  s&lr  Wbpnevcr  lui  offense  is  begmi  in  one  county  and  completed 
iu  anotber.  tiiu  vl^eiuu  may  bo  laid  in  either;  so,  larceny  is  puuislmble 
iu  aiw  cotuily  In  v^UU-h  the  goods  are  brought— 40  Cal.  048;  43  111.  897: 
39  Ail  a^in  MP,  Jil ;  21  id.  14;  4J>  id.  181;  11  Cusli.  4b3:  7  Met.  475;  9 
kU  llaiAi  lu^iL^^.  l.jJ ;  m  N.  Y.  344;  4  Parker  Cr.  B.  255;  11  Wend.  129;  2 
IrfrSuLi.JOiS^  U  Mlilk  itJO;  7CoId.331;  47  Miss.671;  8Ncv.20d;  8o,as  to 
tiiiGezilfUJPitl^jl  Jiuib.  22ft;  11  Wend.  129;  40  Ala.  44;  3  Stewt.  123;  4 
iDin.  U^;  ]  IhLi.  ^V  .h  ;:10;  li  Mo.  453;  35  Ho.  229;  2  D3uLsou,2:)8;  Kuss; 
jt  II.  Cj.  C.  &ii :  ^  iM*^^  ^V 1'.  590;  but  sco  lOO  Mass.  1 ;  but  mere  reception 


of  tUo  ijropprty  tloe«  not  givo  jurisdiction— 51  Cal.  C7P,  without  proof 

m  liio  ii4jwiTsiuciu-L.:  Minn.  70.    The  rule  is  othe — ' — " ' — 

<->14  Cox  \J.  Q.  a,    %m  3  Gray,  434 ;  9  Wend.  605. 


§§  787-92  LOCAL  jiTsisDronoN.  310 

787.  Tlw  joiisdiction  of  a  criminal  action  for  escaping 
from  prison  is  in  any  county  of  tho  State  la  eS6ct  April 
9th,  1880.] 

788.  The  jurisdiction  of  a  criminal  action  for  treason, 
when  the  overt  act  is  committed  out  of  the  State,  ia  in 
any  county  of  the  State.    [In  effect  April  9th,  1880.] 

789.  The  jurisdiction  of  a  criminal  action  for  stealing 

in  any  other  State  the  property  of  another,  or  receiving  it, 

knowing  it  to  have  been  stolen,  and  bringing  the  same 

into  this  State,  is  in  any  coanty  into  or  through  which 

such  stolen  property  has  been  brought.    [In  effect  April 

9th,  1880.] 

L^rcoTi7  In  otkvr  State.— Aa  iK^twceu  the  ^veml  SCHteq,  Jarlfldl^ 
tlon  G:[l^UatcoiFiiuoii  law  In  tbe  Stsito  Luta  ^vhkh  the  Ftolf^n  nTOwrl^ 
l»  brougljt>-l  Utish.  UH:  3  Bto^rt- 123 j  2  Mass.  N;  f)Grn>  ,7  j  1  tnival,  IM: 
1  Hayw.  \mi  I  Hir.  &J.  U^ii  H  Cnnn.  I8(i-,  24  Mich.  IW;  34  MLa^.SaS:  26 
lU.  170;  35  JVlo,  2L»Ji  it  Nev.  4^;  UIo^vA,  4;f>;  2  Orcg,  ilH;  U  OWft,  43S:  *t 
Olila  B 1. 1  ci8.  Aa  rt !  n  snn  i  a  Sta.ti^  it  1  u  f j  t  ]  d  u  o  C  to  c  Jiist  \v  itbout  t^  stat* 
ut:e-.'imlin.C]f^^  H  Ln.Aii.'JT!^^  2  JoliiiM.  47T;  14,  il'-H  3L  N.  J.  L.FIj  1 
Keb.  11:  nnJ  suHi  suuutes  are  constUiitiqnlil— 4  Hhidp1ik461;  15  XM, 
t7i:  67  Mt).  59  r  but  see  4»  td.  1S1{  I  Ort^y,  AH.    Set?  on^^^.  §  197,  Uld 

790.  The  jurisdiction  of  a  criminal  action  for  murder 

or  manslaughter,  when  the  injury  which  caused  the  death 

was  inflicted  in  one  county,  and  the  party  injured  dies  in 

another  county  or  out  of  the  State,  is  in  the  county  where 

the  injury  was  inflicted.    [In  effect  April  9th,  1880.] 

Oonsnmmation  oat  of  State.— Where  a  person  assaulted  in  one 
State  went  to  another  State  and  died  there,  the  charge  is  not  cognia- 
able  in  the  courts  of  the  latter  State-^  Dutch,  499;  see  7  Mich.  lA. 

791.  In  the  case  of  an  accessory  in  the  commission  of 
a  public  offense,  the  jurisdiction  is  in  the  county  where 
the  offense  of  the  accessory  was  committed,  notwithstand- 
ing the  principal  offense  was  committed  in  another 
county. 

The  act  of  Oongress  punishing  for  murder  does  not  embrace  an 
accessory  before  the  fact— Hemp.  481;  but  see  2  Blatchf .  307.  A  per- 
son who,  out  of  the  State,  becomes  an  accessory  before  the  fact  to  a  fel- 
ony committed  within  the  State,  cannot  be  punished  by  the  laws  of 
Indiana— 19  Ind.  421.  See  ante,  Ss  31, 32,  and  notes. 

792.  The  jurisdiction  of  a  criminal  action  against  a 
princifial  in  the  commission  of  a  public  offense,  when 
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such  principal  is  not  present  at  the  Gommission  of  the 
jnrincipal  offense,  is  in  tbe  same  conntj  it  wonid  be  under 
tliis  Code  if  Le  were  so  present  and  aiding  and  abetting 
thexein.    [In  effect  April  dth,  1880.] 

79^  When  an  act  charged  as  a  public  offense  is  within 
the  jurisdiction  of  another  State  or  country,  as  well  as  of 
this  State,  a  conriction  or  acquittal  thereof  in  the  former 
is  a  bar  to  the  prosecution  or  indictment  therefor  in  this 
State. 

Bav  to  proseovtion.— The  district  In  wMch  the  trtfi]  Is  had  mist 
have  been  ascertained  before  tbe  commission  of  tbe  crime— 6  Blatchf. 

WOi   Where  an  offense  U  co       ""    "       "    "  

Urst  one  prosecmmg  absorbs 
" Bwrongfur* 


WOi  Where  an  offense  U  comnjltted  asalast  two  sovereignties,  the 
Urst  one  prosecmmg  absorbs  lt-97  U.  8.109.  It  Is  no  defease  that  tbe 
parties  were  wrongfully  arrested  In  one  State  and  taken  to  anotber-21 
Iowa,  467;  see  ft  Parker  Cr.  K.  507. 

794.  When  an  offense  is  within  the  jurisdiction  of  two 
or  more  counties,  a  conviction  or  acquittal  thereof  in  one 
county  is  a  bar  to  a  prosecution  or  indictment  therefor  in 
another. 

Trial  as  a  bar.— A  trial  fai  one  ewatty  to  a  bar  to  a  trial  In  evenr 

other  coanty-43  DI.  397 ;  39  Ala.  684 ;  7  ^old.  331. 

795.  The  jurisdiction  of  a  yiolation  of  sections  four 
hundred  and  twelve,  four  hundred  and  thirteen,  and  four 
hundred  and  fourteen  of  the  Penal  Code,  or  a  consphracy 
to  violate  either  of  said  sections,  is  in  any  county,  Arst,  in 
which  any  act  is  done  toward  the  eommiasion  of  the  of- 
fense; or,  second,  into,  out  of,  or  through  which  the  of- 
fender passed  to  commit  the  offense;  or,  third,  where  the 
offender  is  arrested.    [Approved  Maxeh  7th,  1874.] 
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CHAPTER  n. 

OF  TBS  TDIB  OF  COHMBKCIKO  CBIMINAL  ACTIONS. 

S  799.  Prosecution  for  murder  may  be  commenced  at  any  timet 

S  800.   Limitation  of  tliree  years  in  all  otlier  felonies. 

%  801.   Limitation  of  one  year  in  misdemeanors. 

S  602.  Exception  when  defendant  is  out  of  the  State. 

S  803.   Indictment  found,  when  presented  and  filed. 

799.  There  is  no  limitation  of  time  within  which  a 
prosecution  for  murder  must  be  commenced.  It  may  be 
commenced  at  any  time  after  the  death  of  the  person 
killed. 

Statute  of  llmitatipnK  appllpa  to  offenses  perpetrated  before  Its 
ttha^a^o  rtl  Trell  (ut  to  sub.'^eiMueiit  (9 (Tenses -8  McLean,  89;  id.  46!);  2 
CmiicH,  31-'  fi  Crniii^b  C.  C  td;  1  Vm^^.  Cas.  453;  and  to  conmiou-law 
OflTenaea-l  Cranch  €.  C,  4ii'>;  1!  til.  i]\i;  4  id.  442;  contra,24  Tex.  (il:  but 
If  M  exieudaUi^  tlnio  for  ftnfllng  mi  Indictment,  it  does  not  apply  to 
pfPNiouB  crlnitia^-as  N.  Y.  Wua^  67  Id-  <T:i;  65  id.  93;  Id.  495;  id.  613;  4.1  N. . 
Y.  ii-i-I\  47  l±  tm-.  2^UL4m;  2^  Ml.  ii'H;  24  id.  20;  6  id.  463:  49  Barb. 
IIL  Tho  nunnte  begin*  tn  run  oti  ihn  day  of  commlttlnj?  the  offense 
—7G  Tex,  fi'i.  Ill  bi^Ln>%  U  ruua  rruni  i  tio  bigamous  marriage,  unless  the 
at^tutes  mnke  the  iTLme  couliuuoiis— til  Pa.  St.  428;  32  Ark.  205.  Cou- 
tijikiotiii  witbholdlng  of  i)raiir;rly  la  uot;  a  coutinuous  offense— 98  U.  S. 
IrXt.    There  [3  no  limitation  within  which  to  prosecute  for  murder— 44 


800l  An  indictment  for  any  other  f eiony  than  murder 
must  be  found,  or  an  information  ^ed,  within  three  years 
after  its  commission.    [En  effect  April  9th,  1880.] 

See  12  GaL  294;  4410.99. 

801.  An  indictment  for  any  misdemeanor  must  be 
found,  or  an  information  filed,  within  one  year  after  its 
commission.    [In  effect  April  9th,  1880.] 

802.  If,  when  the  offense  is  committed,  the  defendant 
Is  out  of  the  State,  the  indictment  may  be  found  or  an  in- 
formation filed  within  the  term  herein  limited  after  his 
coming  within  the  State,  and  no  time  during  which  the 
defendant  is  not  an  inhabitant  of,  or  usually  resident 
within  this  State,  is  part  of  the  limitation.  [In  effect 
AprU  9th,  188a] 
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Aluence  from  Stale  .—Tho  tlm«}  ititit  thf^  d^fenitanit  trip^  bn  nnt  uF 
tbe  fimto  ia  no  itfirt  of  tlin;  lunEriiilD!i--r4  caI.  3S.  So^  itlfflu  or  conceal- 
ment B4i!;pend  3 1  lie  nmaUng  of  III 0  ftntutiQ^r'i  Cmhch  l'.  C.  3R;  IJ.  Utl; 
fl7  lEnL  IE&;  A  O&y*  12^  \  it  upcd  notliR  sped  ft!  I  r  iitcaddd— U  Wall.  Ifigj  4 
Day,  123;  S  Crunch  a  Q.  Uh  *  irl.  73:  2  Low.  2tt7;  2&N.  H.  2;i:  £3  Pa^ 
et.'i"79j  wfifra,  a  Parlter  Cr,  h>  231?  7*  N.  €.  2;m\  4  Ga.  31&:  10  itiimph. 
S2;  ft  Itid.  4*Mi;  7  lowd.  409.  1%  devoWcft  eta  thti  tiro!>pnution  to  ?ihow  ilia 
OflenaoivltWritbe  statutory  period- 12  Cal.  'm:  I8ld.  SS;  Ifite^LSia; 
1  fttuwt,  &  P.  £<»fti  4  Day,  l^l?  2S  Pa,  Bt.  2313:  Eui^a.  *  R.  C.  C.  563; 
bnt  the  prosecution  may  proTe,  irUhicmt  avcrtlDSf  It,  that  <:li*fczidant  ti 
wtibin  the  statute— 1 7  wnll.  1C3!  a  JlcJ.i-aii,  4&,i:  and  pc!jft€raiit.li  C.  O, 
Tti  «dHe,21^;  9Coweb,«»i  21^.  Cm,  l&a;  1C»  Huznpli.  A2;  S  BUckf. 

803.    An  indictment  is  found  within  the  meaning  of 

this  chapter,  when  it  is  presented  by  the  grand  jury  in 

open  court,  and  there  received  and  filed. 

When  ceasea  to  ran.— After  commencement  of  legal  proeeedlnga 
.«._  .^.^^ . — .,-_^^«,^_-,  ^„^ ^  -_  the  merits— 3  Brewst. 

_. . dismissal  of  the  action 

„_  indictment  must  be  fomid  to 

.  /ent  the  t>ar  of  the  statute,  sentence  need  not  he  within  the  Umita- 
»n— I  BrewBt  IM. 

PBV.  Cona^jMT. 


preT< 
oon- 
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CHAPTER  ni. 

THB  nnrOBMATIOK. 

S  606.  Complaiiit  defined. 

S  807.  Magistrate  defined. 

S  808.  Who  are  magistrates. 

S  809.  Filing  infonpatlon. 

806.  The  complaint  is  the  allegation  in  writing  made 
to  a  court  or  magistrate  that  a  person  has  been  gnilty  of 
some  designated  offense.    [In  effect  April  9th,  1880.] 

PrDSQCutiona  In  To  d  era  I  conrti-— Tlio  limitation  in  tlio  Fedorai 
Cutii^LUutiDEu  of  prosecutions  to  iTitllctTBciit-i  hy  tlio  gmnUl  iviry, 
aijplLes  to  Foilpnil  prosfjcutlonfl— 24  Ala.  (JTi;  1  Kldi.  85j  30  Wi$.  3:  a 
Vt.  ftl,  Spo  Const,  U.  S.  AinrtC  art*  v.  lint  crimes  sigi^Eiist  IUej 
elective  rran(?hl>&  i?tin  be  {^ruseL^ut^il  by  tDforanatton— seo  Ktv.  Sua. 
tJ-  fl.  ^  lUliJ:  pr  fof  nilsilemt'ajiora  whkQ  ild  nut  ijrocludiLS  thoi  iierjauii 
COnvtHcfl  mnn  belbtf  a  wltinJbis— 1  0;ill.  1:  1  Ont  L,  J.  SO.!;  I  Sflwy* 
7W1;  17  WhU.  41  m;  l^M.  11*5.  fioo  13  Wall,  5:)h  3  I>1b.  ?75i  Ifi  Hank.  Iti^E. 
*».  Aa  for  vitilatfau  of  tiio  revenue  l;iw— 'J  I  Int.  Hbv.  Rec.  148.  Severity 
of  puhl^LiinciLi  dcie^not^  by  Ltaelf.  make  a  crlms  uxtuojit^ug^p  Ctiweitr 
IVtV,  3  WaLts  *t  S.  SUSi  1  Moody  C.  C.  34. 

Frosecntion  in  State  courts.— The  Code  authorizes  a  proceeding 
by  Information  only  when  a  defendant  lias  been  ezamlnea  and  com- 
mitted—6  Pac.  C.  L.  J.  526.  Where,  after  conviction  upon  informal  Ion 
for  grand  larceny,  a  motion  in  arrest  of  judgment  was  made  on  Uic 
ground  that  the  court  had  no  iurlsdiction  to  try  tho  offense  without 
an  indictment,  held,  properly  denied— 6  Pac.  G.  L.  J.  819.  Where  an 
act  reduces  a  felony  to  a  misdemeanor  by  a  repeal,  notwithstanding 
such  repeal  a  prosecution  under  it  may  be  maintained  in  accordance 
with  c  729  of  the  Political  Code,  but  it  must  be  by  indictment  and  not 
by  information— 6  Pac.  C.  L.  J.  727. 

Extortion  In  office— Any  private  citizen  may  maSie  the  complaint 
against  an  ol&cer— 19  Cal.  216.  See  43  Cal.  229;  see  ante,  S  701.  The  pro- 
ceeding by  information  is  opposed  to  neither  the  Constitution  of  the 
United Btatos  nor  of  this  State—  6 Pac.  G.  L.  J.626. 

807.  A  magistrate  is  an  officer  haying  power  to  issue 
a  warrant  for  the  arrest  of  a  person  charged  with  a  public 
offense. 

808.  The  following  persons  are  magistrates: 

1.  The  justices  of  the  Supreme  Court. 

2.  The  judges  of  the  Superior  Cotirts. 

3.  Justices  of  the  peace. 
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4.  Police  magistrates  in  towns  or  cities.     [In  effect 
March  12tli,  1880.] 
Sttbd.2,    S6e6lGaL376. 
Subd,i.   See  39  Gal.  706. 

809.  When  a  defendant  has  been  examined  and  com- 
mitted, as  provided  in  section  eight  hundred  and  seventy- 
two  of  this  Code,  it  shall  be  the  duty  of  the  district 
attorney,  within  thirty  days  thereafter,  to  file  in  the  Supe- 
rior Court  of  the  county  in  which  the  offense  is  triable,  an 
Information  charging  the  defendant  with  such  offense. 
The  information  shall  be  in  the  name  of  the  People  of  the 
State  of  California,  and  subscribed  by  the  district  at- 
torney, and  shall  be  in  form  like  an  indictment  for  the 
same  offense.    [Ijp  effect  April  9th,  1880.] 

The  information  .^So  far  as  its  stmctore  Is  concerned,  tlie  same 
mles  apply  as  in  case  of  an  indictment-^  Ala.  865;  30  La.  An.  557;  6 
Tex.Ct.App.202i  id.  244;  LawB.  2  Q.B.  40.  Tbo  samo  certainty  is 
required  in  charging  offenses  as  in  an  indictment— 10  Ind.  404;  14  id. 
425:  23  id.  61 ;  S5  id.  419:  Al  id.  Ill ;  and  it  must  contain  all  the  substan* 
tiai  requirements  of  an  indictment— 7  Ind.  654;  4  id.  577.  An  informa- 
tion will  lie,  at  conmion  law,  for  an  exhibition  which  tends  to  corrupt 
morals  or  shock  humanity— 3  Day,  103:  and  it  must  state  acts  of  in- 
decency  or  immorality— id.  U  it  is  for  an  offense  created  by  stat- 
ute. It  is  sufficient  if  it  is  in  the  language  of  the  statute— 14  Conn. 
487.  An  information  for  being  a  common  cheat  must  state  particular 
acts— 1  Chip. ( Vt.)  129.  If  it  be  for  a  first  offeuse,  it  need  not  .lilcgo  that 
tt  is  for  a  first  offense— 9  Conn.  500.  If  for  additional  puuishment.  It 
should  aver  previous  convictions— 2  Met.  408.  It  is  sumcient  to  allege 
that  the  convict  had  been  discharged  by  a  pardon— 3  Met.  403 ;  but  see 
Sid.  406.  It  need  not  allege  that  he  informs  under  his  official  oath~ 
Brayt.  132:  but  where  it  charged  that  he  verily  believed  defendant 
eonunittea  the  offense,  it  was  iield  bad  on  motion  to  quash— 31  Ind. 
310.  The  prosecuting  attorney  is  alone  authorized  to  amend— 12  Conn. 
101;  29  id.  463;  38  NT  H.  314;  1  Daua»  595:  2  Ld.  Baym.  1472;  id.  1307. 
There  must  be  first  a  complaint  supported  by  oath,  showing  probable 
canae,  followed  by  arrest  and  examination,  and  a  filing  of  the  inf orma* 
tion-1  Abb.  U.  S.  431;  1  Sawy.  701.  It  cannot  be  amended  by  adding 
ch2tfgea-l  Dana,  505;  and  objection  to  the  filing,  or  a  motion  to  quash; 
maybe  made  in  case  of  variance  with  the  presentment— 2  Gi-att.  555. 
Tbey  may  be  amsnded  by  the  Court,  or  by  a  Judge  at  chambers— 88  N. 
^314. 
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GHAPTEB  IV. 

THB  WASBAMT  OF  ABBJ&IT. 

S  811.  Examination  of  tha  proMcntor  andUa  witnasses  upon  the  la* 

formation. 
S  812.  Depositions,  wliat  to  contain. 
I  818.  When  waiTant  may  iasne. 
1814.  Form  of  warrant 
I  818.  Mamo  or  description  of  the  defendant  In  the  warrant,  and 

statement  of  tlie  ofTense. 
I  818.   Warrant  to  be  directed  to  and  executed  hj  peace  officer. 
I  817.  Wlio  are  peace  officers. 

S  818.   To  wliat  peace  officers  warrants  are  to  IM  directed. 
S  819.   Same;  and  when  and  how  executed  in  another  county. 
S  820.  Indorsement  on  warrant,  for  service  In  another  county. 
S  821.  I>efendant  to  be  taken  before  the  magistrate  issuing  the  waiv 

rant,  etc 
I  822.  Defendant  arrested  for  misdemeanor  in  another  county,  to  be 

admitted  to  ball. 
S  823.  Proceedings  on  taking  ball  from  the  defendant  in  such  cases. 
S  824.  'When  bail  Is  not  given.  When  magistrate  who  issued  warrant 

cannot  act. 
I  825.  No  delay  in  taking  defendant  hetore  magistrate. 
S  828.  Proceedings  where  defendant  is  ta^en  Iteforo  anothermagi^ 

trate. 
S  827.  Proceedings  for  offenses  triable  in  another  county. 
S  828.  Duty  of  officer. 
S829.  Admission  to  balL 

811.  When  an  information  is  laid  before  a  magistrate 
of  the  commission  of  a  public  offense,  triable  within 
the  county,  he  must  examine  on  oath  the  informant  or 
prosecutor,  and  any  witnesses  he  may  produce,  and  take 
their  depositions  in  writing,  and  cause  them  to  be  sub- 
scribed by  the  parties  making  them. 

Proceedings.— The  proceedings  are  regarded  as  continuous.' unless 
formally  adjourned— 2»  Mich.  173.  An  information  not  suppoited  bf 
oath  or  affirmation  will  nut  uutborize  a  warrant  of  arrest— 1  Abb.  U. 
8.491;  1  Gale  AD. 454;  IQ.B. 889.    See54CaL103. 


317  WARBAirr  of  abrbst.  §§  812-X5 

812.  The  depositioa  mtist  net  forth  tho  facts  stated  by 
the  prosecutor  and  his  witnesses,  tonUiugr  to  establish  the 
eommissiou  of  the  offense  and  the  guilt  of  the  defend- 
ant. 

813.  If  the  magistrate  is  satisfied  therefrom  that  the 
offense  complained  of  has  been  committed^  and  that  there 
is  reasonable  ground  to  believe  that  the  defendant  has 
committed  it,  he  must  issue  a  warrant  of  arrest. 

814.  A  warrant  of  arrest  is  an  order  in  writing,  in  the 
name  of  the  people,  signed  by  a  magistrate,  commanding 
the  arrest  of  the  defendant,  and  may  be  substantially  in 
the  following  form: 

County  of . 

Tlie  People  of  tJie  State  of  California  to  any  slieriff,  con- 
stable, marthdl,  or  policeman  of  said  State,  or  of  the 
County  of ; 

Information  on  oath  having  been  this  day  laid  before 

me,  by  A.  B.,  that  the  crime  of (designating  it)  has 

been  committed,  and  accusing  C.  D.  thereof,  you  are 
therefore  commanded  forthwith  to  arrest  the  above  named 
G.  D.  and  bring  him  before  me  at  (naming  the  place),  or 
in  case  of  my  absence  or  inability  to  act,  before  the  near- 
est or  most  accessible  magistrate  in  this  county. 

Dated  at ,  this day  of ,  eighteen w 

Before  whom  to  be  taken.— In  case  of  be  absence  or  disability  to 
act  of  the  Justice  Issuing  the  warrant,  the  prisoner  shall  be  talceu  bo- 
fore  another  magistrate,  and  a  direction  to  that  effect  must  bo  Inserted 
ill  the  warrant— 1!)  Cal.  134;  6i  id.  103.  The  law  of  the  State  governs 
» to  its  legaUty-2  Watts,  16S. 

815.  The  warrant  must  specify  the  name  of  the  de- 
fendant, or,  if  it  is  imknown  to  the  magistrate,  the  de- 
fendant may  be  designated  therein  by  any  name.  It  must 
also  state  the  time  of  issuing  it,  and  the  county,  city,  or 
town  where  it  is  issued,  and  be  signed  by  the  magistrate, 
with  his  name  of  office. 

Validity  of.— It  is  Invalid  if  It  does  not  state  the  specific  offense— 1 
Parker  Cr.  B.  104;  8  Jur.  1071;  1 W.  B1.S56;  2  Term  Rep.  18;  6  id.  178; 
9  East,  3o8;  or  if  it  fail  to  specify  the  defendant's  name— 10  Allen,  403; 
1 W.  BL  555;  or  if  it  omits  the  christian  name- 1  Moody  C.  C.  28L 
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816.  The  warrant  must  be  directed  to  and  executed  hy 

a  peace  officer.  ■ 

To  whom  directed— 19  Wis;  900;  7  Car.  A  P.  34S.  The  offlcer  nmy  V& 
descril)ed  by  name  of  his  office— 1  Bam.  ft  C.  288;  2  Dowl.  &  R.  U. 

817.  A  peace  officer  is  a  sheriff  of  a  county,  or  a  con« 
stable,  marshal,  or  policeman  of  a  township,  city  or  town. 

819.  If  a  warrant  is  issued  by  a  justice  of  the  Supreme 
Court,  or  judge  of  a  Superior  Court,  it  may  be  directed 
generally  to  any  sheriff,  constable,  marshal,  or  policeman 
in  the  State,  and  may  be  executed  by  any  of  those  officers 
to  whom  it  may  be  delivered.    [In  effect  April  12th,  1880.] 

See  54  Cal.  103. 

819.  If  it  is  issued  by  any  other  magistrate,  it  may  be 
directed  generally  to  any  sheriff,  constable,  marshal,  or. 
policeman  in  the  county  in  which  it  is  issued,  and  may  bo' 
executed  in  that  county;  or,  if  the  defendant  is  in  another 
county,  it  may  be  executed  therein  upon  the  written  di- 
rection of  a  magistrate  of  that  county,  indorsed  upon  the 
warrant,  signed  by  him,  with  his  name  of  office,  anddated^ 
at  the  county,  city,  or  town  where  it  is  made,  to  the  fol- 
lowing effect:  "This  warrant  may  be  executed  in  the 
county  of "  (naming  the  county). 

See  64  Gal.  103. 

820.  The  indorsement  mentioned  in  the  last  section' 
cannot,  however,  be  made  unless  the  warrant  of  arrest  be 
accompanied  with  a  certificate  of  the  clerk  of  the  county 
where  such  warrant  was  issued,  under  the  seal  of  the  Su- 
perior Court  thereof,  as  to  the  official  character  of  the 
magistrate,  or,  unless  upon  the  oath  of  a  credible  witnesjs, 
in  writing,  indorsed  on  or  annexed  to  the  warrant,  prov- 
ing the  handwriting  of  the  magistrate  by  whom  it  was 
issued.  Upon  such  proof,  the  magistrate  indorsing  the 
warrant  is  exempted  from  liability  to  a  civil  or  criminal 
action,  though  it  afterwards  appear  that  the  warrant  was 
illegally  or  improperly  issued.    [In  effect  April  12th,  1880.] 

821.  If  the  offense  charged  is  a  felony,  the  officer 
making  the  arrest  must  take  the  defendant  before  the 
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magistrate  who  issued  the  warrant,  or  some  other  ma^s-' 
trate  of  the  same  county,  as  provided  in  section  eight 
hundr^  and  twenty-four. 

One  azretted  for  a  felony,  to  procure  bail,  most  be  taken  before  the 
Biaglstrate  wlio  issued  tlie  warrant,  or  some  other  magistrate,  in  tbe 
•anuJi(Mmty-54  Cal.  103. 

822.  If  the  offense  charged  is  a  misdemeanor,  and  the 

defendant  is  arrested  in  another  county,  the  officer  must, 

upon  being  required  by  the  defendant,  take  him  before  a 

magistrate  in  that  county,  who  must  admit  the  defendant 

to  bail,  and  take  bail  from  him  accordingly. 

See  M  Cak'  103.  In  fixing  the  amount  of  ball,  the  sole  purpose  should 
be  to  cause  the  appearance  of  accused  to  answer  the  charge— 54  Cal.  76.. 
Admission  to  bafl,  in  all  but  capital  cases,  U  a  right  of  accused— 19  Cal. 
Mi .  See  Const.  Prov.  ante,  page  15. 

823.  On  taking  the  bail,  the  magistrate  must  certify 
that  fact  on  the  warrant,  and  deliver  the  warrant  and  un* 
dertaking  of  bail  to  the  officer  having  charge  of  the  de- 
fendant. The  officer  must  then  discharge  the  defendant 
from  arrest,  and  must,  without  delay,  deliver  the  warrant' 
and  ^ndertaking  to  the  clerk  of  the  court  at  which  the  de- 
fendant is  required  to  appear. 

824.  If,  on  the  admission  of  the  defendant  to  bail,  the 
bail  is  not  forthwith  given,  the  officer  must  take  the  de-' 
fendant  before  the  magistrate  who  issued  the  warrant,  or, 
in  case  of  his  absence  or  inability  to  act,  before  the  near- 
est or  most  accessible  magistrate  in  the  same  county,  and^ 
must  at  the  same  time  deliver  to  the  magistrate  the  war- 
rant with  his  return  thereon  indorsed  and  subscribed  by 
him. 

See  54  Cal.  103. 

825.  The  defendant  must  in  all  oases  be  taken  before 
the  magistrate  without  unnecessary  delay,  and  any  at- 
tomey-at-law  entitled  to  practice  in  courts  of  record  of 
California,  may,  at  the  request  of  the  prisoner  after  such 
arrest,  visit  the  person  so  arrested.  [In  effect  April  9th, 
1^80.] 

826.  If  the  defendant  is  brought  before  a  magistrate 
other  than  the  one  who  issued  the  warrant,  the  depositions 
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on  whicb  tlio  warrant  was  grant  giI  must  bo  scut  to  that 
magistrate,  or,  if  they  cannot  be  procured,  the  prosecutor 
and  his  witnesses  must  be  summoned  to  give  their  testi- 
mony anew. 

Rights  of  prisoner.— The  only  rights  that  he  can  exact  are,  that  the 
afhdavits  shall  be  transmitted,  or  that  tho  prosecutor  and  his  wit- 
nesses be  summoned  to  testify  anew— 19  Cal.  135. 

827.  When  an  information  is  laid  before  a  magistrate 
of  the  commission  of  a  public  offense  triable  in  another 
county  of  the  State,  but  showing  that  the  defendant  is  in 
the  county  where  the  information  is  laid,  the  same  pro- 
ceedings must  be  had  as  prescribed  in  this  chapter,  ex- 
cept that  the  warrant  must  require  the  defendant  to  be 
taken  before  the  nearest  or  most  accessible  magistrate  of 
the  county  in  which  the  offense  is  triable,  and  the  depo- 
sitions of  the  informant  or  prosecutor,  and  of  the  wit- 
nesses who  may  have  been  produced,  must  be  delivered 
by  the  magistrate  to  the  officer  to  whom  the  warrant  is 
delivered. 

828.  The  oificer  who  executes  the  warrant  must  take 
the  defendant  before  the  nearest  or  most  accessible  mag- 
istrate of  the  county  In  which  the  offense  is  triable,  and 
must  deliver  to  him  the  depositions  and  the  warrant,  with 
his  return  indorsed  thereon,  and  the  magistrate  must  then 
proceed  in  the  same  manner  as  upon  a  warrant  issued  by 
himself. 

829.  If  the  offense  charged  in  the  warrant  issued  pur- 
suant to  section  eight  hundred  and  twenty-seven  is  a 
misdemeanor,  the  officer  must,  upon  being  required  by 
the  defendant,  take  him  before  a  magistrate  of  the 
county  in  which  the  warrant  was  issued,  who  must  ad- 
mit the  defendant  to  bail,  and  immediately  transmit  the 
warrant,  depositions,  and  undertaking,  to  the  clerk  of 
the  court  in  which  the  defendant  is  required  to  appear. 

To  procure  ball,  the  prisoner  must  be  taken  before  the  magistrate 
who  Issued  the  warrant,  or  some  other  magistrate  of  the  same  county 
-M  Cat  lot.  See  «MKe,S822»  note. 
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CHAPTER  V. 

ARREST,  BY  WHOM  AND  BOW  ICADS* 

I  8SI.  Arrest  defiued.   By  whom  made. 

S  835.  How  ail  arrest  is  luado  aud  wliat  restraint  allowed. 

S  838.  ArrestH  by  peace  officers. 

S  837.  Arrests  by  private  persons. 

S  838.  Magistrates  may  order  arrest. 

I  839.  Persona  malclns  arrest  may  summon  assistance. 

S  840.  When  tiio  arrest  may  be  made. 

S  841.  Arrest,  liow  made. 

S  842.  Wnmint  must  be  shown,  when. 

S  M3.  What  force  may  1>o  used. 

S  844.  Doors  and  windows  may  be  broken,  when. 

I  845.  Same. 

S  846.  Weapons  may  be  taken  from  persons  arrested. 

S  847.  Duty  of  a  private  person  who  has  made  an  arrest. 

I  848.  Duty  of  officer  arresting  wltli  warrant. 

S  849.  Person  arrested  without  a  warrant  to  be  taken  before  a  magis- 
trate.  Information  to  be  filed. 

S  850.  Arrest  by  telegraph. 

S  8S1.  Same. 

834.  An  arrest  is  taking  a  person  into  custody,  in  a 
case  and  in  the  manner  autliorized  by  law.  An  arrest 
may  be  made  by  a  peace  officer  or  by  a  private  person. 

Arresti  when  illegal.— An  arrest  will  not  be  avoided  by  mere  cleri- 
cal or  formal  errors  in  the  warrant— ns  Mass.  4 ;  see 49  Darb.  89;  8  Kich. 
17.  A  warrant  may  be  void  as  to  the  parties,  but  voidable  only  as  to 
the  offlcer-il  N.  11. 262;  1  Lead.  C.  U.  'iuO.  Wiicn  absolutely  void,  the 
officer  cannot  excuse  himself— 20  Vt.  321 ;  as  wlic/o  it  is  d«itcd  on  Sun- 
day—13  Mass.  324:  or  where  it  Las  no  seal— 1  Hayw.  471 ;  'i&  Mo.  3ii0;  5 
Ired.  72;  1  £ast  P.  G.  cli.  5.  §  5S;  but  n  wafer  or  scroll  is  sufficient— 34 
Me.  210;  9  Watts,  311;  49  Mo.  188;  9  Jur.  442;  7  Q.  B.  232. 

Validity  of  arrest.— To  make  an  arrest  valid,  the  officer  must  be  en- 
gaged in  the  execution  of  a  duty— 13  Cox  C.  C.  2U2.  Where  an  arrest 
u  made  beyond  tho  Jurisdiction  of  the  magistrate  who  issued  the  war- 
rant, it  is  illegal-65  N.  C.  327;  79  id.  605;  or  outside  of  the  district  of 
the  offlcei^l  Conn.  40;  4  id.  107;  7  id.  4.W;  4  Mass.  232.  Whore  n  fugl- 
tivo  was  an*estcd  in  another  State,  though  the  arrest  is  illegal.  It  Is 
not  ground  for  his  disohiirge  ou  habeas  corpus— M  Pa.  St.  37.  See  4 
Parker  Cr.  R.  253.  Where  the  offense  charged  in  tho  warrant  is  not  a 
subject  of  arrest.it  is  illegal— 20  Alb.  L.J.  215.  Where  a  person  has 
been  discharged  by  a  magistrate,  an  officer  cannot  nyarrest  him  without 
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»  new  warrant— 30  Barb.  300.  disapproTln?  6  Hill.  340;  but  an  officer 
may  re-arrest  a  person  after  voluntarily  releasing  lilni— 9  Met.  259. 

X  835.  An  arrest  is  made  by  an  actaal  restraint  of  the 
person  of  the  defendant,  or  by  his  submission  to  the  cus- 
tody of  an  officer.  The  defendant  must  not  be  subjected 
to  any  more  restraint  than  is  necessary  for  his  arrest  and 
detention. ' 

Arref't.how  made.— No  manual  touching  is  necessary~18  6a.  892; 
It  Is  sufficient  If  the  party  be  within  the  power  of  the  officer  and  sub- 
mits to  the-arrest—f  Wend.  216;  20  Ga.  S71;  18  N.  H.  198:  1  Car.  &  P. 
163;  Moody  &  M.  244:  contra,  2  N.  H.  818;  Harp.  (S.  C.)  453;  Bald.  239; 
3  Ear.  (Del.)  41B;  id.  668.  It  is  thedutyof  the  party  to  submlt-4  Allen, 
N.  B.  440.  To  inform  defendant  that  he  is  arrested,  and  to  lock  the 
door,  is  sufficient— Cas.  t.  Hardw.  284;  or  to  inform  him,  and  touch 
him  only  with  the  finger— 1  Salk.  79. 

836.  A  peace  officer  may  make  an  arrest  in  obedience 
to  a  warrant  delivered  to  him,  or  may,  without  a  warrant, 
arrest  a  person — 

1.  For  a  public  offense  committed  or  attempted  in  his 
presence. 

2.  When  a  person  arrested  has  committed  a  felony,  al- 
though not  in  his  presence. 

3.  When  a  felony  has  in  fact  been  committed,  and  he 
has  reasonable  cause  for  believing  the  person  arrested  to 
have  committed  it. 

4.  On  a  chaige  made,  upon  a  reasonable  cause,  of  the 
commission  of  a  felony  by  the  party  arrested. 

5.  At  night,  when  there  is  reasonable  cause  to  believe 

that  he  has  committed  a  felony. 

^Subd.  1.  Offenses  committed  In  presence  of  officer— 5  Har.  (DeL) 
605;  19  0hloSt.248;  2 Hill,  (S.  CO  619:  8Serg.&B.47;  71111.73;  17  How. 
Pr.  100;  3  Wend. mi  9  Car.  &  P.  474;  6  £1?&  B.  188;  or  even  after,  if 
danger  has  not  ceased— 7  Cox  C.C.  889;  and  see  71  IlL  78;  limited,  36  N. 

J3uM.2.  For  felon7~12  Cush.  246;  id.  616;  71  Hi.  78:  Cald.  291;  1 
Lead.  0.  C.  196;  and  such  misdemeanors  as  cannot  be  stopped  or  re- 
dressed without  immediate  arrest— 3  Fost.  &  F.  869;  4  id.  156;  but  for 
cruelty  to  animals,  he  cannot  arrest  without  a  warrant— 6  Lans.  84;  2 
Daly,  220. 

JSubd.  3.    Fk'obable  cause.— An  officer  may  arrest  on  probable 

B'Oimd  of  suspicion,  and  without  a  warrant— 30  Ga.  430;  14  Gray,  65;  tf 
umph.  53;  1  Moody  C.  C.  634;  see  40  Ga.  86;  and  to  Jnstifyhlm,  it 
will  not  be  necessary  to  establish  the  guilt  of  the  party— 49  Ind.  66;  1 
▲m.  Cr.  B.  60;  so.  of  a  constable— 1  Wheel.  C.  C.  w.  A  constable  may 
arrest  on  reasonable  cause  of  suspicion,  or  for  breach  of  peace  in  his 
presence— 67  Pa.  St.  80 ;  8  Serg.  &  s.  47.  So,  a  peace  officer,  for  reason- 
able cause,  may  arrest  ffx  felony— 49  Ind.  66;  6  Humph.  63;  6  Cush.  28i. 
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Be  cannot  arrest  for  a  erime  itrored  or  loipeetetftiiiileai  It  be  a  felony 
— 13  Cush.  246;  i<L«ld.    Contra,  A  Ear.  (Del.)  MS. 

Subd.  4.  On  charge  of  felony.— A  peace  officer,  on  reasonable  cause, 
on  a  charge  of  felony,  can  arrest  without  a  wairant,  but  a  private  per^ 
son  caimot— 1  Doug.  359;  1  Lead.  0. 0. 194;  but  he  is  not  bound  to  ar- 
rest merely  on  representations  that  he  u  a  thlef-^  City  H.  Bee.  4. 
Here  manner.  In  a  man  accused  of  crime,  is  not  probable  cause— 37 
Hlch.  299.  Refusal  to  arrest-see  ante,  S  142.  Warrant  to  be  directed 
to,  and  executed  by,  offlcei^-4ee  trnte,  S  816.  Who  are  peace  officers- 
ante,  6  817.  To  what  to  be  directed— ante,  SS  818»  819.  Dnty  on  arrest— 
S649. 

837.  A  private  person  may  arrest  another— 

i;  For  a  public  offense  committed  or  attempted  in  hia 
presence. 

2.  When  the  person  arrested  lias  committed  a  felony, 
although  not  in  his  presence. 

•  3.  When  a  felony  has  been  In  fact  committed,  and  he 
If  as  reasonable  cause  for  belieying  the  person  arrested  to 
have  committed  it. 

Snbd,  1.  PrlTate  persons^— It  Is  the  dnty  of  all  persons  to  nse  all 
lawtul  means  to  arrest  one  committing  a  breach  of  the  peace— 4  City 
H.-  Bee.  Ill ;  or  an  affray— 1  Boot.  66;  but  he  is  not  justlncd  without  a 
warrant,  unless  the  affray  Is  still  continuiiig,  or  there  is  reasonable 
ground  to  apprehend  its  renewal— 10  Clark  A  F.  28;  S.  C.  1  Lead.  C.  O. 
177.  But  a  private  person  cannot,  of  his  own  authority,  after  an  affray 
or  breach  of  the  peace— 11  Johns.  488.  For  misdemeanors,  after  their 
oommission,  an  arrest  can  only  be  made  on  a  warrant— 3  Parker  Cr.  B. 
M9. 

Subd.  2,  For  felony.— A  private  person  may  arrest,  without  wai^ 
rant,  one.  who  has  committed  a  felony— 1  Wheel.  O.  C.  101;  3  Wend. 
SSO;  llJohns.486;  3  Parker  Cr.  B.  249 ;  17  How.  Fr.  100;  12  0a.8l8;  or, 
on  suspicion,  with  good  reason,  where  a  crime  has  been  actually  com- 
mltted<^-40  n.  Y.  468;  8  Wend.  SSO;  bat  it  must  be  afelonyiwblch  may 
be  tried  hi  the  State-«1  Barb.  91 ;  as  for  an  escape-48  N.  u.  377. 
'  Subd.  8.  Reasonable  cause— see  40  N.  Y.  463;  3  Wend.  350.  May' 
arrest  on  probable  cause— 32  N.  J.  L.  70;  8  Wend.  350:  8  Serg.  A  B.  4i ; 
6 Blnn.  316;  66  Ind.  464:  2  Dev.  58:  8  Jones.  (N.  G.) 434:  but lo  justify . 
an  offense  must  be  in  fact  (BonimItted-i-40  if.  Y.  453;  61  Fa.  St  K$2 ;  .4 
Barb.  490;  2  8elw.  N.  F.  948. 

838.  A  ina^trate  may  orally  order  a  peace  officer  or. 
prlTate  person  to  arrest  any  one  committing  or  attempt- ' 

.  ifig  to  commit  a  public  offense  in  the  presence  of  such' 

magistrate. 

•Ma^strate  mayj  on  his  own  Tlew^  and  wlthont  a  warrant,  arrest  a 
party  for  a  breach  of  the  peaco— &  City  H.  Bee.  U5.  ■     . 

:839.  Ajiy  peison  making  an  arrest  may  otally  sum-' 
moiras  many  persons  as  he  deems  necessary  to  aid  him* 
lierein. 
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Duty  to  aid  officers.  It  Is  the  duty  of  all  persous  to  nso  their  exeN 
tions  to  detect  and  punish  crime;  but  the  law  imposes  no  obligation 
on  a  private  citizen,  milees  called  on  by  a  ministerial  officer— 12  Ohio, 

840.  If  the  offense  charged  is  a  felony,  the  arrest  may 
be  made  on  any  day,  and  at  any  time  of  the  day  or  night. 
If  it  is  a  misdemeanor,  the  arrest  cannot  be  made  at 
night,  unless  upon  the  direction  of  the  magistrate,  in- 
dorsed upon  the  warrant. 

841.  The  person  making  the  arrest  must  inform  the 
person  to  be  arrested  of  the  intention  to  arrest  him,  of 
the  cause  of  the  arrest,  and  the  authority  to  make  it,  ex- 
cept when  the  person  to  be  arrested  is  actually  engaged 
in  the  conmiission  of  or  an  attempt  to  conunit  an  offense, 
or  is  pursued  immediately  after  its  commission,  or  after 
an  escape. 

ITotict}  of  arrest  iniist  ^  giY^n  Ci^mresaly  or  by  implication^??  CaL 
67*;  32  N.  Y.  aOD;  7G  K  C.  10;  wCoko,  (^;  1  Moody  C*  C.  2&7;  ld*3F)0;  Id, 
378»  So  a  private  person  orre^tinrf  nnotJier  must  notify  the  party  of 
his  purpose— (iS  N.  C.  K7*  A  cojistabJe  fiba^liijr  his  bailee  or  staff  ol 
omce  U  atifflelent  Intllnrttlon  of  hsa  authority— :d  N- 1'.  say;  I  Moortr  O. 
C.  334 ;  but  ^hern  the  rltifeiiUfint  kuDwa  Ibc  ofUcer,  it  la  eumclent  noclrft 


— 27Cal.S+5;  6  Grsiy,  aWj  lOMtc^ti.  mS;  ID  Weiid.  614:  5  Hat,  (Del.JiflT; 
n  Ga^  194;  Cm.  Car.  1^.  Municipal  olfieof!}  aro  uhdcr  tlie  protectioa 
of  tbolaw— 30  Ga.  4:^6;  but  if  a  pollcoman  itO  nnt  known,  rcaistajice  Is 
not  a  crime— 7  S  N .  C.  10:7  Tes.  Ct,  A  |>p.  1S3,  II  o  sboul  d  m  ahs  known 
lilu  official  charnoter-2  HI  11,  M.  When  a  mrty  ia  apprehenaert  In  the 
commission  of  An  offeusi^,  nutice  of  oOlcUl  obajfacter  or  cause  of  azrest 
Is  not  necGSsaiF--2T  CaJ.  S72» 

842.  If  the  person  making  the  arrest  is  acting  under 
the  authority  of  a  warrant,  he  must  show  the  warrant,  if 

required- 

Mnat  show  Tarrant.— A  persmi  Arrested  baa  a  rtfflit  to  bm  the  Tar- 
rant unless  ho  first  resist —10  hrich.  les^  6  Gmy,  Sia;  12  Mo.  iM;  li 
Wasfl.  3-2 1:  I  nayw-  171;  m  Wen  J.  614;  acicl  see  »  Han  (Del.)  487:  W 
Ohio  St.4£'&;  and  If  tlio  officer  l3  uoCknoTrn  hois  bounato  ehownls 
iuthorlty— a  tretU  201 :  1  WJnst,  (M,  O  No.  U 144.  TVhere  a  violent  as- 
aanlt  iB  niado  upon  tho  oUcer^  iiotk-a  in  not  reqnhred- 27  C^l.  5t)S^  1 
Bi'adr  127.  Tha  ofliccr  li^  nothoandto  exhibit  bb  warrant  before  i«w 
cuTing  h!3  prlsoner—fi  (Jray.  3ryjj  m  Ga.  4:^.  A  regular  officer  witMa 
bis  district  Ls  not  bound  to  &hoiv  hl$  proee3s^2  IIILI,  8C. 

843.  When  the  arrest  is  being  made  by  an  officer  under 
the  authority  of  a  warrant,  after  information  of  the  in« 
tention  to  make  the  arrest,  if  the  person  to  be  anested 
either  flees  or  forcibly  resists,  the  officer  may  use  all  nec- 
essary means  to  effect  the  arrest. 
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FovM  xaay  lie  and.— The  oftcer  mat  mako  QiovrRSk  with  as  littl* 
foTce  luijMflsTble--^  HaSr.  (pel.)  868;  tmt  an  necessoEy  force  mar  h« 
■  asea-8  wto.  lit;  «r4  lie  will  bo  JnsCined  in  kl!Un$(  te  present  an  f«capfr 
after  the  fltctual  comnUssioQ  of  a  felony-4  i'aiicer  Or.  B.  234 ;  but  wn^ 


jonuit-U  Mass.  121.  Anollcer  hasarlgbtte  oall  in  his  aUt  Hisr 

and  all  Dersoaa—M  Johns.  85;  and  for  them  to  v^use  assistance  laaa 


iBdimwie  qgease-  Law  Bep.  1  €.€.  26.  They  uaait  be  actually  er  eo»- 
stnictlTely  onder  the  oflleer's  command— 2  Denff.  <inch.)  1 ;  8  Ired.  St; 
7  Eng.  ^  7.  Car.  A  P.  77*.  AU  pnrsueis  of  a  feloaare  brotectoA  hr 


(on  exercise  of  towfal  aower  may  be  resisted— 2  Heost.  605.  A.peae* 
eflkeer  nwrarreM  «ae  Aeeinff,  after  commission  -or  a  felony,  witSont  a 
warrant--^  CaL  «72«  or  after  aa  eecase— «8  N.  S.  877.   Bo  a  prlvato 

Kraon  may  arrest  another  on  the  authorization  -" ""—  ■.*..--.- 
in  pursuit— 18  Mass.  821.  An  ollcer  has  aright 
and  all  jpersoas— M  Johns.  85;  and  for  them  to  re 
iBdltitslCle  qgease-  Law  Bep.  1  €.€.  28.  They  mm 
stnictlTely  onder  the  ofllcer's  command— 2  Deuff. 
7  Eng.  U4  7.  Car.  A  P.  778.  AU  pnrsueis  of  a  f& 

law^  fk  fit.  882;  6  Cold.  288;  I  East  T.  t).  ^ 

Immediate  pursnit  are  ayaoaymoos— 27  CaL  833. 

8M.  Toiiwk6aAan>eBtyapriTBitopec8on,ifth*offeBM 
bo  a  felony,  and  in  all  cases  a  iMaoe  officer,  may  iMwak 
open  the  door  or  window  of  the  lioase  in  which  the  per- 
son to  be  anested  is,  or  in  which  they  have  reasonable 
groonds  for  believing  him  to  be,  after  haying  demanded 
admittance  and  explained  the  purpose  for  which  admit- 
tance is  desired.  [Approved  March  90th,  in  effect  Jnly 
Ist,  1874.] 

Breaking  into  home.— Before  an  olllcer  with  a  warrant  may  break 
open  doors  to  execute  process*  he  must  first  demand  admittance  and 
he  refused-10  Johns.  263;  1  N.  H.  346;  1  Boot,  134;  id.  83;  2  Honst. 
<IKi.)  888;  U  Oray,  194.  A  police  eOcer  may  enter  a  house  to  sop- 
press  dlaordei^-«  Bar.  (DeL)  isL 

845.  Any  person  who  has  lawfully  entered  a  house 
for  the  purpose  of  making  aa  arrest  may  break  open  the 
d-oor  or  window  thereof  if  detained  therein,  when  neces- 
sary for  the  purpose  of  liberating  himself,  and  an  officer 
may  do  the  same,  when  necessary  for  the  purpose  of  lib- 
erating a  person  who,  acting  in  his  aid,  lawfully  entered 
for  the  purpose  of  making  an  arrest,  and  is  detained 
therein. 

846.  Any  person  making  an  arrest  may  take  from  the 
person  arrested  all  offensive  weapons  which  he  may  hare 
about  his  person,  and  must  deliver  them  to  the  magistrate 
before  whom  he  is'tak<m. 

847«   A  private  person  who  has  arrested  another  for 
the  commission  of  a  public  offense  must,  without  un- 
necessary delay,  take  the  person  arrested  before  a  mag- 
istrate, or  deliver  him  to  a  peace  officer. 
Fmr.  Cods.— ••• 
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Vutr  on  making  arrett— On  arresting,  ke  may  take  the  prisoner 
to  the  county  Jail,  or  before  a  justice  of  tlie  peaee— «  Serg.  A  B.  47; 
or  otber  ma^trate-12  Oa.  293, 318;  46  Id.  86. 

848L  An  officer  making  an  arrest,  in  obedience  to  a 
waTrant)  must  proceed  with  the  person  arrested  as  con^- 
manded  by  the  warrant »  or  as  provided  by  law. 

Duty  of  officer.— Tbe  officer  must  follow  the  statute  as  to  the  magi^ 
trate  to  whom  the  party  is  to  he  clelivered«-110  Haas.  319. 

849.  When  an  arrest  is  made  without  a  wa]^;riEMit  by  » 

peace  officer  or  private  person,  the  person  arrested  must, 

without  unnecessary  delay,  be  taken  before  the  nearest 

or  most  accessible  magistrate  in  the  county  in  which  the 

arrest  is  made,  and  an  information,  stating  the  charge 

against  tho  person,  must  be  laid  before  such  magistrate. 

See  1  Wheel.  G.  G.  101 ;  3  Wend.  350.  The  pendency  of  one  Infonna- 
tioD  is  no  bar  to  the  presentation  of  another-6  Pac.  G.  L.  J.  fi26. 

850.  A  justice  of  the  Supreme  Court,  or  a  judge  of  a 
Superior  Court,  may,  by  an  indorsement  under  his  hand 
upon  a  warrant  of  arrest,  authorize  the  service  thereof  by 
telegraph,  and  thereafter  a  telegraphic  copy  of  such  war- 
rant may  bo  sent  by  telegraph,  to  one  or  more  peace  of*- 
ficers;  and  such  copy  is  as  effectual  in  the  hands  of  any 
officer,  and  he  must  proceed  in  the  same  manner  under  it, 
as  though  he  held  an  original  warrant  issued  by  the  mag> 
istrate  making  the  indorsement.  £In  effect  April  12th, 
1880.] 

Arrest  by  telegraph.— An  officer  arresting  for  felony  on  telegraphic 
or  other  dispatch,  without  a  warrant,  must  take  tho  party  at  once 
before  some  examining  officer— 29  How.  Fr.  185;  and  there  must  be 
jreasouabie  diligence— id. 

851.  Every  officer  causing  telegraphic  copies  of  war- 
rants to  be  sent  must  certify  as  correct,  and  file  in  the 
telegraph  office  from  which  such  copies  are  sent,  a  copy 
of  the  warrant  and  indorsement  thereon,  and  must  zetnm 
the  ori^nal  with  a  statement  of  his  action  therennder. 
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GHAFTEB  VL 

BETAKDra  AFTER  AN  EKAJfR  OB  BBSCUB. 

1854.  Hfey  bo  at  any  time  or  in  any  place  In  the  State. 

S  859.  Hay  tneak  open  door  or  window  if  admittance  refused. 

854.  If  a  person  arrested  escape  or  is  rescued,  the  per^ 
son  from  whose  custody  he  escaped  or  was  rescued,  may 
immediately  pursue  and  retake  him  at  any  time  and  in 
any  place  within  the  State. 

Bee  aM/^S8M,  note. 

855.  To  retake  the  person  escaping  or  rescued,  the 
petson  pursuing  may  break  open  an  outer  or  inner  door  or 
window  of  a  dwelling-house,  if,  after  notice  of  his  inten- 
tion, he  is  refused  admittance: 

fieeaiite»S8M. 
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GHAFTEB  VIL 

■XAUmATIOir  OF  THS  CA8S,  JLSJ>  DZSGHABQB  OF  THB  »■• 

Tssj>jusrr,  os  holz>zn o  him  to  ahbwxb. 

1 886.  Hi«i3trate  to  Inf  onn  the  detendaiit  oT  the  diaisv.  Mid  Ills 
right  to  counsel. 
830.  Time  to  send  and  sendlDGr  for  eoonseL 

860.  Ezaminatl<m»  when  to  proceed. 

861.  TVlien  to  be  completed.  PoBtponement. 

862.  On  postpoiiemeDt,  defendant  to  he  committed  «r  dSsebaigvd 

onhaU. 

863.  ITonn  of  commttment. 

864.  PepesltlonstobereadoiiezMnlnstlODSDdsahpcBiuuilaeittd. 

865.  Examination  of  witnesses  to  be  In  presence  of  defcpflant. 
86&  Examination  of  defendant's  witDfisses. 

867.  Exclnsion  and  separatlon'of  witnesses; 

868.  Who  may  be  present  at  the  examinatloo. 
86d.  Testimony*  how  taken  and  authenticated. 
87ft.  Deposition,  by  whom  and  how  kept. 

871.  Defendant,  when  and  how  discharged. 

872.  "When  and  how  to  be  committed. 

873.  Order  for  commitment 

874.  Certificate  of  baU  being  taken.  CBepealed.] 

875.  Order  for  bail  on  commitment. 

87&  Commitment,  how  made  and  to  whom  deUreied. 

877.  Form  of  commitment 

878.  Undertaking  of  witnesses  to  appear. 

879l   Secnrlty  for  the  appearance  of  witnesses. 

880.  Infants  and  married  women  may  be  required  to  giro  seenrlty. 

88L  Witnesses  to  be  committed  on  refusal  to  give  security  for  their 

appearance. 
882.  Witness  unable  to  glre  securitymay  be  conditloiiaQy  examined. 

Not  applicable  to  prosecutor  or  accomplice. 
888.  Magistrate  to  return  depositions,  etc.,  to  the  court 

858.  When  the  defendant  is  brought  before  the  mag- 
istrate npon  an  arrest,  either  with  or  without  warrant,  on 
a  charge  of  haying  committed  a  public  offense,  the  magis- 
trate must  immediately  inform  him  of  the  chaige  against 
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him,  and  of  his  right  to  the  aid  of  counsel  in  every  stage 
of  the  proceedings. 

Th0  oham  meutioned  In  tbis  section  Is  not  tbe  same  as  the  cborge* 
xnentlonettln  lt)17  of  this  Code— 44  Cal.  AST.  A  justice  of  tbe  peace 
and  a  district  judffe  are  alike  constituted  mafflstrates— 39  Cal.  706.  A 
preliminary  examination  cannot  be  waived— 39  CaL  708.  The  right  tO' 
counsel  extends  only  to  those  In  cnstody--r6S  CaL  298.  On  a  writ  of 
habeas  corpus,  the  court  may  exact  an  Immediate  examination— 82  N.< 
J.L.81S. 

859.  He  must  also  allow  the  defendant  a  reasonable^ 
time  to  send  for  counsel,  and  postpone  the  examination 
for  that  purpose;  and  must,  upon  the  request  of  the  de- 
fendant, require  a  peace  ofScer  to  take  a  message  to  any 
cotmsel  in  the  township  or  city  the  defendant  may  name. 
The  officer  must,  without  delay  and  without  fee,  perform 
that  duty. 

See  86  CaL  298. 

860.  If  the  defendant  requires  the  aid  of  counsel,  the 
magistrate  must,  immediately  after  the  appearance  of 
counsel,  or  if,  after  waiting  a  reasonable  time  therefor, 
none  appears,  proceed  to  examine  the  case. 

861.  The  examination  must  be  completed  at  one  ses- 
sion, unless  the  magistrate,  for  good  cause  shown  by  affi- 
davit, postpone  it.  .  The  postponement  cannot  be  for  more 
than  two  days  at  each  time,  nor  more  than  six  days  in 
all,  unless  by  consent  or  on  motion  of  the  defendant. 

Ooiitiniiance.— A  person  arrested,  charged  with  a  crime  in  another 
State,  before  a  demand  for  his  surrender  has  been  made.  Is  entitled 
to  his  discharge  If  a  postponement  Is  granted  longer  than  tbe  stat- 
utory tlme-*61  Cal.  28a.  If  requisite,  the  hearing  may  be  adjourned 
from  day  to  day— 29  Mich.  17S. 

862.  If  a  postponement  is  had,  the  magistrate  must 
commit  the  defendant  for  examination,  admit  him  to  bail 
or  discharge  him  from  custody  upon  the  deposit  of  money 
as  provided  in  this  Code,  as  security  for  his  appearance 
at  the  time  to  which  the  examination  is  postponed. 

See  19  CaL  539;  on/e,  S  823,  note. 

863.  The  commitment  for  examination  is  made  by  an 
.  indorsement,  signed  by  the  magistrate  on  the  warrant  of 

azresti  to  the  following  effect:  "The  within  named  A.  Q. 
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having  been  brongbt  before  me  under  tbia  warraiit,  is 
committed  for  examination  to  the  sheriff  of  ."    if 

the  sheriff  is  not  present,  the  defendant  may  be  commit* 
ted  to  the  custody  of  a  peace  officer. 

864.  At  the  examination,  the  magistrate  must  first 
read  to  the  defendant  the  depositions  of  the  witnesses  exr 
amined  on  taking  the  information.  He  must  also  issue 
subpoenas,  subscribed  by  him,  for  witnesses  within  the 
State,  required  either  by  the  prosecution  or  the  defense. 

865.  The  witnesses  must  be  examined  in  the  presence 
of  the  defendant,  and  may  be  cross-examined  in  his  be- 
half. 

866.  When  the  examination  of  witnesses  on  the  part 
of  the  people  is  closed,  any  witnesses  the  defendant  may 
produce  must  be  sworn  and  examined. 

867.  While  a  witness  is  xmder  examination,  the  mag* 
istrate  may  exclude  all  witnesses  who  hare  not  been  ex- 
amined. He  may  also  cause  the  witnesses  to  be  kept 
separate,  and  to  be  prevented  from  conversing  with  each 
other  until  they  are  all  examined. 

Szoluaion  of  -witnesses— 63  GaL  491.        '^ ' 

868.  The  magistrate  must  also,  upon  the  request  of 
the  defendant,  exclude  from  the  examination  every  per- 
son except  his  clerk,  the  prosecutor  and  his  counsel,  the 
attorney-general,  the  district  attorney  of  the  county,  the 
defendant  and  his  counsel,  and  the  officer  having  the  de- 
fendant in  custody. 

See  ante,  S  887. 

869.  The  testimony  of  each  .witness,  in  cases  of  homi- 
cide, must  be  reduced  to  writing,  as  a  deiK>sition,  by  the 
magistrate,  or  under  his  direction;  and  in  other  cases 
upon  the  demand  of  the  prosecuting  attorney,  or  the  de- 
fendant, or  his  counsel.  The  magistrate  before  whom  the 
examination  is  had  may,  in  his  discretion,  order  the  tes- 
timony and  proceedings  to  be  taken  down  in  short-hand 
in  all  examinations  herein  mentioned,  and  for  that  pur- 


SaSL  KZAMINATION  OF  TOUt  CikSE.  §  868 

pose  he  may  appoint  a  short-hand  reporter.  The  deposi- 
tion or  testimony  of  the  witness  must  be  authenticated  in 
the  following  form : 

1.  It  must  state  the  name  of  the  witness,  his  plac«» 
of  residence,  and  his  business  or  profession. 

2.  It  must  contain  the  questions  put  to  the  witness, 
and  his  answers  thereto,  each  answer  beings  dis- 
tinctly read  to  him  as  it  is  taken  down,  and  being  cor- 
rected or  added  to  until  it  conforms  to  what  he  declares 
is  the  truth:  except  in  cases  where  the  testimony  is  taken 
down  in  short-hand,  the  answer  or  answers  of  the  witness 
need  not  be  read  to  him. 

3.  If  a  question  put  be  objected  to  on  either  side 
and  overruled,  or  the  witness  declines  answering  it,  that 
fact,  with  the  ground  on  which  the  question  was  over^ 
ruled  or  the  answer  declined,  must  be  stated. 

4.  The  deposition  must  be  signed  by  the  witness,  or  if 
he  refuses  to  sign  it,  his  reason  for  refusing  must  be 
Stated  in  writing  as  he  gives  it:  except  in  cases  where  the 
deposition  is  taken  down  in  short-hand,  it  need  not  be 
signed  by  the  witness.  ^ 

5.  It  must  be  signed  and  certified  by  the  magistrate 
when  reduced  to  writing  by  him,  or  under  his  direction, 
and  when  taken  down  in  short-hand,  the  transcript  of  the 
reporter  appointed  as  af  ores'aid,  when  written  out  in  long- 
hand writing  and  certified  as  being  a  correct  statement  of 
such  testimony  and  proceedings  in  the  case,  shall  be 
prima  facie  a  correct  statement  of  such  testimony  and 
proceedings.  The  reporter  shall,  within  ten  days  after 
the  close  of  such  examination,  (if  the  defendant  be  held 
to  answer  to  the  charge),  transcribe  into  long-hand  writing 
his  said  short-hand  notes,  and  certify  and  file  the  same 
with  the  county  clerk  of  the  county,  or  city  and  county, 
in  which  the  defendant  was  examined,  and  shall  in  all 
cases  file  his  original  notes  with  said  clerk.  [In  effect 
March  3rd,  1881.] 

6.  The  reporter's  compensation  shall  be  fixed  by  th^ 
magistrate  before  whom  the  examination  is  had,  and  shall 
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not  exceed  tlicit  now  allowed  reporters  in  the  Sui)erior 
Courts  of  this  State,  and  shall  be  paid  out  of  the  treasury 
of  the  county,  or  the  city  and  county,  in  which  the  exam- 
ination is  had,  on  the  certificate  and  order  of  the  said 
magistrate.    [In  effect  March  14th,  1885.] 

^.  deposition  not  certified  hy  the  magistrate,  otherwise  than  by  a 
ju/at  in  the  ordinary  form,  is  inadmissible— 54  Cal.  577.  The  cerfifl. 
cate  must  set  forth  actual  complian<5e  with  all  the  requirements  of  the 
statute— 6  Gal.  6S9.  The  deposition  is  not  the  only  evidence  on  a  charge 
eit  perjury,  but  parole  evidence  may  be  introduced  to  prove  what  was 
Hwoni  to  on  the  examination— 50  Cal.  %.  If  the  magistrate  errone* 
oiTsly  excludes  a  question,  it  is  no  injury  if  the  testimony  was  inuiuiP 
terial-50  Cal.  139. 

870.  The  magistrate  or  his  clerk  must  keep  the  depo- 
sitions taken  on  the  information  or  on  the  examination, 
until  they  are  returned  to  the  proper  court;  and  must  not 
permit  them  to  be  examined  or  copied  by  any  person  ex- 
cept a  judge  of  a  court  having  jurisdiction  of  the  offense, 
or  authorized  to  issue  writs  of  habeas  corpus,  the  attorney- 
general,  district  attorney,  or  other  prosecuting  attorney, 
and  the  defendant  and  his  counsel. 

871.  If,  after  hearing  the  proofs,  it  appears  either  that 
no  public  offense  has  been  committed  or  that  there  is  not 
sufficient  cause  to.  believe  the  defendant  guilty  of  a  pub- 
lic offense,  the  magistrate  must  order  the  defendant  to  be 
discharged,  by  an  indorsement  on  the  depositions  and 
statement,  signed  by  him,  to  the  following  effect:  "  There 
being  no  sufficient  cause  to  believe  the  within  named  A^ 
B.  guilty  of  the  offense  within  mentioned,  I  order  him  to 
be  discharged." 

Order  of  discharge.— The  order  of  discharge  shall  be  redaeed  to 
wrltln^r— 19  CaL  137.  The  omission  of  the  name  of  the  accused  is  not 
sucli  a  defect  as  will  entitle  him  to  a  discharge  on  habeas  corpu8-42 
Cal.  200;  51  id.  876:  35  id.  100.  The  mere  recommendation  of  a  grand 
jury,  that  the  party  be  detained  to  answer  before  another  grandjury, 
h  not  of  itself  good  cause  for  detention— 43  CaL  200. 

872.  If,  however,  it  appears  from  the  examination 
that  a  public  offense  has  been  committed,  and  there  is 
sufficient  cause  to  believe  the  defendant  guilty  thereof, 
the  magistrate  must  make  or  indorse  on  the  deposition 
an  order,  signed  by  him,  to  the  following  effect:  "  It  ap- 
pearing to  me  that  the  offense  in  the  within  depositions 
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mentioiied,  (or  any  offense,  according  to  the  fact,  stating 
generally  the  nature  thereof)  has  been  committed,  and 
that  there  is  soiBcient  cause  to  believe  the  within  named 
A.  B.  gailty  thereof,  I  order  that  he  be  held  to  answer  to 
the  same,  and  committed  to  the  sheriff  of  the  county  of 

r    [In  effect  April  10th,  1880.] 

OoxmnitmenT.— There  la  no  natliDrlty  In  ih^  f  enal  Oodd  for  tbe 
i^ralver  at  examlDntJou— fi  Pac.  C*  L.  J.  SaS,  Tlio  Feiiu]  t:oUo  autiioiize* 
EiriKeedliif;^  l>y  lof<>rui,ation  only  when  tlefenJ:iEi:t  hiiij  LtJtn  cxfiiului^d 
i^ail  committcil— hi.  lu  Vir^lnlag  1ei  Qimcn  ot  fdoiiy  ri  preliiQluary 
e^ftTnliia  I  ion  is  not;  n  ec  P^:iry — J  J  Gratt»  y  la.  That  II  tore  ia  Kood  eauso 
foriJeienUDnof  nLCuiica  musE  bo  lurt  fo  the  di^croUoii  or  ibo  court, 
wlilc  li  eiia  I  IOC  bo  re  v  k  e  wed  on  Lubeaa  corpu  s-^l ?  Cal,  liriJ :  19  J  d .  li  37»  If 
theuiB^it^trAto  Ima  Liiiioi'Siiil  Lis  orUeraC  dtsicliarso  on  tho  cteposlUons 
And  sc^ieiiientt  or  eitEi?rcti  It  tn  IU»  docket,  oomnUtnit^n^4  m^9  l>e 
lie^ued  uuLll  Ihe  olijpct  of  tl>o  onier  Jiaa  beesi  aCf:oiuisli5lind— 11>  Ual.  137* 
lTobaI>leo«ioJj*SEimclunt-Burr'a  TriaU  lU  15;  1  €iunir.  <ritta.)  437- 
WMt  IsPbgCKtd  cAiiAij^  intuit  bu  determined  by  Iha  iJiinicuiuf  clrcum* 
stance^— 4'i  CaL.  -ItiO.  If  It  anpcaj-j  that  a  public  oHiLiJidie  hcLa  been 
committed,  nnd  there  UsuMdcuE  cuus^to  b^lEfJve  deCiiiuUntl^e^ilty, 
ma  order  must  bo  liutorscil  on  tlio  depaslUou  tliLit  lio  be  buiU  to 
kxiswcr— 4f>€alHi  G5L  It  Jm  not  necesaaiy  tli:it  th»  biiidinj;  otlt  bliiilt  ba 
for  ttifl  HuecMc  ci]aTige«  if^  dei  lieurlugF  ibo  offi^iisoULkms  aiiullier  sbape 
«— U  Kjui.  172;  t&ntrts,  ^  Mkh.  ^bti.  EeidlUj^  do  ft:' n  dun  t  to  trial  Is  ouly 
p  decision  that  ttiere  Is  n  probable  caiihie  that  boebieuld  l^e  tried— s*^ 
lie.  1:39;  3  Ben.  asB;  Id.  4ly :  17  lowa^  JJi^j  34  Mich.  2SS;  I  Bam.  &  C.  37, 
ThO  DUtrlCt  Court  has  jurisdiction  to  make  an  crder  botdiuj^nccu^d 
to  an^^wer  a  criminal  cnai^fi— 51  Cal.  374i.  The  Codo  auiherizeaa  pro- 
ceettinif  by  luroi-iuatiun  only  when  a  defcntlnnt  has  been  i^xmukied 
and  oomoiltted— G  Fao,  €-  K  J.  al^u.    See  an^^,  ^  Md. 

873.  If  the  offense  is  not  bailable,  the  following  words 
must  be  added  to  the  indorsement:  "And  he  is  hereby 
committed  to  the  sheriff  of  the  county  of ." 

See49CaL651. 

.  874.  Section  eight  hundred  and  seventy-four  of  said 
Code  is  hereby  repealed.    [In  effect  April  15th,  1880.] 

875.  If  the  offense  is  bailable,  and  the  defendant  is 
admitted  to  bail,  the  following  words  must  be  added  to 
the  order :  '*And  that  he  be  admitted  to  ball  in  the  sum  of 

dollars,  and  is  committed  to  the  sheriff  of  the  county 

of imtil  he  gives  such  ball."    [In  effect  April  15th, 

1880.] 

If  the  commitment  be  for  an  Indefinite  or  unreasonable  time,  the 
warrant  U  voiO-ttee  U  WaU.  13;  10  Bam.  &  C.  28;  1  Man.  &  G.  257.  See 
4i)Cal.  ti51. 

Excessive  bail  is  not  to  be  reqnired— 37  Conn.  8A9.  See  Const. 
Prov.  antet  page  15.  Bail  is  to  bo  taken  in  all  but  capital  cases 
When,  if  the  proof  is  strong,  bail  ivill  b6  irefuded— 2  DalL  ^;  8  Abb. 
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rr,  N*  S.  27;  24  AJt-  2Ta;  M  Ala.  3W1;  N  Id.  270;  A  Co  wen*  3!>t  1*  GniT» 
SO:  J^ary  jr.  Rx.  U;  I  nalst.  31?;  23  IJl  ^i^Jj  27  Ind-  67;  aSMIss.  ;iS; 
20  N\  IMb£*;  4  Harktr  Cr-  It.  «^];  t'.'i  Tnc.  '4'.!A\  l»L  4i-J;  ai  ItU  tm.  6eo 
Cfni3t.  Hirovi?iJon«tCf!^p,  pjwio  15.  Th^  te.^t  to  bu  adopti^rt  l»  t^cpr^b> 
abliilji  of  the  af!cii!iml  uppejiHnE?  to  take  his  trtrtl-2  Ai^hm.  2^ lM  Ala, 
2:*^i  &  Co w'.^]i.  as?  I  I'atkpr  Cr.  K.  Wi ;  :2  FJits.  mi  \  Vi  Wi'i,  liTti.  Wliit  to 
f}]K«  1:1  ciipn'^lvB  In  aiiqtber  Is  llfrliti  nod  of  IbJj  tlio  court  li  ta 
j^,|i^c_l  ij^i,  ft  J  a  Hark  l.'?^;  4  Parker  Cr*  R.  G'?t  j  4  Q.  H.  *tia*  TIio 
fi^'Uon  of  th'J  toiirt^  utilrsa  onprrs'itvc,  is  not  rtvnsaWo  in  prtor-^ 
AS'Ij.  1  r.  ?j.  .S.  27;  IVi  GiulUi:  orlii5rwl3erTvln?r«  tttcrfl  Is  ftCotistituUon^ 
ri.:lit— ^iJ  MUi.  W3.  «oo  ta  r^.  051;  51  iil.  37(j,  Uiittcr  inupfP  aod 
lif'L'ulijr  chTiimst:ij]ri!3  ilnng^f  to  llf**  may  justify  iek'n,io  ini  Imll-^ 
\v  f^ih.  C.  C.  224;  IvMod-SWt;  I  Salt.  103;  I  Stniuse^^.  See  UaJl,,p*wfi 
S  IJtiS. 

876.  If  the  magistrate  order  the  defendant  to  be  com^ 
mitted,  lie  must  make  out  a  commitment,  signed  by  him, 
with  his  name  of  office,  and  deliver  it,  with  the  defendant, 
to  the  officer  to  whom  he  is  committed,  or,  if  that  officer 
is  not  present,  to  a  peace  officer,  who  must  deliver  the 
defendant  into  the  proper  custody,  together  with  the 
commitment. 

Soe  49  CaL  651 ;  51  GaL  878. 

'  877.    The  commitment  must  be  to  the  following  effect: 

County  of (as  the  case  may  be). 

The  People  of  the  State  of  California  to  the  Sheriff  of  the 
County  of : 

An  order  having  been  this  day  made  by  me,  that  A.  B. 
be  held  to  answer  upon  a  charge  of  (stating  briefly  the 
nature  of  the  offense,  and  giving  as  near  as  may  be  the 
time  when  and  the  place  where  the  same  was  committed), 
fovL  are  commanded  to  receive  him  into  your  custody  and 
detain  him  until  he  is  legally  discharged. 

Dated  this day  of ,  eighteen . 

A  commitment  for  murder  must  state  the  name  of  the  person  mur> 
dered,  but  the  omission  will  not  entitle  accused  to  a  dlscharffe  on 
habeas  corpus— 42  GaL  199;  and  for  rape,  on  whom  It  was  committed, 
and  the  use  of  violence— 19  CaL  133.  If  it  appear  that  the  party  is 
ffuiltr,  the  court  will  not  discharge  him  without  allowintr  time  for  his 
ai  rest— 2  Cal.  144.  A  commitment  is  insufficient  if  it  fau  to  state  the 
name  of  the  party  murdered,  or  to  state  that  his  name  was  unknown— 
42  CaL  199;  and  to  detain  him  till  legally  discharged— 49  CaL  651.  See 
ante,  $  876,  note. 

878  On  holding  the  defendant  to  answer,  the  magis- 
trate may  take  from  each  of  the  material  witnesses  ex- 
amined before  him  on  the  part  of  the  people  a  written 
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undertaking,  to  tbe  effect  that  be  will  appear  and  testify 
at  tbe  court  to  which  the  depositions  and  statements  are 
to  be  sent,  or  that  be  will  forfeit  the  snm  of  fire  hundred 
dollars. 

879.  When  tbe  magistrate  or  a  judge  of  tbe  court  in 
which  the  action  is  pending  is  satisfied,  by  proof  on  oat]i, 
that  there  is  reason  to  believe  that  any  such  witness  will 
not  appear  and  testify  unless  security  is  required,  he  may 
order  the  witness  to  enter  into  a  written  undertaking, 
with  sureties,  in  such  sum  as  he  may  deem  proper,  for  his 
appearance  as  specified  in  the  preceding  section. 

See  ante,  t%  865, 869;  post,  S  882. 

880.  Infants  and  married  women,  whd  are  material 
witness  against  the  defendant,  may  be  required  to  pro- 
cure sureties  for  their  appearance,  as  provided  in  the  last 
section. 

881.  If  a  witness,  required  to  enter  into  an  under- 
taking to  appear  and  testify,  either  with  or  without 
sureties,  refuses  compliance  with  the  order  for  that  pur- 
pose, the  magistrate  must  commit  him  to  prison  until  be 
complies  or  is  fegally  discharged. 

882.  "When,  however,  it  satisfactorily  appears  by  ex- 
amination, on  oath,  of  the  witness,  or  any  otlier  person, 
that  the  witness  is  unable  to  procure  sureties,  he  may  be 
forthwith  conditionally  examined  on  behalf  of  the  people. 
Such  examination  must  be  by  question  and  answer,  in  the 
presence  of  the  defendant,  or  after  notice  to  him,  if  on 
bail,  and  conducted  in  the  same  manner  as  the  examina- 
tion before  a  committing  magistrate  is  required  by  this 
Code  to  bo  conducted,  and  the  witness  thereupon  be  dis- 
charged; but  this  section  does  not  apply  to  an  accomplice 
in  the  commission  of  the  offense  charged.  [In  effect 
March  14th,  1S78.  J 

Deposition  of  ^ritness  for  tho  people  may  1>e  taken  where  he  is  nn- 
able  to  procuro  sureties— 49  Ca|.  38. 
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883.  Wben  a  ma^trate  hM  discharged  a  defendant, 
or  lias  beld  liim  to  answer,  he  mast  return,  without  delay, 
to  the  clerk  of  the  court  at  which  the  defendant  is  re- 
quired to  appear,  the  warrant,  if  any,  the  depositions, 
and  all  undertakings  of  bail,  or  for  the  appearance  of 
witnesses,  taken  by  him. 
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TITLE  IV. 

Of  ProoeedingB  after  Commitment  and  before 
Indictment 

Chap.    I.    Frbcdonart  Fboyisionb,  §§888-90.. 

n.     FOBKATION  OF  TBS  GRAND  JUBY,  §§  881-910. 

UL   PowxBS  Ain>  DuTiBS  OF   A  Grand   Jury, 
§§915-28. 

IV.     FRESSNTBODfT    AVD    PBOORBDnrOS    THBRROK, 

§§  931-7. 
Pnr.  OoDB<— ••• 
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GHAFTEBI. 

TBBLXHIN  ART  FK0YXBZ0H8* 

ins.  Offenses,  how  prosecuted. 

S  889.  What  by  accusation  or  Information. 

S  890.  Indictments  and  accusations,  in  wliat  court  f oond. 


All  public  offenses  triable  in  the  Superior  Courts 
must  be  prosecuted  by  indictment  or  information,  except 
as  provided  in  the  next  section.  [In  effect  April  9th,  1880.] 
Indiotment— Neither  the  Constitution  nor  the  Penal  Code  prohibits 
prosecatlon,  by  Indictment,  of  any  criminal  offense,  including  a  mla> 
demeanor— m  Cal.  412.   Where  a  statute  creating  a  felony  was  re> 

pealed,  a  felony,  committed  before  the  ] '  " 

prosecuted  l^r!ndictment-6  Pac.  C.  L.  i 


pealed,  a  fel<my,  committed^  ^P*!^  ^®  repeal,  could,  nererukeless,  be 


889l  When  the  proceedings  are  had  for  the  remoTal 
of  district,  county,  municipal,  or  township  officers,  they 
may  be  commenced  by  an  accusation  or  information,  in 
writing,  as  provided  in  sections  seven  hundred  and  fifty- 
eight  and  seven  hundred  and  seventy-two. 


Baformatlon.— The  Code  authorises  a  proceediBg  by  Information, 
only  when  a  defendant  has  been  examined  and  committed— 6  Pac  a 


B90,  All  accusations,  informations,  or  indictments 
against  district,  county,  municipal,  and  township  officers, 
must  be  found  or  filed  in  the  Superior  Court.  [In  effect 
April  12th,  1880.] 
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OHAFTEB  n. 

rOBMATION  OF  THE  ORAlffD  JUBT. 

S8M.  WlioinaycluaieogetheiMuieloraaindiTldiialJaiab 

{8Mb  CMise  of  challenge  to  siwaeL 

S  898.  Owue  of  cballenge  to  an  indlTldual  gnod  Juror. 

S  887.  Manner  of  taking  and  trying  oballongea. 

S  888.  Decision  upon  challenges. 

1898.  Effect  of  allowing  a  diallenge  to  a  i»aneL 

I  900.  Effect  of  allowing  challenge  to  an  Indlrldiud  jorob 

S  90L  Objections  can  only  be  taken  by  challenge. 

S  902.  Appointment  of  a  foreman. 

S  908.  Oath  of  foreman. 

S  904.  Oath  of  other  grand  Jurors. 

S  908.  Charge  of  the  court. 

S808.  Betlrement  of  the  grand  Jmy.  ]>ischaige  of, 

S  807.  Special  grand  Jory. 

S  806.  Order  for  special  grand  Jory. 

S  909.  Order,  how  executed. 

S  810.  Special  grand  Jary»  how  formed. 

894.  The  people,  or  a  person  held  to  answer  a  chazge 

for  a  public  offense,  may  challenge  the  panel  of  a  grand 

jary,  or  an  individual  juror. 

Bight  of  challenge.— If  the  right  to  challenge  the  panel  of  the  grand 
tary  oe  denied,  the  indictment  is  void;  but  it  must  be  claimed  at  the 
Ume— 18  GaL  98:  15  id.  831;  U  id.  666.  See  as  to  formation  of  grand 
Jury— Code  of  Civ.  Proc. 

895.  A  challenge  to  the  panel  may  be  interposed  for 
one  or  more  of  the  following  causes  only: 

1.  That  the  requisite  number  of  ballots  was  not  drawn 
from  the  jury-box  of  the  county. 

2.  That  notice  of  the  drawing  of  the  grand  jury  was 
not  given. 

8.  That  the  drawing  was  not  had  in  the  presence  of  the 
officers  designated  by  law. 

Challenge  to  paneL— Irregnlarlty  In  selecting  and  impannellng 
most  be  oUected  to  by  a  challenge  to  the  array— 48  CaL  29;  10  Blatchf. 
11;  8Wend.S14;  85  6a.896;  45M&8.683;  24id.ll5;  80id.a69;  13f 
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*  M.  68;  7  Terg.  271;  12  Tex.  282;  1  Tex.  Gt.  App.  1;  <  Tex.  99.  ▲  chal- 
leoge  to  the  array  mast  be  taken  before  thejoreneral  Issae— 16  OaL  141 ; 
73  »L  St.  84;  30  Ohio  St.  542;  73  lU.  256;  25  mSm.  203;  45  Id.  572;  60  Mo. 
91:  23  Minn.  104;  29  Ark.  165.  As  to  practice  in  North  CaroIin»-73  N.  O. 
437;  in  New  York-€4  N.  Y.  485;  sa  How.  Pr.  280;  In  the  latter  State, 
challenge  to  the  array  is  not  permitted— 64  N.  T.  483.  This  section  was 
intended  to  restrict  the  right  of  challenge  to  the  tliree  grounds  enu- 
merated--46  Cal.  148;  83  id.  S:  and  to  so  restrict  the  right  is  within  the 
power  of  the  Legisutnre— 46  id.  146.  An  objection  to  the  formation  of 
the  grand  jury  cannot  be  presented  in  the  court  below  on  motion  to 
set  aside  the  lndictment-54  Cal.  65;  id.  37;  46  id.  141.  So,  if  t^  oomt 
imprdperly  directs  the  coroner  to  serre  a  special  venire,  the  defends 
ant  cannot  challenge  the  panel  on  the  ground  that  he  is  not  qualified 
to  serve  it— 49  Cal.  178 ;  46  Id.  154.  That  the  officers,  whofe  duqr  it  was 
to  select  the  jurors,  were  two  or  three  weeks  at  it,  or  that  one  was 
temporarily  absent,  is  no  ground  of  challenge— 6  Serg.  &  B.  395;  but 
strong  bias  on  the  piart  of  persons  employed  to  draw  may  be  a  eaose— 
6  S.  0.429. 

Challenge,  when  taken*— Challenges  to  the  panel,  if  defendant  has 
been  held  to  answer  before  that  time,  must  be  taken  before  the  grand 
jury  is  made  up  and  sworn— 14  Cal.  569;  15  id.  831 ;  id.  479;  28  id.  ^;  18 
Id.  93.   See  23  Gal.  632.   But  if  he  has  ahready  been  held  to  answer  by 


896.  A  challenge  to  an  individual  grand  juror  may  be 
interposed  for  one  or  more  of  the  following  causes  only: 

1.  That  he  is  a  minor. 

2.  That  he  is  an  alien. 

3.  That  he  is  insane. 

4.  That  he  is  a  prosecutor  upon  a  charge  against  th« 
defendant. 

5.  That  he  is  a  witness  on  the  part  of  the  prosecution, 
and  has  been  served  with  process  or  bound  by  an  under- 
taking as  such. 

6.  That  a  state  of  mind  exists  on  his  part  in  reference 
to  the  case,  or  to  either  party,  which  will  prevent  him 
from  acting  impartially  and  vdthout  prejudice  to  the  sub- 
stantial rights  of  the  party  challenging;  but  no  person 
shall  be  disqualified  as  a  juror  by  reason  of  having  formed 
or  expressed  an  opinion  upon  the  matter  or  cause  to  bei 
submitted  to  such  jury,  founded  upon  public  rumor, 
statements  in  public  journals,  or  common  notoriety,  pro- 
vided it  satisfactorily  appear  to  the  court,  upon  his 
declaration,  under  oath  or  otherwise,  that  he  can  and 
will,  notwithstanding  such  opinion,  act  impartially  and 
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fairly  upoa  the  matters  to  be  submitted  to  him.    [Ap- 
proved March  SOth,  in  effect  Jtdy  1st,  1874.] 

OLaUo&fe  to  jnror^—A Juror  maybe  ctiallenjirGc]  Tor  dlsqiviljflcaUoii 
—^l  Lad,  14h^  TIio  objecUoii  must  be  mad^  ImtoTd  [udlctmenc-^ijco  2 
Browne,  (Pa J  325;  bcforo  the  Jury  is  swom— 15  CaL  i^\  3 J  Id,  445:  seo 
1 8Si5„notG:  before  It  is  received  by  the  court  and  filed— 9  lU*t-sg,  iK;  j 
Pick.  MA;  ^  Weud,  3H.  ^ii  amicuj  euniE  may  iiiterveao  audi  (jbjr^ct—d 
Mua»  107 j  yet  gi-'neraM?  tbo  rl^bt  La.  limited  to  the  pjirty  arciiijed— ^1 
BlaclCf.  818;  Id.  3!>0;  &  Id,  loi  2  Dou^.  fMlch.)  41  Id;  m^  Ga,  ^;it>:  li  Mu.4iH; 
4  Parker  Cr-  U.  1222 :  eonfm,  B  Maia.  2»45 ;  11  Ala.  57  j  1  Id.  b5^.  After  bi- 
dJctmentjan  obJeiL-tloii  tbat  ft  Juror  was  mi  aLien  cannot  bo  taten--^ 
Port.  100;  but  It  in  ay  be  taken  by  plea  tu  abatemeut— 5  iH.4Mi  7  Id.  Ifi7: 
U  Ai^.  57;  4V  111.  '^i>El;  sec  1  DHL  4!^^  2  Va.  Ta^i.  2i}:  &3  f^a.  T3;  I  Gra:t 
55e:  n  Ohio,  222;  3U  Oblo  St.  542;  but  this  mu^t  be  before  Ken^ral  l^ue 
H  olciuied— a  Ala.  10:  11  Id.  S7;  21  Ark.  1!)H:  IJ  Fla,  &S2;  15  Me.  104;  3« 
id.T2a:  491d.6S&:  ,'50id.J2S:  2  Barb.4J7;  2Aahm.M;  5Qratt.70i!;  2  Ired, 
101;  a  !a  9&;  P  Ga.  58;  Id.  210;  &3  Id.  Ti;  3a  N.  H,216:  74  N.  C.  alti;  12  Vt. 
«i"ii  24  Misa.  #45;  25  id.  728;  a  Parfccr  Cr.  R,  112;  7  Ycrg.  21 L;  10  Id.  527; 
13  Smedea  &  M.  0«s;  8  id.  587;  l<i  599;  11  Tax,  m  j  1;J  Id.  252;  seo  54  Ala. 
S3;  U  Tei:.  293;  in  K.  Y.  485.  That  fl  Jtiror  bM  formed  or  eipreaacU  an 
opinion  la  a  good  grooiid  for  cbnllepge— 32  Cat  (^?:  3  Wend.  3L4;  j^ 
Crviieb  C.  G.  ^57;  2  Bruwite,  fPa.)  325;  7  luwa,  2:^7;  5i  Me.  a9i5;  bui  »e$ 
40  Id.  2Er3;  11  Ala.  57.  A  Challenge  Ilea  for  iiersonal  interest  in  coniUet 
with  Che  dcfendMit-^  Mas?.  2Hti;  bc«  I  DHL  4!^;  ^-J  Fa.  St.  306:  contra, 
2  Xyler*  47^:  sOi  a  conss^^lentJous  scnipie  is  n  cronnd  of  challenge^ 1 
Hial8t.332!  5  Id.  83  J  2  IncL  329;  2  Blackf.  477:  7  Tferg.  371.  But  that  a 
juror  beJoiiga  to  an  assoiiiation  wboae  object  Js  to  detect  crune^  la  not 
afrround  grchaUeDge— 40  lii.  2t»8.  The  presumption  is,  tbat  the  court 
mh  not  e^eiisB  a  pei^on  aa  a  gtaad  Juror  without  legal  cause-^  QtL 

Subds.  6  and  e.   See  post»  SS 1072, 1073, 1074. 

897.  The  challenges  mentioned  in  the  last  three  sec- 
tions may  be  oral  or  in  writing,  and  must  be  tried  by  the 
court.    [Approved  March  80th,  in  effect  July  1st,  1874.] 

See  ^«r,S  1078. 

896.  The  court  must  allow  or  disallow  the  challenge, 
and  the  clerk  must  enter  its  decisions  upon  the  minutes. 

899.  If  a  challenge  to  the  panel  is  allowed,  the  grand 
jury  are  prohibited  from  inquiring  into  the  charge  against 
the  defendant,  by  whom  the  challenge  was  interposed. 
If,  notwithstanding,  they  do  so,  and  find  an  Indictment 
against  him,  the  court  must  direct  it  to  be  set  aside. 

900.  If  a  challenge  to  an  individual  grand  juror  is 
allowed,  he  cannot  be  present  or  take  part  in  the  consid- 
eration of  the  charge  against  the  defendant  who  inter- 
posed the  challenge,  or  the  deliberations  of  the  grand 
jury  thereon*   The  grand  jury  must  inform  the  court  of  a 
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violation  of  this  BecUon,  and  it  is  ponisliable  by  the  court 
as  a  contempt 

Bflbot  of  challenge.— Where  some  of  the  jurora  ate  Tejeeted,  the 
teiDalntng  grand  Jurors,  if  of  the  requisite  nnmher,  constitate  the 
grand  Jury— M  Cal.  39.  If  more  than  one  person  awaits  the  action  of 
the  grand  Jory.  and  the  Jury  is  disqualifled  from  actingon  the  case  of 
one,lt  may  nevertheless  act  on  the  case  of  the  others  -32  Cal.  68;  M  Id. 
40.  An  indictment  Is  not  vitiated  because  one  of  the  grand  Jurors 
challenged  and  exdaded  appears  In  court  when  the  indiconent  is  pre- 
sented—20  Cal.  146.  An  indictment  may  be  legally  found  by  thirteen 
out  of  the  sixteen  grand  Jurors  impanneled— 20  CaL  146;  6  id.  435;  M  id. 
40.   See  iKW/,SS«KC  1065. 

901.  A  person  held  to  answer  to  a  charge  for  a  pablio 

offense  can  take  advantage  of  any  objection  to  the  panel 

or  to  an  individual  grand  juror  in  no  other  mode  than  by 

challenge. 

This  section  applies  only  to  cases  where  defendant  is  held  to  answer 
—14  CaL  560. 

902.  From  the  persons  summoned  to  serve  as  grand 

jurors  and  appearing,  the  court  must  appoint  a  foreman* 

The  court  must  also  appoint  a  foreman  when  the  person 

already  appointed  is  excused  or  discharged  before  the 

grand  jury  is  dismissed. 

Foreman.— The  appointment  of  foreman  need  not  be  entered  on  the 
minutes  of  the  court  if  the  indictment  is  Indorsed  by  him,  and  r^ 
turned  to  the  court-6  Cal.  214. 

903.  The  following  oath  must  be  administered  to  the. 
foreman  of  the  grand  jury:  "You,  as  foreman  of  the 
grand  jury,  will  diligently  inquire  into,  and  true  present- 
ment make,  of  all  public  offenses  against  the  people  of 
this  State,  committed  or  triable  within  this  county,  of 
which  you  shall  have  or  can  obtain  legal  evidence.  You 
will  keep  your  own  counsel,  and  that  of  your  fellows, 
and  of  the  government,  and  will  not,  except  when  re- 
quired in  the  due  course  of  judicial  proceedings,  disclose 
the  testimony  of  any  witness  examined  before  you,  nor 
anything  which  you  or  any  other  grand  juror  may  have 
said,  nor  the  manner  in  which  you  or  any  other  grand  ju- 
ror may  have  voted  on  any  matter  before  you.  You  will 
present  no  person  through  malice,  hatred,  or  ill-will,  nor 
leave  any  unpresented  through  fe&r,  favor,  or  affection, 
or  for  any  reward,  or  the  promise  or  hope  thereof;  but  in 
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all  yooT  presentments  you  will  present  the  tnith,  the 
whole  truth,  and  nothing  but  the  tmth,  according  to  the 
best  of  your  skill  and  understanding,  so  help  you  God." 
[Approved  March  SOth,  in  effect  July  1st,  1874.] 

•  Oath  of  foreman.— The  usual  practice  la  to  swear  the  foreman  first, 
and  then  swear  the  others— 5  Eng.  <i07. 

•  904.  The  following  oath  must  be  immediately  there* 
upon  administered  to  the  other  grand  jurors  present: 
"The  same  oath  which  your  foreman  has  now  taken  be- 
fore you  on  his  part,  you  and  each  of  you  shall  well  and 
truly  observe  on  your  part,  so  help  you  God." 

Form  of  oath.— The  form  of  oath  to  the  grand  Jurors  should  he  sub- 
stantially f  oUowed— d  £ng.  607.  Where  one  was  not  present  when  the 
rest  were  sworn,  he  may  oe  sworn  afterward— 11  Mass.  142;  and  see  5 
Ga.607. 

905.  The  grand  jury  being  impanneled  and  sworn, 
must  be  charged  by  the  court.  In  doing  so,  the  court 
must  give  them  such  information  as  it  may  deem  proper, 
or  as  is  required  by  law,  as  to  their  duties,  and  as  to  any 
charges  for  public  offenses  returned  to  the  court  or  likely 
to  come  before  the  grand  jury. 

906.  The  grand  jury  must  then  retire  to  a  private 
room,  and  inquire  into  the  offenses  cognizable  by  theuL 
On  the  completion  of  the  business  before  them,  they  must 
be  discharged  by  the  court;  but,  whether  the  business  is 
completed  or  not,  they  are  discharged  by  the  final  ad- 
journment of  the  court. 

907.  If  an  offense  is  committed  during  the  sitting  of 

the  court,  after  the  discharge  of  the  grand  jury,  the  court 

may,  in  its  discretion,  direct  an  order  to  be  entered  that 

the  sheriff  summon  another  grand  jury. 

Offense  must  be  committed  during  the  sitting  of  the  court,  to 
aathorlze  a  special  grand  Jury— 54  Cal.  40.  It  is  competent  for  a  Judge 
after  commencement  of  the  session  to  order  a  special  grand  jury  to  be 
summoned— 43  CaL  445. 

908.  The  order  must  require  the  sheriff  to  summon 
sixteen  persons,  qualified  to  serve  as  grand  jurors,  to  ap- 
pear at  a  time  specified,  and  a  copy  thereof,  under  the 
seal  of  the  court,  must,  by  the  clerk,  be  delivered  to  the 
aheiiff. 
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909.  The  sheriff  must  execute  the  order  and  retom  it» 
with  a  list  of  names  of  the  persons  summoned. 

910.  At  the  time  appointed  the  list  mnst  be  called 
over,  and  the  names  of  those  in  attendance  be  written  by 
the  clerk  on  separate  ballots  and  put  into  a  box,  from 
\rbich  a  grand  jury  must  be  drawn. 

Impanneling  a  special  grand  Jury  In  accordance  with  SS  826  and  Ml 
of  the  CkHle  or  CIyu  Fiooedme  u  valid  for  ereiy  puposa— 47  OaL  Uk 


'  M  P0WXB8  AKD  DUTIBB.  |§  91S-16 


OHAFEEB  JXL 

POWBBS  AND  DyXXSa  or  ▲  O&AKD  jusr. 

f  910.  Powers  of  grand  jnij. 

S  916.  Frefl^ntmoiit  defined. 

1917.  Indictment  defined. 

S  918.  Foreman  may  administer  oatbs. 

i  919.  Evidence  recelTable  before  tbe  grand  Jnry. 

i  830.  Grand  jury  not  bomid  to  hear  evidence  for  the  defendant 

f  921.  Degree  of  evidence  to  warrant  indictment. 

i  928.  Grand  Jorors  most  declare  their  knowledge  as  to  oommlailon 

of  public  offense. 

f  933.  Must  taiqnire  Into  cases  of  persons  imprisoned,  ete. 

S  924.  Entitled  to  access  to  pablio  prison,  etc. 

S  925b  When  and  firom  whom  they  may  ask  advice,  and  who  may  be 

present  during  their  sessions. 

S  926.  Secrets  of  grand  Jury  to  be  kept,  except,  etc 

S  937.  Grand  Jnror  not  to  be  qnestioned  for  bis  oondnet,  exeept,  ete. 

S  938.  Duties  of  grand  Jury. 

915.  The  grand  jury  most  inquire  into  all  public  of- 
fenses committed  or  triable  within  the  county,  and  pre- 
sent them  to  the  court,  either  by  presentment  or  by  in- 
dictment. 

Powers  of  grand  Jury.— The  grand  Jury  may  inquire  Into  all 
offenses  committed  witliln  the  county  not  barred  by  the  statute  of 
limltations~14  Cal.  670.  They  may  act  on  present  offenses  of  public 
notoriety;  and  such  as  are  wfthlu  their  own  knowledge,  or  are  given 
in  charge  by  the  court,  or  by  the  district  attorney— 67  Pa.  St.  30;  see  6 
Fhila.  167 ;  76  Pa.  St.  319 ;  4  Parker  Cr.  11. 222.  1 1  is  their  duty  to  inquire 
into  offenses  in  their  county,  whether  the  party  is  under  arrest  or  not 
—3  Ho.  120:  2  Parker  Cr.  B.  666;  33  Me.  40;  see  12  Mo.  404;  SO  id.  368;  3 
Cranch  C.  C.  46;  4  Id.  469.  A  grand  Jury  may  of  their  own  knowledge 
indict  a  person  committing  perjury  oeiore  them--30  Mo.  868. 

916.  A  presentment  is  an  informal  statement  in  writ- 
ing, by  the  grand  jury,  representing  to  the  court  that  a 
public  offense  has  been  committed  which  is  triable  in  the 
county,  and  that  there  is  reasonable  ground  for  belicTing 
that  a  particular  individual  named  or  described  therein 
has  committed  it. 
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PraMntment.— A  nraaentment  found  not  on  the  knowtodge  of  any 
of  tttejBTand  Jary»  bob  upon  information  delivered  by  othera  to  them, 
BliottldDe  abated  on  plea  of  defendant-5<a<e  t.  Xov«,  4  Hmnph.  2U; 
see  also  1  Hawks,  3B8. 

917.  An  indictment  is  an  aocosation  in  writing,  pxB- 

sented  by  the  grand  jury  to  a  eompetent  court,  charging  a 

person  with  a  public  offense. 

The  chaf  re  mentioned  in  this  secttoo  Is  not  the  same  as  the  eharge 
mentioned  in  S  8SB-44  CaL  U7. 

918.  The  foreman  may  administer  an  oath  to  any  wit* 

ness  appearing  before  the  grand  jnry. 

Peijnnr  may  be  committed  in  proceedings  before  the  grand  juy—Sl 
Cal. 668:  24 Ark.  Ml ;  4  Blackf.  156;  2 Cosh.  213;  6 Watts,  66;  2  Bob.  (Ya.) 
785;  46  Conn.  457;  S  Watts,  66;  1  Gar.  *  K.  619.  8ee  2  Fsrker  Cr.  B. 
670.  The  witness  to  be  sworn,  so  that  if  hisevldence  Is  false  he  may  be 
prosecuted  for  perjury— 16  Oonn.  467;  2  Parker  Cr.  B.  670.  The  Core- 
man  may  administer  the  oath-^Qa.  666;  77  id.  464.  See  66  Pa.  St.  161. 
Ctm^ra,  6  Cold.  26. 

919.  In  the  investigation  of  a  charge  for  the  purpose 
of  either  presentment  or  indictment,  the  grand  jury  can 
receive  no  other  evidence  than  such  as  is  given  by  wit- 
nesses produced  and  sworn  before  them,  or  furnished  by 
legal  documentary  evidence,  or  the  deposition  of  a  wit- 
ness in  the  case»  mentioned  in  the  third  subdivision  of 
section  six  hundred  and  eighty-six.  The  grand  jury  can 
receive  none  but  legal  evidence,  and  the  best  evidence  in 
degree,  to  the  exclusion  of  hearsay  or  secondary  evi- 
deuce. 

Depositioiis  taken  before  a  magistrate  upon  examination  of  accused 
may  oe  used  before  the  grand  jnir— 4  CaL  218.  Defendant  may  tes- 
tify before  the  grand  jury— 28  CaL  265.  No  evidence  taken  before  the 
rrand  jury  ean  oe  used  to  Inralidate  the  indictment— 16  Conn.  457;  80 

920.  The  grand  jury  is  not  bound  to  hear  evidence  for 
the  defendant;  but  it  is  their  duty  to  weigh  all  the  evi- 
dence submitted  to  them,  and  when  they  have  reason  to 
believe  that  other  evidence  within  their  reach  will  explain 
away  the  charge,  they  should  order  such  evidence  to  be 
produced,  and  for  that  purpose  may  require  the  district 
attorney  to  issue  process  for  the  witnesses. 

921.  The  grand  jury  ought  to  find  an  indictment  when 
all  the  evidence  before  them,  taken  together,  if  .vom^b- 
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plained  or  uncontradicted,  wonld,  in  their  judgment,  war- 
rant a  conTiction  by  a  trial  jury. 

ETid«nc«  to  wanant  oonviotioii.— If  aa  the  eTltfeiiee  befora  ihem 
would  not  warnoit  a  conviction*  they  ought  not  to  find  an  Indictment— 
19  CaL  fi99.  _The  naad  Jury  are  not  to  determine  the  degree  of  the 
offense-M  CaL  211. 

922.  If  a  member  of  a  grand  jury  knaws,  or  has  reason 
to  believe,  that  a  public  offense,  triable  within  the  county, 
has  been  committed,  he  must  declare  the  same  to  his  fel- 
low-jurors, who  must  thereupon  investigate  the  same. 

923.  The  grand  jury  must  inquire  into  the  case  ot 
every  person  imprisoned  in  the  jail  of  the  county  on  a 
ciiminal  charge  and  not  indicted;  into  the  condition  and 
management  of  the  public  prisons  within  the  county;  and 
into  the  willful  and  corrupt  misconduct  in  office  of  public 
officers  of  every  description  within  the  county. 

Duff  to  inquire  Into  cases  of  prisoners— 49  CaL  651. 

924.  They  are  also  entitled  to  free  access,  at  all  rea- 
sonable times,  to  the  public  prisons,  and  to  the  examina- 
tion, without  charge,  of  all  public  records  within  the 
county. 

925.  The  grand  jury  may,  at  all  reasonable  times,  ask 
the  advice  of  the  court,  or  the  judge  thereof,  or  of  the  dis- 
trict attorney;  but  unless  such  advice  is  asked,  the  judge 
of  the  court  must  not  be  present  during  the  sessions  of 
the  grand  jury.  The  district  attorney  of  the  county  may 
at  all  times  appear  before  the  grand  jury  for  the  purpose 
of  giving  information  or  advice  relative  to  any  matter 
cognizable  by  them,  and  may  interrogate  witnesses  be- 
fore them  whenever  they  or  he  thinks  it  necessary;  but 
no.  other  person  is  permitted  to  be  present  during  the  ses- 
sions of  the  grand  jury  except  the  members  and  witnesses 
actually  under  examination,  and  no  person  must  be  per- 
mitted to  be  present  during  the  expression  of  their  opin- 
ions or  giving  their  votes  upon  any  matter  before  them. 

Adfice  of  distrlet  attorney—]  Conn.  428;  7  Cowen,  563. 

•  esciaded.— No  persons  are  permitted  to  be  present  but  the 
I,  and  witnesses  actually  under  ezaminatlon-%7  Pa.  St.  90:  t 
.  Any  TOlnnteer  attendance  or  commnnlfwitlon  iia  contempt 
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of  coiirt~67  Fa.  St  30;  3  Pa.  L.  J.  443;  3  Sawy.  663;  trat  tbe  prisoner  la 
entitled  to  be  present,  and  ask  questions  of  witnesses^  Conn.  428;  16 

926.  Erery  member  of  the  grand  jury  must  keep 
secret  whatever  he  himself  or  any  other  grand  juror  may 
have  said,  or  in  what  manner  he  or  any  other  grand  juror 
may  have  voted  o#»  a  matter  before  them;  but  may,  how- 
ever, be  required  by  any  court  to  disclose  the  testimony 
of  a  witness  examined  before  th$  grand  jury,  for  the  pur- 
pose of  ascertaining  whether  it  is  consistent  with  that 
given  by  the  witness  before  the  court,  or  to  disclose  the 
testimony  given  before  them  by  any  person,  upon  a 
charge  against  such  person  for  peijury  in  giving  his  testi- 
mony, or  upon  trial  therefor. 

Oblie^Ation  of  sflcr&c^.-^WLCDeBaefl  cniuiot  talca  aelranta^  of  xMm 

Ifl  1 .  Tlioy  art)  lies t  p i^rnUJ-teU  lo d Eficlortn  Uj o  ev I tieafo  lal^ l^h  before  the 
gTiiiifl  jiiri'— ^3  My.  11 ;  see  4  Gnw^  53i-  A  gnit]^  Juror  uiny  bti  coui- 
peiled  lb  testify,  ^vlicn  uocf^^iAary  for  puTillc  J  ill- [Lee*,  o^  ti:i  what  a  vlt- 
DOS  tesdflJid  t{>— 53  N.  U.4ii4;  S,  V.  2  urt^^n  C.  IL  Uij,    Tbe?  nrg  rom- 

TiQ^ntirttnessi±9  to  nrovo  pc^nuiT  commJutcil  bc^foTO  them— 3L  Cai^bM\ 
1  OuAb.137;  1  Car.  ^  KfillU  i  mTirl«U.  C.Ift:  ti4  Me*lW;  13  Gray. 
l€7t  lOfi  McuflL  7^;  10  Conn.  4^7;  4  Deulo,  133 1  3  WuCtS,  Ui  3  Ect&.  (V»,) 
79fif  U  Gnitt.  li^l :  fr  BJiwkf*  n  \  4  Inri.  5?i3i  43  id.  3.S^  j  7  Ired.  !W;  a  HUl, 
(S.  C. )  SS8 ;  'Jtt  MJ.'!i!.  704  ;3T  J  a,  3^7  j  21  Mo.  2^1  \  1  Ulbb,  3SI^ ;  1  aiclffs,  m^ 
0  H^Lsk.  I&l;  canf/'a,  3  Hnl:?t«  :U7;  but  tliey  raDnot  Ijuricach  t^elr  own 
¥erdic£t>y  affldnvlt^-Cbrirlt-TlH  M.  I  j  I  llatTlL^,yjli  iiOSIo.338j  111*' — 


341:  41  lowRiSll;  3!Md.3l^j  nor  di»clQ»atho  vote  on  nndlnj;  of  thaJn-^ 
dJcttnCnt— l*Co[in.4^7?  4  DeTilOtlil;  iiOMih23^{  iyiOwa^PfS;  SUtd.SiUj 
contra,  ^A'iib.  J**  L\  3*5;  scp  30  Tei,  4^^,  FIh  tlio  rllstrJft  &ttortio|  la  a 
OompFtOlsC  ^ltiiE?:!ia  to  proTfl  pprjur/or  jiivlraess  tH>foTe  tha  ErftDu  Jury 
— fiOlnd^  S^;  iuQl  lilhb,W]i  but  lie  la  Jucumpet«Ut  to  tf^llfy  tonTact 
ifbi«iei  wlU  fmpeacb  th&  TeirdieC^ia  Me.  S3{  fj  Vt,  185;  1  i4^^T  Beport^ 

927.  A  grand  juror  cannot  be  questioned  for  anything 
he  may  say,  or  any  vote  he  may  give  in  the  grand  jury, 
relative  to  a  matter  legally  pending  before  the  jury,  ex- 
cept for  a  perjury  of  which  he  may  have  been  guilty,  in 
making  an  accusation  or  giving  testimony  to  his  fellow- 
jurors. 

928.  It  shall  be  the  duty  of  the  grand  jury  annually 
to  make  a  careful  and  complete  examination  of  the  books, 
records,  and  accounts  of  all  the  officers  of  the  county,  and 
especially  those  pertaining  to  the  revenue,  and  report 
thereom;  and  if,  in  their  judgment,  the  services  of  an  expert 


r. 


ire  necessary,  they  sliall  have  power  to  employ  one  at  an 
agreed  compensation  not  to  exceed  five  dollars  per  day, 
payable  as  other  connty  charges.  The  judge,  upon  the 
impannelment  of  such  grand  jury,  shall  charge  them  es» 
|iccially  as  to  their  duties  under  this  section.  [In  effect 
Vprilieth,  1880.] 
Fas.  Goi»&-«0» 
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CHAETEB  rV. 

PSE8ENTMBHT,  AND  PBOCSBPIVCMI  THBSSOV. 

S  931.  Presentment  most  be  by  twelTe  grand  jnron,  etc 

S  932.    Hast  be  presented  to  the  court  and  filed. 

S  933.  Court  must  direct  a  bench-warrant  if  facts  constitnte  a  polile 

offense. 
i  934.  Bench-warrant,  by  whom  and  how  Issued. 
S  935.    Form  of  bench-warrant. 
S  936.   Bench-warrant,  how  served. 
S  937.  Proceedhigs  of  magistrate  on  defendant  being  brought  befort 

him. 

931.  A  presentment  cannot  be  found  without  the  con- 
currence of  at  least  twelve  grand  jurors.  When  so  found, 
it  must  be  signed  by  the  foreman. 

See  54  Cal.  103;  post,  S  940,  and  note. 

932.  The  presentment,  when  found,  must  be  present* 
ed  by  the  foreman,  in  presence  of  the  grand  jury,  to  the 
court,  and  must  be  filed  with  the  clerk/ 

933.  If  the  facts  stated  in  the  presentment  constitute 
a  public  offense,  triable  in  the  county,  the  court  must  di- 
rect the  clerk  to  issue  a  bench-warrant  for  the  arrest  of 
the  defendant. 

934.  The  clerk,  on  the  application  of  the  judge  or 
district  attorney,  may  accordingly,  at  any  time  after  the 
order,  whether  the  court  be  sitting  or  not,  issue  a  bench- 
warrant,  under  his  signature  and  the  seal  of  the  court, 
into  one  or  more  counties. 

935.  The  bench-warrant,  upon  presentment,  must  be 

substantially  in  the  following  form:   County  of . 

The  People  of  the  State  of  California  to  any  sherilf,  con- 
stable, marshal,  or  iK>liceman  in  this  State:  A  present- 
ment having  been  made  on  the day  of .  eight- 
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een ,  to  the  Superior  Court  of  the  County  of • 

charging  C.  D.  with  the  crime  of ,  (designating  it 

generally)  you  are  therefore  commanded  forthwith  to  ar- 
rest the  above  named  C.  D.,  and  to  take  him  before  E.  F., 
a  magistrate  of  this  county;  or,  in  case  of  his  absence  or 
inability  to  act,  before  the  nearest  and  most  accessible 
magistrate  in  this  county.    Given  under  my  hand,  with 

the  seal  of  said  court  affixed,  this day  of ,  a. 

D.  eighteen .    By  order  of  the  court,    [Seal.]    G. 

H.,  clerk.    [In  effect  April  12th,  1880.] 

A  bench-warrant  is  sufficient,  If  It  describes  the  offense  generallj 
-»  Ga.  75. 

936.  The  bench-warrant  may  be  served  in  any  county, 
and  the  officer  serving  it  must  proceed  thereon  as  upon  a 
warrant  of  arrest  on  an  information,  except  that  when 
served  in  another  county,  it  need  Wt  be  indorsed  by  a 
magistrate  of  that  county.  *■ 

See54CaL103. 

937.  The  mfigistrate,  when  the  defendant  is  brough^ 
before  him,  must  proceed  upon  the  charges  contained  in 
the  presentment,  in  the  same  soanner  as  upon  a  warrant  of 
ftnest  on  an  information. 


TITLE  V. 
Of  the  Indictme&ti 

Chap.  I.    I*iin>iNa  and  Trbskixtmest  of  thb  Inbict- 
mssT,  §§  94(M. 
n.    Bulbs  of  Plbadiko  ahd  fobk  of  thb  In- 
dictment, SS  9i8-72. 
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CHAPTER  I. 

TEHNSO  AND  PBESBNTUENT  OF   THE  INDICTMBNT. 

t  MO.  Indictment  most  be  found  by  twelve  jurors,  Indorsed,  etc. 

S  941.  If  not  found,  deposition,  etc.,  must  be  returned  to  court*  ete. 

S  942.  Effect  of  dismissal. 

S  943.  Names  of  witnesses  inserted  at  foot  of  Indictment. 

S  944.  Indictment,  how  presented  and  filed. 

S  945.  Proceedings  when  defendant  Is  not  in  custody. 

940.  An  indictment  cannot  be  found  without  the  ton* 
corrence  of  at  least  twelve  grand  jurors.  When  so  found 
it  must  be  indorsed,  "A  true  bill,"  and  the  indorsement 
must  be  signed  by  the  foreman  of  the  grand  jury. 

OoncnTTence.~Thls  section  shows  how  an  indictment  is  fonnd-M 
Cat.  88.  All  the  grand  jurors  need  not  bo  present  at  the  ^dlng  of  the 
IndictmenCf  nroTlded  twelve  were  present  and  concurring— <»  Cal.  215; 
a  Id.  440;  18  Iowa,  479:  35  id.  316;  2  Cush.  14»;  1  Blackf.  Su;  8  Leigh, 
m;  Oro.  Ellz.e54;  2  Burr.  1008;  3  Greene,  513;  disapproved,  see  56  Qa. 
601:  1  Utah,  319:  98  U.  S.  145.  An  Indictment  found  by  twelve  is 
valid,  altliough  the  grand  jury,  owing  to  death  or  absence,  may  con- 
stat of  less  timn  nineteen  at  the  time->54  Cal.  65;  id.  37;  46  Id.  148;  see 
8.I(LI40;  6  id.  215.  If  less  than  twelve  concur,  the  defect  Is  fatal— 8 
Cal.  435:  36  Me.  128;  8  Letoh.  722;  2  Ired.  153;  12  Smedes  &  M.  68;  Gro. 
Elix.  651.  An  indictment  for  murder  may  be  found  by  thirteen  mem- 
bers of  a  Jury  of  sixteen  persons,  three  having  been  excused  by  the 
court— 20  Cal.  146,  approving  8  Cal.  435.  At  common  law,  any  number 
from  twelve  to  twenty-three  is  a  legal  grand  jury— 36  Me.  128;  2  Ind* 
153;  3  Hwnph.  513;  see  14  La.  An.  827;  2  Cush.  149:  1  Blackf.  317.  In 
Missouri,  twelve  are  sufDcient— 66  Mo.  631 :  but  an  indictment  found 
xby  a  grand  jury  of  twenty-four  is  vold-^  Cal.  69 ;  6  Ad.  &  £.  236.  Where 
nine  out  of  twenty-three  were  rejected,  It  Is  a  legally  constituted  grand 
jury— 8  Cal.  440.  If  the  finding  be  by  less  than  twelve,  the  indictment 
may  be  quashed  by  motion  before  pIea-6  Abb.  X.  C.  33.  Bee  Code  Civ. 
ProciS  192,242. 

Indorsement— The  usual  practice  is  to  indorse  it  "a  tme  biU" 
signed  by  the  foreman— 2  Greene.  270 :  8  Humph.  1 18 ;  4  111.  8;t ;  10  La.  198; 
I  Meigs,  109;  8  Mo.  247:  50  Pa.  St.  9;  r}yt.300;  though  the  indorsement 
'<  a  bin  "  has  been  held  sufflclent-9  Pa.  St.  354 :  14  Mo.  94:  see  29  Gratt. 
294;  and  in  some,  its  total  omission,  where  the  signature  of  the  fore- 
man is  given,  is  held  sufficient-lS  N.  H.488;  11  Cush.  473;  21  Gratt.  846; 
29  id.  824;  6  Iowa,  511;  17  Mhm.76;  2  Hawks,  429;  75  N.  Y.159. 

Signatnro.— Where  the  caption  and  body  of  the  indictment  desig- 
nates the  county  where  it  was  found,>the  name  of  the  county  need  not 
be  added  to  the  signature  of  the  district  attorney— 47  Cal.  100.  See  14 
CaL  571.  Going  to  trial  waives  the  defect  of  want  of  signature— 48 
CaL649.  SeepM^SSOft. 

941.  If  twelve  grand  jurors  do  not  concur  in  finding 
|Ui  indictment  against  a  defendant  who  had  been  held  to 
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answer,  the  depositionB  and  statement,  if  any,  transmitted 
tp  them  must  be  returned  to  the  court,  with  an  indorse- 
ment thereon,  signed  by  the  foreman,  to  the  effect  that  the 
charge  is  dismissed. 

Indorsement— This  section  prescribes  bow  an  IndletBient  nmsfc  be 
indoised  and  presented-M  CaL  S8.  Thex>bJeetliwtUMtt the hMttrtmen» 
Is  not  indorsed  must  be  taken  by  motion,  before  daanntr  or  pica* 
or  the  defect  is  w8lved-28  Cal.  2n;  Si  id.  308:  ft  Jfaw  f»j  9  Hr^mt. 
270:  4  111.83;  1  lieigs^lOO;  23Ind.^:  23  Ala.  772;  8Mo.  217:  IdrS 
(PDana,  290;  8  Hamph.  118;  28  Miss.  728;  1  Morris,  332. 

942.  The  dismissal  of  the  charge  does  not  prevent  its 
resubmission  to  a  grand  jury  as  often  as  the  court  may  di- 
rect.   But  without  such  direction  it  cannot  be  resubmitted. 

Dismissal  of  ohaixe.— When  the  grand  Jury  has  dlsmiwed  a  chaive* 
the  court  may  dismiss  the  action,  and  discharge  the  prisoner  from 
custody  and  sureties  ftom  their  obligations,  miless  it  has  reason  to 
believe  that  the  Jury  at  the  succeeding  terni  may  properly  indict  him 
•^Si  CaL  413.  This  section  is  to  be  Considered  in  connection  with  S 1^ 
of  this  Code-^  CaL  413. 

Oon8tmction.~Thls  section  is  to  be  considered  in  connection  with 
S 1383  of  this  Code— M  Cal.  413.  Upon  such  dismissal,  the  power  of  the 
court  to  resubmit  ceases-M  CaL  412,  explaining  52  id.  463.  It  is  In  the 
nature  of  a  nonsuit--64  Cal.  412.  When  an  action  has  been  dismissed* 
a  new  action  may  be  commenced  on  any  subsequent  day— 64  CaU  412. 
See  Jbopa&dy,  ante,  page  17. 

943.  When  an  indictment  is  found,  the  names  of  the 
witnesses  examined  before  the  grand  jury,  or  whose  dep* 
bsitions  may  hare  been  read  before  them,  must  be  in- 
serted at  the  foot  of  the  indictment,  or  indorsed  thereon^ 
before  it  is  presented  to  the  court. 

Name*  of  witnesaea  to  be  inserted  before  the  indictment  is  pre* 
sented  to  the  court— 40  CaL  149.  If  not  Inserted  at  the  foot  of  the  in- 
dictment, or  indorsed  thereon,  and  defendant  fails  to  take  adTantage 
of  the  omission  at  the  time  of  his  arraignment,  the  objection  is  deemed 
waived-22  Cal.  348;  26  id.  113;  see  G  id.  06;  21  id.  36a  It  Is  not  an  ob. 
lection  to  a  witness  being  sworn  at  the  trial,  whose  pame  is  not  on  the 
lndictment-22  C'  "'"  "^ ' "  "'"  "'^ ' '  - '*  """  -"°  ""  *"-•-  — 
2  Va.  Cas.  3    " 

dorsemeuto _. , 

taken  advantage  of  by  motion  to  quash  demurrer  or  plea,  if  not  by 
motion  in  arrest-ft  HOW.  (Miss.)  730:  13  Smedcs  &  M.  250;  6  Mo.  040; 
10  id.  167;  19  id.  224;  3  Dana,  474;  10  Terg.  239;  3  Fla.262.    Contra,  1  Ala. 

Bill  of  partlcnlara.— The  defendant  is  not  entitled  to  a  bill  of  par* 
ticulars  of  the  evidence  relied  on  to  sustain  the  indictment— 55  Cai* 
230. 

944.  An  indictment,  when  found  by  the  grand  jury, 
must  be  presented  by  their  f  orexnan,  in.  their  presence,  to 
the  court,  and  must  be  llled  with  the  clerk. 


^  wnmtsQ  AND  PBBsximcxirr.  §  MS 

IndietBDMnty  how  pnMBtad.— Tbis  aectioa  preterlbei  tlie  mamMr 
of  presentments— A4  Cal.  88.  An  Indictment  is  not  vitiated  hj  the  fact 
that  one  challenged  and  excluded  from  the  deliberation  of  the  case 
appears  in  the  conrt  with  the  other  ffrand  jurors  when  the  indictment 
Is  presented— 20  CaL  140.  If  the  indictment  Is  not  presented  in  the 
manner  prescribed,  it  may*  be-  set  aside  on  motion— 46  Cal.  148.  An 
Indorsement  that  it  was  presented  by  the  foreman  of  the  junr,  and  in 
their  presence,  is  not  essentiaL   ThJs  fact  will  be  presumed— 21  CaL 

To  be  filed-«l  N.  C.  516:  42  Ihd.  393:  S9  SI.  68;  2  Va.  Cas.  527:  3  Iowa, 
Stt:  2  Cold.  184;  6  Ired.  4M;  see  5  W.  Va.  610:  5S  Hiss. 565;  41  Tuc.  463; 
1  Tex,  Ct  App.  664 ;  8IU.  71 :  8  Yeig.  166;  7  Humph.  155. 

945.  When  an  indictment  ia  found  against  a  defend- 
ant not  in  oostody,  the  same  proceedings  mast  be  had  as 
are  piescribed  in  sections  nine  hundred  and  serenty-nine 
tp  nine  hundred  and  eighty-four,  inclusivey  against  a  de- 
fendant who  fails  to  appear  for  arraignment. 

Indictpient  may  be  found  aoainst  one  not  in  custody-^  CaL  296; 
but  if  he  is  never  arrested,  uie  proceedings  can  go  no  further-id. 
A  party  arrested  on  a  bench-warrant,  on  which  an  order  is  indorsed 
admitting  him  to  bail,  is  entitled  to  dischu^  on  execntlon  of  a 
lecognlzanee-a?  Cal.  272. 
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CHAPTER  n. 

BULSS  or  FLBADINO  AND  FOBK  OF  THS  XBDIOXMBfC 

94S.  Form  Of  and  imles  of  pleading. 

949.  First  pleading  by  the  people  is  Indictment,  or  iDfotmstioa. 

950.  Indictment,  or  information,  what  to  contain. 
95L  Form  of. 

962.  It  most  be  direct  and  certain. 

953.  When  defendant  is  indicted  by  flctitlons  name,  etc. 

954.  Must  charge  bat  one  offense  and  In  one  form,  except  whera  it 

may  b»  committed  by  different  means. 

955.  Statement  as  to  time  when  offense  was  committed. 

956.  Statement  as  to  person  injored  or  intended  to  be. 

957.  Constniction  of  words  used. 

958.  Words  used  in  a  statute  need  not  be  strictly  pursued. 
950.   Indictment  or  information,  when  sufficient. 

960.  Not  insufficient  for  detect  of  form  not  tending  to  prejudice  de> 

fendant 

961.  Presumptions  of  law,  etc.,  need  not  be  stated. 

962.  Judgments,  etc.,  how  pleaded. 

963.  Private  statutes,  how  pleaded. 

964.  Pleading  for  libel. 

065.  Pleading  for  forgery,  where  Instrument  has  been  destroyed  or 
withheld  by  defendant. 

966.  Pleading  for  perjury  or  subornation  of  perjury. 

967.  Pleading  for  larceny  or  embezzlement. 

968.  Pleading  for  selling,  exhibiting,  etc.,  lewd  and  obscene  boOks. 

969.  Previous  conviction  of  another  offense.  [Bepealed.] 

970.  Indictment  against  several,  one  or  more  may  bo  acquitted. 

971.  Distinction  between  accessory  before  the  fact  and  principal 

abrogated. 
S  672.  Accessory  may  be  indicted  and  tried,  though  principal  has  not 
been. 

948.  All  the  forms  of  pleading  in  criminal  aotions,  and 
the  rules  by  which  the  sufficiency x)f  pleadings  is  to  be  de- 
termined, are  those  prescribed  by  this  Code. 

Rules  of  pleading.—The  Criminal  Code  was  designed  to  work  the 
same  change  In  pleading  and  practice  on  criminaT  actions  which  is 
wrougbt  by  the  Civil  Code  In  civU  actlon»-27  Cal.  SIO.  The  form  of 
Indionnent  and  rules  by  which  the  sufficiency  of  pleadings  are  deter* 
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mined  most  be  sooi^t  for  in  Its  proTlaloii»-28  GaL  206;  If  Id.  M6:  SI 
Id. 403;  STULMO;  31  id. 200;  37  id. So:  39 id. 55. 

949.  The  first  pleading  on  the  part  of  the  people  is  the 
Sndiotment  or  information.    [In  effect  April  0th,  1880.] 

950.  The  indictment  or  information  must  contain— 

1.  The  title  of  the  action,  specifying  the  name  of  the 
court  to  which  the  same  is  presented,  and  the  names  of  the 
parties. 

2.  A  statement  of  the  acts  constituting  the  offense,  in 
ordinary  and  concise  language,  and  in  such  manner  as  to 
enable  a  person  of  conmion  understanding  to  know  what 
is  intended.    [In  effect  April  9tb,  188aj 

Caption.— Entitlinff  an  Indictment  speclfjringr  tbe  name  of  the 
eoart,as  of  the  Coant7  of  San  Francisco*  or  as  the  City  and  County  of 
San  Francisco,  is  sufficient— 14  CaL  572;  and  see  10  id.  21. 

^ttbdA-  Th.n  L:i:.t..3Mu  2.:!  ;.  ]:--  r-  ::.i:l  ;i  .  '.^  tUe  defondsufii 
nftme— lid  InU. .%?;  but  ivJieti  olicl^  tjlvtiii  lu  fulU  It  n^ty  be  repeated  hf 
tbo  chrtfitliiiii  iiatot:  ouly— Ci)  Mc.  I E  f;  but  ciicli  cuuiit  lun^t  cle-<;c'L'jb4?  htm 
by  bLi  f uJl  uauic— <B  dray,  4rS;  1  Dculsoiip  ;):Q<;;  fieo  1  Eiia.  li^,  ItlUbpmer 
or  defeudruit  must  bo  taken  ndvaiLtn^ro  of  by  pLeamabatcmeiit— 15 
Mo.  12^*;  20  id.  dl^;  1  Mass.  lH;  1  Met.  idl;  lift  Mmia,  ItiFi;  uj  lo^va,  IT;  bi 
Ala.  tJ^a^  2  Ya.  Cas*  2U ;  1  Tci.  iJt.  A  pp.  a'iL  H  «i  iiian  renders  It  doubt- 
fuL  ivhat  Ilia  tnio  nauio  is,  U^  caimi>t  ruiiinJialn  of  tbo  iiilsnomer— 2 
Gromu.  ^J.21%  A  euL^uoratiun  uiajf  Iju  lu  die  ted  Jti  It^  corporate  name 
— l^Stirpr- iltK.  353;  lUMaa3,7d;  la  IH.  I4"i;  413N,  J,  IiiSJ;  a  Va.  Ccl3.2!Hi:  28 
Vt.  SciJi  y  t;ar.  A;  P*  4:S;  I  El.  &  li.  4*J;  ;i  Q.  11.  ai'i:  boo  4^  N,  Y.  iJU;  SS 
Ind.  321 ;  <i3  111.  43J.  An  nUecation  cUar^ln^  defriiiaant  as  "Auparjiitead- 
cntof  comnionscbool?/'  l!»£ufli:i::it:iit— UL>  i',tL  4;^>;  see  Xi  Id.  114.  Names 
oro  used  for  tb3  pm-po$o  «f  LdenUfJc^iUuci— ti  tJuL  'il2:  and  tlio  uao  of 
Initials  tjy  which  ttio  i>arty  may  be  uioro  readily  knovrii  and  Idcntilled, 
tboiif{li  \:ir>iug  fruiii  ihutniEi  iriUlaiSrl^  LiOtUiatnl  error— ^I  CaU  2UQj 
io,  an  error  iii  tlio  lulLlul  of  a  tiilddlcMLnme  la  linniatcri^LJ- 'JU  t'al.  43«J; 
Biee  ^'^J  Id*  'lal ;  ^i  Id,  hJi>;  H  Pac.  U.  L.  J.  iilu.  Whero  iiie  uame  of  dtif eud- 
ant  was  iireilned  by  vbo  Initial  letters  of  b]3  clirlstlaii  iiamca,  It  wsa 
held  food  on  motion  for  arrest  cf  lud^njenr— 37  tal.  2g€:  eeo  ION.  H. 
047:  3  Met,  tEY.)4Ji*;  27  Conu,42j  4U11.  lU-i;  4  Tib:CortI,4S7i  31iicb.l72| 
65  K.  V.  313;  (jf  ItL  Jlift;  31  'fox.  fitiO;  111  IJIatiiif.  -274J.  The  omlsjajcn  of  a 
middle  n^me  Is  not  i\  fatal  defeet— U  Cal.  -iV5 :  3'j  ILL  4i^7 :  IT  Ala.  179;  14 
Barb.  'Z-^'.):  2  Cowen.  4(i3;  2U  I  own.  tH.  Ulo  t  Eng.  tiJJ ;  4!1  Ind,  493;  10  Mo* 
39 u  1  Ld.  Eaym.  aii:.';  as  tUo  law  docs  not  i^cognlzo  more  tlian  one 
cbtf-r::i..  hi  -II  Tex*  102  i  20  lovva/JS;  contm,  I  Tick.  38a;  aad  aeo3 
lei.:,.    .    .....,,  ■i.ia. 

Principal  and  accessory.— Under  an  indictment  wliich  charges  de- 
fendant as  principal,  he  cannot  be  found  guilty  if  the  evidence  shows 
hiin  to  have  been  an  accessory— 41  Cal.  ^31;  39  id.  75;  40  id.  129.  An 
Indictment  against  an  accessory  must,  in  addition  to  other  matter; 
contain  ail  the  averments  necessary  in  an  indictment  a^lnsttheprin- 
cipai,  and  it  must  therefore  allege  that  the  crime  of  the  principal  was 
committed  before  it  was  found  and  presented— dO  CaL  416;  Si  id.  M7. 
He  must  be  indicted  in  the  county  where  the  accessorial  act  was  com;* 
inittcd-27  Cai.  840;  see  40  id.  599.    See  ante,  S  31. 

Subd,  2.  Statement  of  offense.— Facts  necessary  to  constitote  th« 
«iiin0  must  he  stated>«  QaL  S207i  id.«23S:  9  id.  31{  Id.  27*;  20  id.  78f  seo 
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17  lit  102:  In  ordlDory  ati{l  coucb^  ZaTL^^Cj  and  In  such  n  wof  tbat  a 
r>er90uof  ordinary  underat^udLDg  run  kncivf  wh^kt  jitlatetided—]!  CaL 
^if .  All  tlie  mat  Ee  L'a  must  bo  set  furtii  iu  %v  li  fell  Ita  iilepfality-  couitists— 
&'l  Gah  120  L  Every  nvermcnt  that  Is  sub^tatitially  uecc^ary  to  euable 
defendant  to  drfend  hhusc'ir  most  bo  stated— n  CaL  &3i  anJ  tbo  Dmls- 
3lon  win  be  ratal-a  lil.  Tit;  ttU  356 ^  ^5  Vt.  273;  U  Baro.^  C.  lU;  but 
ann&cessary  ftvenjietit^  Or  a^ffravatloni  aro  enrplusaffe.  and  will  bO 
di^regaraed-la  Biatchf .  1 73 ^Ir^Iiir ph,  130 ;  23 IM inn .  ti7.  I C  J  t  docs  not 
RubEitanti^lly  coiiivrin  to  tho  requl^ltea  of  tliin  auction,  it  ia  demur- 
rable^-|!>  Cal.  3iJU.  It  is  not  Gnou^b  to  stat^  aiiL^Ta  concJii^loii  ot  Law— 
frj  U.  S.  :y4 :  6S  Ind.  107 :  as  cbarffluff  one  wltb  "  atealiiiif,"  or  "  ufltirdet* 
Iiigr"-M  Cal,  20 U  2  Curt.  '26&;  i  Htighua,  i^i-.Ti  N.  C.  2S(:  &1  Did.  7^;  34 
Toi,  51S;  1  EoUo^  79;  ^  Stratig(?t  C!>J;  or  ^vitb  bcbifi  a  dcranierf  or  evil- 
tloer, etc^^oranysucb  xagiio  eliarge— 110  Mass^  M;  sco  1  Mod*  11;  * 
Straugo,  ft4&i  2  llawlt,  p,  C.  ch.  L^j,  tfaa.  J  arta  not  vUal  to  ttio  accnsa- 
tloii^  a^  in  RIO  ijiattera  of  de^scrlption,  may  ba  ^tatt^c)  as  iinkiiowiilto  tbo 
^rraiidjiiry— 36C;iJ.  l^JV;  3l>euio.  !fU  moylded  it  li^  clesciibed  a^  accu- 
rately as  possible— 5  Cusb.  235;  125  mass.  SiM;  IJ.  3B7;  Id-  ^JJ:  7  Jouea, 
(N.  O.)  44b:  but  It  must  bo  sbowu  tbat  it  wa^  actnaJJy  unknown  lo 
tlicm-2(i  BOch,  SaS;  3  IiuLlOS:  10  Mo.  2i&;  16  Ark.  4?^  A  baro  ncsa- 
tlvociuallflcBtlosiin^Ea  never  00  averred  In,  an  incllctment,  but  must 
bo  idlPt}  on  aa  matter  of  defense— 4  Cal.  541;  ii  Id.  6ii;2 ;  3^)  id.  2 IS;  63  Id. 
C00»    Wben  the  occurrepce  of  Several  aets,  ortlie  do  I  n^  of  an  act  undei* 

SecnHartinmmstaiices^  la  uecesAaty  to  roxistltiUQ  tlifj  offense*  tU&  In- 
letment  must  aiato  Ihgni— 4U  €al.  M.  An  allej^^utlon  in  ^tn  Indkttoetit 
<le$cnpUve  of  tbe  IdeuEity  of  wbat  Is  les^^^Uy  e^^ontial  to  tbe  defen^se 
^antiot  be  rejected  aa  aurpltisMe— ;*{>  Cal.  7e. 

.  951.  It  may  be  substantially  in  the  following  form: 
The  People  of  the  State  of  California  against  A.  B.,  in  the 

Superior  Court  of  the  county  of ,  the day  of 

,  A.  D.  eighteen .    A.  B.  is  accused  by  the 

grand  jury  of  the  county  of ,  by  this  indictment,  (or 

by  the  district  attorney  by  this  information)  of  the  crime 
of  (giving  its  legal  appellation,  such  as  murder,  arson,  ot 
the  like,  or  designating  it  as  felony  or  misdemeanor),  com* 

mitted  as  follows:  The  said  A.  B.,  on  the day  of 

A.  D.  eighteen ,  at  the  county  of ,  (here 

set  forth  the  act  or  omission  charged  as  an  offense)  con- 
trary to  the  form,  force,  and  effect  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dig? 
nity  of  the  people  of  the  State  of  California.  [In  effect 
April  9th,  1880.] 

Fonn  of  indictment.— For  murder— 34  Cal.  209;  followed— 47  Id.  1Q2; 
cited-37  id.  280;  49  id.  390;  for  forffery-G  Pac.  C.  L.  J.  610;  for  larceny 
«-« id.  669;  for  assault  to  commit  murder— 30  CaL  216. 

Appellation  of  crime.— The  name  given  to  the  offense  is  not  of  itself 
the  charge  of  an  offense,  and  a  mistake  in  regard  to  it  is  a  mere  irregu- 
larity, and  not  fatal—M  Cal.  64;  39  id.  331;  14  id.  672.  It  is  not  neces- 
sary to  state  in  terms  that  it  is  a  felony,  or  a  misdemeanor— 20  CaL  117: 
ana  it  need  not  state  the  degree  of  the  crime-21  id.  402:  and  the  word 
Mfekmlooaly"  need  not  be  iiied-7  id.  408;  8  Hill,  92;  22  Wend.  176;  1 N. 
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t.mi  15 Pa. St.  05:  7Serg.AB.423;  SOhlo.l;  Gald.997;  3Ea8tP.C. 
1028:  out  see  2  Md.  876.  So,  *'anlAwfully"  and  otber  aggravstiiig  terms 
need  not  be  used— 1  Low.  305;  4  Iowa,  002;  58  Ind.5ll;  3  Helsk.  376;  1 
Mo.  126;  27  Vt.  1«3;  23  N.  H.  821.  in  an  indietment  for  dealing  faro, 
designating  the  offense  as  a  felony  is  solIlcient—H  Cal.  572.  An  erro- 
neous appellation  or  no  appellation  of  the  offense  Is  of  no  consequence, 
I|  the  acts  as  defined  tnr  statute  are  suffldentiy  stated— 39  Gai.  326;  14 
id.  566.  The  maxim  of  idem  sonant  does  not  apply  to  an  indictment 
obarglng  "  laroey  "  for  larceny— 6  Pac.  O.  L.  J.  3^ 

i  952.    It  most  be  direct  and  certain,  as  it  regards— 

,  1.  The  party  charged. 

2.  The  offense  charged. 

•  3.  The  particular  circumstances  of  the  offense  charged , 

iqrhen  they  are  necessary  to  constitute  a  complete  defense. 

'Must  be  direct  and  certain.— 51  Cal.  372;  20  Id.  80.  If  the  language 
ja  capable  of  two  interpretations,  only  one  of  which  imports  a  charge, 
tfte  indictment  is  not  good— 35  CaL  671.   The  law  does  not  require 


tt  capable  of  two  interpretations,  only  one  of  which  imports  a  charge, 
tfte  indictment  is  not  good— 35  CaL  671.  The  law  does  not  require 
greater  certainty  than  the  nature  of  the  case  affords— 34  Cal.  m;  36 


Id.  247. 

!  SuM.  1.  Aa  to  party  charged-14  CaL  30;  34  id.  209;  53  CaL  616.  See 
ofite,  S  850.  subd.  1,  note. 

•  StO^d.  2.  As  to  the  olTenae-U  Gal.  30:  20  id.  80;  84  id.  209;  53  id.  616. 
"Where  the  indictment  charged  the  offense  as  *•  larcey/' Instead  of  "lar- 
ceny,'' it  was  held  that  no  offense  was  charged— 6  Pac.  C.  L.  J.  823. 
The  substantial  facts  must  appear  with  such  certainty  as  will  enable  a 
man  of  ordinary  intelligence  to  understand  what  is  intended,  and  to 
enable  the  court  to  pronounce  aproper  judgment— 4  Cal.  238;  9  id.  576; 
10  id.  50;  34  id.  183f  U  Id.  671 ;  40  id.  55. 

JSuhd.  3.  As  to  the  circnmstances— 14  CaL  30:  when  necessary  to 
constitute  «  complete  oflense-34  Id.  209;  47  Id.  103;  49  td.  895.  tf  it 
does  not  Substantially  conform  to  the  requirements  of  this  section  it 
is  demurrable— 49  Cal.  895.  As  to  larceny  by  bailee— 19  Cal.  601.  As- 
sault with  deadly  weapon— 12  Cal.  326.  See  notes  under  SS  950,  959. 
Where  an  act  contains  several  provisions,  an  indictment  for  violating 
It  must  state  the  peculiar  provisions  which  the  peraon  intended  to 
violate-^  cai.  ^1.   See  ante,  S  950,  note ;  and  post,  S  959  and  note. 

953.  When  a  defendant  is  charged  by  a  fictitious  or 
erroneous  name,  and  in  any  stage  of  the  proceedings  his 
true  name  is  discovered,  it  must  be  inserted  in  the  subse- 
quent proceedings,  referring  to  the  fact  of  his  being 
charged  by  the  tiame  mentioned  in  the  indictment  or  in- 
formation.   [In  effect  April  9th,  1880.] 

donstitntionality.— This  section  is  not  in  violation  of  art  i,  S 13,  of 
the  Constitution  of  .Calif  orni&-6  Cal.  213.   See  Const.  Prov.  anU,  p.  17. 

Indictment  in  wrong  name.— If  defendant  Is  indicted  by  a  wrong 
name,  and  so  states  when  a5ked,  and  gives  his  true  name,  the  true 
name  must  be  substituted,  and  all  after-proceedings  be  had  in  tliat 
nflme-82  CaL  60;  see  5  Iowa,  484. 

'954.    The  indictment  or  information  must  charge  but 

o^e  offeiis^,  but  the  same  offense  may  be  set  forth  in  dif- 
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ferent  forms  under  different  counts,  and,  when  the  offense 
may  be  committed  by  the  use  of  different  means,  the  means 
may  be  alleged  in  the  alternative  in  the  same  count.  [In 
effect  April  9th,  1880.] 

Indictmont  must  cbargs  but  ono  o^u&o^d  €al.  4^1);  27  Id.  40U 
ir  Urn  indic.tmQiit  otiac^es  maro  than  ono  offcnsr^,  tlio  object Jiaii  Is 
deemt^cl  waivea>  uiilea?  ft  Is  taken  by  clemurrer— wrac-  O,  L,  J*  152|  IS 
eaLG4Tj  47  itl.  ItK;  a;5  Ul,  USs  ^J  itj.  4<W;  17  lU.  SfiU  tJ*  iih  mj.  Aa  In- 
tllctmenc  wLiLch  cbai^ea  bdrgLary,,  mixed  ultli  Jarccny.  cliargoa  two 
ofTenf^s— 2U  C;vl.  G:^::;  or  changing  A.  wiLli  tiiu  lArceii^  of  cctintmzcKijjtSf 
and  B.  wltli  feloniousily  i-i^celvltitJ  tbcin— JJ  €al.  1^-2;  but  wliur&,  la  Ono 
count  He  c barges  ttio  food«i  taken  to  bo  tlio  piopcrt^  of  A.,  ond  In  i^ 
Qtljer  to  bo  tUo  propeily  otlir,  and  hi  a  tliird  couut  to  bo  tlic  lu'opertr 
Qt  C,  It  does  not  clsarKO  dUffcrent  offenses— 17  Cal.  SGL  Wlicre  two  dlt- 
UnctOCta  4ir5j  pGrnctrat«d  by  tlio  saniB  ntr^ion,  m  tho«aiDEj  tiuio,  ther 
constitute  but  Olio  olt«ii5e— :^7  Cal,  40l :  4  Dmiji.  Jinj  2  Har,  &  .J>  42i6|  t" 
em,  (3,  C.)  I;  5  Fort.  iH;  1.5  Fkt.  27Jj  JD  Id.  ;5tiOs  2:i  Id.  I.  gt),  wUen  a 
tax-coUector  recelvea  money  fof  llcengcs  duo  tbo  isLitc,  mid  other- 
money  for  IJccnsca  dno  tha  county,  and  embezzles  tho  wliaolc,^  It  1$  but 
one  o^en^e— ^23  Cal.  ^7;  so,  an  Indiotmonb  wldcli  cb^u'ges  wUb  forg* 
In^  and  uttering;  does  not  cbaii^o  two  olfcnsc^-^JJ^;  eeo  ^7  Id.  41)1  {,  AOt 
An  IndJctnient  whlcli  cbai^es  ono  wJtli  thuylnj  mui  reeelvlnj|  atolen, 

fjToperty,  chai^esibutoiie  olTensc— la  id.  3^^^  or  dialling  ono  with  liaT^ 
QH  BnddrculutliiK  HcenseaorhertliantliosyaothcjrizedijylawjCfiaTffet " 
but  one  offense— 31  Uh  453*  Kticltintj  an  apcus+ition  of  (t-^gaolt  i^ltlilo^ 
tent  to  murder,  and  ntatlng  facts  sbowluff  tliat  tio  udtniiiistertjd  t>olS4m ' 
vrlth  latent  to  kill— M€al.  51:  or  e bailing  iin  fi^£>ault  and  battery  oalnf 
aa  part  of,  orinod^  otex^CuUng.  i\  forci bio  arrest  or  abtlaellon— 39  id* 
ti04;  or  cliar^tii^  rape,  and  niisault  to  commit  Itt  ts  nol  charf^fJinEif  two 
oSeDas^—Si  Cal.  A^a.  if  the  Indieinient  c ontfvlns  nioro  than  ono  count^t 
1 1  should  clear  I V  appear  that  they  ^e  dcaerlptlvo  of  tlio  same  transact 
tlen-28Cal.  Jl-I, 

AllematlTe  alleg'atioiifl.— Allej^tlons  In  the  altema^tlTO  are  peiv 
mltted  when  they  qualify  an  unessential  description  of  npartlcular 
offense,  and  do  not  touch  tho  offense  itself— W  Ala-  579;  13  W»  Vjw  BS9| 
aa  descrlblniC  a  berso  Htol^n  as  being' "  either  n  brOTi'u  or  n  bar  color' 
—la  Vt.  647;  or  that  certain  trees  cut  iluwu  wero  tho  projierty  of  ih* 
defendants  orclthE^r  of  them— 7  P;.i.  St.  43U;  lH  Ind.  ^^  or^'aa  an  inn- 
bolder  or  vlctualer"— :j  Met*  llW;  5  Id-  'i4ii:  or^  "In  a  certain  paper  cr 
Kubllcation "— a  Johns*  Caa.  333:  or,  enttmg  or  causing  to  ho  cut— fl 
IcLean,  196;  see  1  Mo*  <74i  or  alleging  nnnlj^anc&to  bo  on  the  "bigb- 
way  or*  road*"  liavebeenheldtobCiffood- 3  YeiU&3,4L7;  i;ce'J4  Conn.^iytf: 
M  Ala.  64;  4  Mo.  47*-  The  uae  of  "  or  "  la  an  alleratlon  is  fatal  when  11 
renders  a  etatemeut  uncertain— 3  Mass.  &Ll:  'A  GraVt  50t;  4  Mo*  474;  i 
fikrker  Cr»  U.  2tj;  see  7  Gratt.  5*2.  When  the  worfls  of  (»  Btatute  aro 
flynouymoua,  it  may  not  bo  error  to  chargo  them  nHematlvely— J5  Cal. 
^m\  4 Mo.  47 J 5  6J  id.  3-^3;  ii  Tcx.  Sh>;  SCO 2  UInn*  33Si  ho,  "  or'*  may  be 
Introduced  lu  enumerating  negarlvo  averments  toeickido  erccptlona 
ill  a  statute— 24)  N,  H.  &54I :  5  W.  Va.  50t^*  When  thfl  fitatuto  euumeratea 
several  acta  disjunctively,  tho  Indlcrtment  should  cbarga  them  In  the 
conjtmctlve-^^  CaJ.  SDS|  Id,  613;  Sa  Icl-  50@, 

955.  The  precise  time  at  which  the  offense  was  com- 
mitted need  not  be  stated  in  the  indictment  or  informa- 
tion, but  it  may  be  alleged  to  have  been  committed  at  any 
time  before  the  finding  or  filing  thereof,  except  where  the 
time  is  a  material  ingredient  in  the  offense.  (In  effect 
April  9th,  1880. 
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Time.— If  the  Indictment  charge  the  offense  to  have  been  on  a  par* 
ticular  day,  which  date  l8  anterior  to  llio  llnUlnj^  of  tlio  indictment,  it 
19  sufficient-^  Cal.  355;  U  id.  2(12;  2  Wash.  G.  0.  a28:  i  Gray,  483;  Ui  Mo. 
378;  34  Ga.  202;  il  id.  63;  i3  id.  396;  20  Ala.  bl;  1  Stewt.  &  P. '^08;  S3 
Mlch.3(>a;  9Cowen,660;  12Gray,32ii;  3  Hawks,  334;  11  Ga.  A3;  but  if 
the  day  assigned  be  subsequent  to  the  iluding.tho  indictment  is  bad— 
i!)  Ind. 212;  iiO  Mass.  103;  5  Sorg.  &  R.  316;  28^rex.64i;  15  Vt.  291 ;  33 id. 
U7.  When  time  is  important,  courts  will  inquire  into  a  day,  or  frac- 
lionai  portion  of  a  day— 14  Cal.  671.  The  allegation  of  a  day  within  » 
period  of  limitation  is  material  when  the  offense  is  subject  to  limita- 
tion—13  CaL  234.  liatter  avoiding  the  statnto  must  be  set  out  when- 
ever It  would  otherwise  appear  that  the  offense  is  barred— 18  Cal.  88. 
See  ante,  S§  800, 959. 

956.  When  an  offense  involves  the  commission  of,  or 
an  attempt  to  commit,  a  private  injury,  and  is  described 
with  sufficient  certainty  in  other  respects  to  identify  the 
act,  an  erroneous  allegation  as  to  the  person  injured,  or 
intended  to  be  injured,  is  not  materiaL 


248;  5  DIackf.  343;  16  Ind.  190;  2  UL  399;  20  Ioiv[i.  bUt  U  Mo/ 340:  3 
Parker  Cr.  B.  622.   Bo,  of  a  deceased  person— b;  a  tk.  iw.^:  ^  If  ity  w,  sia: 

1  Car.  &  K.  82;  or  the  owner  of  goods  stolen— 1^  Mas.!!,  nh  12  Pick.  171: 

2  Bam.  &  Aid.  680:  if  he  was  at  the  time  unkni  wji  to  tUu  jury— 2  Qmy, 
603;  116  Mass.  31;  1  Car.  &  K.  187;  but  otherwis'i  i  F  Im  bo  really  known 
to  the  Jury-4» Conn.  600;  35  N.  Y.  465;  1  Ohio  St.  ul  -.  a  Tui.  €t.  App. 
rS3:  or  if  the  jury  had  notice— 13  Allen,  249;  in  Mrisa.  40|  ^  a  Itifl,  M; 
Uolt  N.  P.  6^5;  but  the  burden  is  on  defendanl  :  ^  i  -  ^  r  in  at 
the  time— U  Cush.  137;  126  Mass.  64.  Dlscovciy  ol  liiu  L.uiu<i  i>u.„iii- 
quently  is,  however,  no  ground  for  acquittal— II  Cush.  137:  2  Gray,  603: 
M  Ala.  227;  7  Tnd.659;  UMo.  340;  1  Car.  &  K.  82:  1  Moo^  C.  0.  402; 
or  an*est  of  ]udgment^66  Barb.  606;  8.  C.  32  N.  Y.  465.  A  christian 
name  may  be  averred  to  be  unknown— 86  AJa.  270;  23  La.  An.  68;  see  2 
Gray,  303;  116  Mass.  21.  The  mere  omission  of  the  initkil  of  the  mid- 
die  name  is  no  error--6  Pac.  C.  L.  J.  610.  If  the  company  name  Is  the 
namo  or  style  of  a  firm,  the  names  of  the  several  members  should  be 
stated;  but  If  the  name  be  of  a  corporation,  the  indictnieut  is  good  if 
It  state  that  fact-36  Cal.  248;  32  Id.  160;  63  111.  450;  6  Parker  Cr.  B.  330: 
27  Vt.  722.  The  averment  is  necessary  when  made  so  by  statute— 10 
Mass.  70;  16  id.  141 ;  8  Barb.  637 ;  6  Parker  Cr.  R.  67 ;  id.  334 ;  66  Ind.  204; 
49  N.  J.  L.  169:  4  Bawle,  464.  An  erroueoui«  allegation  as  to  the  party 
Injured  Is  not  material— 41  Cal.  236.  If  the  allegation  in  which  the 
misnomer  appears  is  material,  It  may  bo  rejected  as  surplusage— 4 
Pick.  252;  S  Sum.  12:  48  Ga.  30.  Wh^re  the  pleader  undertakes  to  set 
out  the  names  of  a  firm,  a  variance  in  the  proof  is  fatal— 25  Ind.  499. 

Oonrts  are  reqnired  to  observe  and  enforce  the  tests  of  the  validity 
of  indictments  as  prescribed  in  SS  956  and  959  of  this  Code— 27  Cal.  611; 
37  Id.  280;  see  84  Cal.  200.  If  there  are  two  counts  and  one  of  them  is 

food,  it  is  good  on  general  demurrer— 6  Pac.  0.  L.  J.  610;  6  Cush.  296. 
or  an  erroneous  allegation  to  be  Immaterial,  the  offense  must  be 
described  In  other  respects  with  sufficient  certainty-4l  Cal.  236;  17  id. 
836;  35  id.  114. 

957.  The  words  used  in  an  indictment  or  information 
are  construed  in  their  usual  acceptance  in  common  lan- 
guage, except  such  words  and  phrases  as  are  defined  by 

PJBN.  CODB.— 81. 
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law,  which  are  construed  according  to  their  legal  mean- 
ing,   fin  effect  April  9th,  1880.] 

Words  constmed.— Words  and  phrases  are  to  be  constmed  accord- 
tng  to  their  common  acceptatlou,  except  such  as  are  specifically  de- 
fined by  law— 5  Cal.  356.    See  ante,  §  7. 

958.  Words  used  in  a  statute  to  define  a  public  offense 
need  not  be  strictly  pursued  in  the  indictment  or  inf  orma* 
tion,  but  other  words  conveying  the  same  meaning  may 
be  used.    [In  effect  April  9th,  1880] 

Slatutory  oflfeniOB.— Tht?  Indktmfirtt  Is  nutrient  If  It  charge  the 
OffaiiNB  In  Iba  LiUig^uivga  of  tlie  fit:^[Ti,|:Q<  niTiil  fnljy  comply  with  ^  959  of 
the  Cotle-aa  CnHj'^Ui  .21  iJ.  iU^U  ^l  ia.53l ;  l^]  hi.  i^ii] ;  10 Id.  309:  3  Frirker 
LY.  R.  2Ua;  a  Onl.  4risi  j  9  id,  --JHl ;  3i  hL  itl :  aj  t  Ell.  J 14 ;  id.  200:  14  Id.  30:  39 
]d.3;£U:  13  BlatdLf  ■  4^^i ;  £r  BuLh,  aiti;  Vi  Id.  LIB;  U  Lomi.  487;  38  id.  400: 
It  Cold,  I2i;  3  fiidi.  5;  Li'J  Grfitt.  N4;  1  Uif?pti"\  418;  2  id.  162;  3 
Half^E.  2»»;  ?  Gnitt.  h-X:  ^  DL  fiLO;  94  UL  21G;  li^  Icnva,  tiCS;  3  Ga.  419:  1 
3H[oiil5,  4l2j  ny  Meisp.  847:  2i  Minn.  27  U  til  M(*.  41 ;  1  McMuU.  472;  57  N. 
H.  174?  1  Vt.Sal*  3EJ  VC.437!  ^  YaiU^sHiU;  ft  Whnrt.  427;  10  W.  Va.794; 
3  SwEin.  irJ«;  "^  Strub.  474.  It  la  nut  mMjeastiry  tu  follow  strictly  the 
JaiitfLitU{«  of  n  BtatatR  tiy  which  ihu  ofTt-oHe  ia  tlf  fisieil;  words  conveying 
the  Bfiiiio  ineanJnjf  ui»y  be  u^ed-a^  t'lil.  1 14^  3-1  id.  1 14;  63  id.  ejg.  If  it 
a]If?£«3  all  t\w  HiiU  or  fnvm  y\rhliih  cider  Liitct  t])t!  description  of  the 
otTf^na^j  ltl^Eunir!lPi>t~34  CjiL'^L  If  as  tutu  tR  t  mil  nerates  a  series  of 
on3  riH  ron St itu twins'  the  nifi-n'^e,  ftll  f-ncli  acn  itiny  be  charged  in  a 
siiiJlc  coimt -23  C^;.  «:;;,  iru  o-.^i-ici^ics  them  Uiijtmctlvely  and  the 
indictment  charges  more  than  one  of  them,  it  must  charge  them  con- 
junctively unless  the  words  used  disjunctively  are  synonymous— 35 
Cal.  503.  It  should  state  the  particular  provision  of  the  act  which  has 
been  violated— 52  Cal.  201. 

959.  The  indictment  or  information  is  sufficient,  if  it 
can  be  understood  therefrom — 

1.  That  it  is  entitled  in  a  court  liaving  authority  to  re- 
ceive it,  though  the  name  of  the  court  be  not  stated. 

2.  If  an  indictment,  that  it  was  found  by  a  grand  jury 
of  the  county  in  which  the  court  was  held ;  or  if  an  inform- 
ation, that  it  was  subscribed  and  presented  to  the  court 
by  the  district  attorney  of  the  county  in  which  the  court 
was  held. 

3.  That  the  defendant  is  named,  or,  if  his  name  cannot 
be  discovered,  that  he  is  described  by  a  fictitious  name, 
with  a  statement  that  his  true  name  is  to  the  jury  or  dis- 
trict attorney,  as  the  case  may  be,  unknown. 

4.  That  the  offense  was  committed  at  some  place  with- 
in the  jurisdiction  of  the  court,  except  where  the  act, 
thuugh  done  without  the  local  jurisdiction  of  the  county, 
is  triable  therein. 
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5.  That  the  offense  was  committed  at  some  time  prior 
to  the  time  of  finding  the  indictment  or  filing  of  the  in« 
formation. 

6.  That  the  act  or  omission  charged  as  the  offense  is 
clearly  and  distinctly  set  forth  in  ordinary  and  concise 
language,  without  repetition,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to  know  what 
is  intended. 

7.  That  the  act  or  omission  charged  as  the  offense  is 

stated  with  such  a  degree  of  certainty  as  to  enable  the 

court  to  pronounce  judgment  upon  a  conviction,  accord- 

ing  to  the  right  of  the  case.    [In  effect  April  9th,  1880.] 

JSubd,  1.  Entitling  indlotment.— An  indictment  may  be  entitled 
either  "  county  "  or  •*  city  and  county  "—14  Cal.  672;  17  id.  363;  6  Id.  202. 
The  caption  Is  no  part  of  the  indictment— 6  Halst.  203;  2  Har.  (Del.)  632; 
1  Hawks,  354:  2  id.  261:  24  Ala.  672;  36  N.  H.  359;  37  N.  Y.  117:  13  Vt.  64; 
sold.  100;  3  Wend. 319;  2Zab.9.  See3Baxt.429;  6  Ad.&E.  :l47:  4  Abb. 
App.  Dec  509.  Its  purpose  is  to  state  the  style  of  the  court,  the  time 
and  place  where  the  Indictment  was  found,  etc.— 20  Ala.  33;  39  He.  78; 
6  McLean,  53 ;  4  Tex.  125 ;  1  Yerg.  206.  It  must  be  set  forth  with  reason^ 
able  certahity->«  McLean,  56;  Si  Ahk  33;  39  Me.  78;  4  Tex.  125;  1  Yerg. 
206.   See  ante,  §  £50,  note. 

Subd.  2.  Finding  of  indictment.— The  indictment  must  allege  the 
offense  committed  within  the  county  in  which  it  was  found— 43  Cal. 
258;  6  id.  202;  30  Mich.  371 ;  8  Leigh,  721;  Leigh  &  C.  128.    See  ante,  §  960. 

3ubd*  3.  Wrong  names.- If  a  defendant  Is  indicted  by  a  wrong 
name  and  so  states  when  asked,  and  gives  his  true  name,  the  true 
name  must  be  substituted— 32  CaL  64.   See  ante,  S  953,  and  note. 

Subd.  4.  Jorisdiction.— ^'  That  defendant  at  a  time  named  was  in  the 
county  where  the  indictment  was  found,"  sufficiently  shows  that  the 
offense  was  committed  within  the  Jurisdiction  of  the  court— 44  Gal. 
495;  4  Halst.  357;  1  Johns.  66:  1  Tyler,  295:  Leigh  &  C.  128.  An  indict- 
ment for  an  offense  committed  on  a  vessel,  must  set  forth  all  the  facts, 
giving  the  extra-territorial  jurisdiction  in  §  783  of  this  Code— 7  Cal.  395. 
An  indictment  against  an  accessory  must  be  found  in  the  county 
where  the  accessorial  act  was  committed— 27  Cal.  340:  see  40  id.  S&d, 
When  property  is  stolen  in  one  county  and  carried  into  another,  the 
party  may  be  indicted  in  either  county— 29  Cal.  421 ;  25  id.  531.  Where 
a  county  is  divided,  the  offense  may  belaid  in  the  new  county,  if  com- 
mitted there  before  the  division— 4  Halst.  357:  4  Tex.  450;  see  15  How. 
467;  89  Me.  291 ;  4  Ired.  219;  see  IS  Ark.  708.  UntU  the  organization  of 
the  new  county,  the  indictment  may  be  found  in  the  old  county— 32 
CaL  140.   See  ai»^,S  786. 

JSubd,  5.  When  the  day  on  which  the  indictment  was  found  isgiven, 
the  term  of  the  court  is  sufficiently  stated— 14  CaL  671.  *'  Sabbath  "  for 
*'  Sunday  "  is  no  variance— 64  N.  C.  589. 

Subd,6.   See  ante,  S  950,  subd.  2. 

Subd,  7.   See  ante,  S  952,  subd.  3. 

Arson.— Though  the  Indictment  give  an  erroneous  appellation,  yet  If 
the  facts  stated  constitute  the  offense  it  is  sufficient— 89  CaL  331.  The 
ownership  of  building  in  arson  is  a  part  of  the  description  of  the  of- 
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fense,  and  mnst  be  alleged  directly  and  certainly— 20  Cal.  80;  45  N.  T. 
153;  26  Ala.  72;  28  id.  71.  It  may  be  alleged  to  have  been  tbe  property 
of  one  not  the  owner,  but  wbo  was  occupying  it  as  a  residence— 44  CaL 
495;  see  15  Wend.  159.  U  a  tenant  bums  tne  house,  it  is  sufflcientto  al- 
lege Utle  in  the  landlord-50  CaL  305;  51  id.  320;  3  Ired.  570:  see  29 
Ck>nn.  342.  An  indictment  for  burning  a  public  building  need  not  al- 
lege  that  it  belonged  to  any  one— 12  vt.  93.  An  indictment  cliarglng 
that  defendant  "  did  on  a  certain  day  bum,  or  cause  to  be  burned,  a 
oertain  dwelling-house/'  is  bad— 6  Cal. 236.  That  defendant** feloni- 
ously, willfully,  and  maliciously  did  burn  and  cause  to  bo  burned,"  is 
sufficient  without  the  statement  **  set  fire"— 20  Cal.  80.  Where  the  in- 
dlctment  charged  that  defendant  at  the  time  named  was  in  the  counts 
where  it  was  f  oimd,  and  then  and  there  feloniously  burned  the  build- 
ing, it  snfficieutly  shows  that  the  oifense  was  committed  at  a  plaoo 
within  the  Jurisdiction  of  the  court-44  Cal.  435.    See  ante,  §§  447-451. 

Assault  to  murder.— Reciting  an  *'  assault  with  intent  to  murder/' 
.  and  stating  facts  showing  that  no  administered  poison  with  intent  to 
kill,  does  not  chai'ge  two  offenses— 54  Cal.  54.  An  assault  which  charges 
that  defendant  did  assault  with  intent  to  commit  murder,  is  sufficient 
.  to  sustiiiu  a  judgment  for  a  felony  on  a  verdict  of  guilty— 49  Cal.  391. 
An  indictmeut  is  sufficient  if  it  charges  that  defendant  feloniously  as- 
saulted A.  with  a  pistol  loaded  with  powder  <and  ball,  with  iatcut  of  mal- 
ice aforethought  to  kill  and  murder  A.— 30  Cal.  218.    Sec  ante,  i  217. 

Assault  to  do  bodily  harm.— A  charge  of  assanlt  to  do  bodily  harm, 
charges  only  ashuple  assault— 47  Cal.  112;  6  id.  562:  40  id.  416.  *'  An  as- 
sault with  a  deadly  weapon,  with  Intent  to  inflict  upon  the  person  of 
another  a  bodily  inlm'y,  there  appearing  no  couslderaMe  provocation 
therefor,  sufficiently  designates  the  offense— 20  Cal.  117. 

Assault  with  a  deadly  weapon.— The  weapon  or  Instmment  used 
in  the  assault  is  the  gist  of  the  offense,  and  must  be  alleged— 6  Cal. 
662.  The  indictment  should  allege  that  the  weapon  was  deadly,  or 
state  facts  to  show  that  it  was— 29  Cal.  579.  If  it  is  not  direct  and  cer- 
tain as  to  the  offense  charged,  it  is  insufficient— 12  Cul.  326.  The  In- 
dictment should  state  directly  and  certainly  that  the  assault  was 
with  a  deadly  weapon;  that  is,  used  as  an  instrumentality  of  the  as- 
8ault-6  Cal.  562;  29  id.  579:  44  id.  93:  52  id.  451.  Unless  tho  correct 
name  of  the  party  assaulted  is  given,  the  other  facts  and  circumstances 
must  sufficiently  identify  the  act— 35  Cal.  114.   Seo  ante,  §  467. 

Barglarir.— Ill  bar^lury  tbe  eAsentUt  wqhI^  are  •'feloniously  and 
buil^iJkihjtLSly  cutiji-ed  iLe  dWiflJiiii^-baui^e  iutliu  night-time,"  and  tho 
felony  iLiUJKlod  4>r  poriietrate  J  mus-t  be  stiitti J— 68  ill.  271;  29  Tex.  47; 
set]  16  Cotm^  iC2.  An  HMeRaUoii  Hint  ha  UDUiied  in  tho  night-time  fclo- 
nlo(i)fly  ami  banrMfioui^ly,  uml  with  fciri:o  and  arms,  is  substantially 
£iimt;leiit--43  UhH  44ti;  but  "  Imrtfjariously"  l^i  not  uecessiu'y  in  statu- 
tory liqtisethneakiiis— 4  Met.  3^7.  Tbat  it  vrtis  in  tho  night-time  must 
bo  nm;^E!a~bJ  *:ouii.  ai^i  4  Ud^h.  tiH^',  B  How.  Ofiss.)20;  1  N.  J.L.439. 
TiiLT  kuLir  or  tbe  iik^bb  ucffdiiot  bti  LbaiwJ.  tmr  if  charged,  proved— 
9A  LMI.  H!t\  il  N.  J.  L,  71 ;  6<?o  Stl  Sfo.  'i'l.'i;  2  Ciinh.  582.  Au  indictment 
chM^LiiK  ail  luteut  to  steal  my  sE  atiE'clfy  ibc  value  of  the  goods— 8  CaL 
a  1)1-  II  Jtiay  charge  In  dur^reut  eouiis  owiiorsUlp  in  different  persons- 
Si^  CaL  214:  s&g  12  .\J^f^n.  Ibd^  An  IridktiuciiC  lor  "  entering  a  room  or 
aikiiiLmt^iit  with  intent  to  commit  UuH^jiiy,"  litfhtly charges  thoownei^ 
Bw\i  In  him  wbu  r^ntaflncb  rouiufroju  duo  Lav  aogcoutrol  of  the  house 
-  j^  Oil.  |;[7.  For  brciakmg  mul  eijtt^rliig  a  bouse  in  the  night-time 
Mitb  hitont  to  ucjminlt  larct^nv.  U  utE^d  not  fhrtrge  whose  goods  were 
InteJiUt^d  to  be  etoitiii*  or  wbt^tiier  tbffto  wi^rt^  any  goodd  to  steal— 32 
Unl.  au.  An  liidlctmont  for  burxiary  umat  iibaige  a  felonious  intent— 
U  Hai'.  iTfp.L}^^;  48  Ala.  684,  Tku  iuteist  must  be  cliargcd,  but  when 
tUlK  b  umlttcd  on  proof  of  Inrctjiv,  ikfuiK^nut  may  be  convicted— 11 
N .  11.  -^m',  S.  C.  2  Lctad.  C.  C,  tl'A;  2  iia^vj^,  2^^  i  Euss.  &  B.  C.  C.  445;  8. 
C'ALsAd.  Q.  0. 122;  Otherwise  m  to  aa  indlciment  for  breaking  and 
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entering  in  the  day-time— 3  Cold.  77.  It  Is  not  enough  to  allege  Intent 
to  commit  a  felony;  the  particular  offense  must  be  stated  and  the 
facts  set  forth— 24  Ga.  420:  41  Tex.  237;  otherwise  under  statutes— 26 
N.  Y.  200;  but  the  particular  crime  need  not  be  fully  and  technically 
set  forth-10  Cush.  52.   See  ante,  S  459. 

Ooonterfeiting.— Knowledge  of  defendant  of  spurious  character  of 
the  coin  is  sufflciently  charged  in  the  words  **  wlllfuUy.  f elonioosly, 
and  Imowingly  did  have  in  his  possession,"  etc.— 30  CaL  tiUS.  See  aaU, 
S8  477-479. 

False  entry  in  corporation  books.— The  Indictment  should  specify 
the  particular  entry  complained  of,  and  should  at  least  state  the  sub* 
stance  of  it  according  to  its  legal  effect-53  Cal.  616.  That  defendant 
hiade  a  false  entry,  *n)y  which  false  entry  it  appears  that  the  cash  on 
hand  at  the  commencement  of  that  day "  was  a  specified  sum,  is 
insufficient-A3CaL616.   Seea»<e,SW3. 

Forgery.— An  indictment  for  forgery  may  charge  defendant  in 
the  same  count  with  forging  an  indorsement,  and  also  with  uttering 
and  passing  the  forged  draf^-28  Cal.  513;  and  see  27  Cal.  400.  **  Haying 
knowledge  of  the  false  making  "  means  that  the  offender  knew  the  notes 
were  falsely  made— 8  Mass.  59;  see  89  CaL  698.  The  possession  of  seyeral 
<*  similar  "  bills  means  that  they  should  be  ail  banK-bills— 8  Mass.  69.  It 
is  not  necessary  to  allege  that  me  banking-house  was  an  incorporated 
company,  unless  that  fact  be  on  issue— 41  Cal.  651:  2  Bar.  (Del.)  827;  4 
Biss.  302;  contra,  2  Met.  (Ky.)  36;  11  Gray,  806;  1  Duval.  W.  See  okU, 
i  470. 

Xhe  indicitment  ahoiHd  set  out  tliQ  tnstTuinent  alleged  to  have  been 
foiged.  orstnie  tb^  rco^QU  for  tbo  omlsi^lon— 1  CliLp.  D.  ^^;  1  Hcnd, 
l^i  a  HLUupb.  113  {  2  MafiOiip  4ti4;  1  aicMuM.  '^^tli^  2  C(iiv<?Ji,  A^ij  4  Ilalat- 
26;  34Me^:^j:3:  J.T  Id,  liJ&i  ufltncfleE^of  forgufltreaLEnry^notea— iBlsfl,  fl^j 
see i  Iowa,  2Bq;  34  Vt.  (OL  5o,  it  fthuuld  r^'cltEi  au  altcrcil  fostf lum^nt  In 
Its  altcrtjtl  st4it^— II  'S.  II.  ^-Z^,  Wbere  Jt  uUtge^  *'  in  tho  ivorOs  auU 
flgoies  folia wliig,^^  a  stit-icb  recital  l^  nec^oss^ry^l  Ma^iA.  (i.'J;  14.  Si(J6.  It 
to  tnitficieiic  if  Jt  fippt^Lim  by  pmper  uvcrineut^  thai,  the  itLstmmetit 
fOiMpei]  ia  cjf  llii^  kliid  proliibltcil  by  Btiitiite— 9  Grayt  \ri:  ly  Minn.  SS* 
g.  u.  1  Orecn  C,  It.  hW.  It  aueil  not  aUt^o  tbat  Llic;  deed  forged  was 
tmder  ecnl— U  Varker  Cr,  It.  6^.  Jt  Ee>tcJ  not  show  tliat  tho  papers 
foijfeil  cont^tutd  EiU  ttm  fatts  nete^s^jiry  to  gUQ  tlUe  to  tbo  party— 4 

Eiikt  lL  :.■..:■- 

If  the  instrument  be  In  a  foreign  language,  a  copy  of  the  translation 
In  the  indictment,  is  sufficient— 28  Cal.  208;  and  if  set  out  in  full,  a  mis- 
nomer is  Immaterial— id.  The  indictment  must  show  that  the  f  on»d 
instrument  is  one  which,  if  genuine,  would  injure  another— 35  CaL 
507;  it  must  show  the  forgery  of  a  valid  instrument— 28  Ind.  396;  see  2 
Pev.  443.  The  omission  of  the  initial  of  the  middle  name  of  the  party 
to  be  injured,  is  an  immaterial  variance— 6  Pac.  C.  L.  J.  610;  so,  a 
variance  between  misspelled  words  in  the  forged  instrument  and  the 
properly  speUed  words  in  the  indictment,  is  immaterial— id.  938.  The 
omission  of  a  word  in  an  indictment  for  forgery  is  fatal— 1  Bald.  292; 
2  Mason,  464 ;  Tayl.  158 ;  see  1  Hayw.  403 ;  but  vignettes,  devices,  letters, 
and  figures,  or  stamps  in  the  margin,  need  not  be  inseited— 2  Binn. 
832;  5  Cush.  605;  3  Johns.  Cas.  299;  8Xeigh,  732;  14  Ohio  St.  55;  5  N.  H. 
367 ;  1  Mass.  62 ;  id.  203 ;  but  to  omit  the  name  of  the  State  in  the  upper 
mu^in  of  a  bank-note  has  been  held  fatal— 2  Gray,  70. 

Gambling.— An  indictment  for  gambling  is  good  if  it  states  the  acts 
constituting  the  offense,  without  stating  ihe  particulars,  as  persons 
present,  the  room,  and  the  like— 14  Cal.  80.   See  trnte,  S  330. 

Murder.— The  venue  must  be  laid  In  the  county  where  the  wound 
was  given— 9  Humph.  657;  2  Ya.  Cas.  205;  but  see  2  Greene,  286.  The 
crime  must  be  stated  directly  and  certainly— 47  Cal.  102.  The  time 
when  the  crime  was  committed  is  material  only  to  show  that  death 
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ensued  within  a  year  and  a  day->8  Ired.  195.  It  need  not  be  stated  If 
the  Indictment  snows  that  It  was  committed  before  the  finding  of  the 
indlctment-<>  CaU  210 ;  id.  207.  The  day  on  which  the  act  was  commit- 
ted, and  not  the  day  on  which  the  result  of  the  act  was  determined,  Is 
the  proper  day  to  charge— 6  Cal.  637;  8  Gratt.  650.  It  must  allege  the 

Elaco  of  the  death— 5  La.  An.  830;  see  24  Ala.  672;  and  that  it  was  witb- 
1  the  county  is  snfflcient-61  lie.  178. 

Allegation  of  instrument  or  means.— The  instrument  or  means  by 
which  it  was  committed  should  be  set  out— 36  Tex.  352;  54  Me.  408; 
and  facts  sufficient  to  show  the  means  of  its  perpetration— a  Bush,  178: 
but  ic  need  not  set  out  circumstances  which  determine  the  degree  of 
the  crime-^  Md.  855;  8.  C.  2  Green  C.  B.  381 ;  and  a  statement  of  de- 
gree of  the  crime  may  be  treated  as  surplusage— 9  Cal.  54;  id.  576:  21 
Id.  400;  27  id.  507.  That  he  was  killed  by  a  shot-gun  is  bad,  for  lack  of 
a  statement  of  the  circumstuices  attending  its  use— 27  Ark.  433;  8.  C. 
1  Green  C.  B.  741.  The  manner  of  the  knifng  need  not  bo  stated— i7 
Cal.  102:  84  id.  200;  40  id.  53.   It  is  sufficient  to  state  the  homicide 

commitiedby '—' ^ ' '"'■^ '^ — 

unknown— 47 

states*'by"a. 

defendant, "  with  a  certain  stone  which  he  hold,  feloniously  did  cast, 
and  throw,  and  strike  deceased  on  tho  right  slue  of  the  head,"  suffi- 
ciently shows  he  threw  the  stone  and  hit  him-6  Binn.  170.  Sco  6  Met. 
224.  Charging  an  actual  poisoning  need  not  state  tho  particular  pel- 
son— 2  Ind.  617:  see  29  Ala.  27;  nor  that  defendant  knew  the  drug  was 
poison— 24  Gratt.  667;  108  Mass.  487.  Whei*e  it  was  alleged  to  be  by  a 
battery,  an  assault  must  be  alleged— 0  Mo.  658;  see  5  Cush.  295.  It 
may  allege  several  inconsistent  modes— 81  Gratt.  809.  Seo  10  La.  An. 
456.  Tho  allegation  that  defendant  did  administer,  etc.,  and  did  cause 
and  procure  to  be  administered,  etc.,  charges  but  one  offense— 34  N,  Y. 
223;  6  Parker  Cr.B.  371. 

Aiders  and  abettors.— Where  several  were  aiding  and  assisting,  it 
is  not  material  who  struck  the  blow— 3  Brer.  333;  8  Bush,  366;  1  Green 
C.  B.  710;  as  it  may  charge  the  act  done  by  all  or  by  one,  abetted  by 
others— 5  Ai-k.  444.  It  may  charge  in  one  count,  one  as  principal,  and 
another  as  accessory,  and  m  another  count,  the  latter  as  prhiclp^,  and 
tho  former  as  accessory— 43  Cal.  553;  40  Id.  129;  39  id.  70:  3i  id.  160.  In 
an  indictment  of  an  accessory  before  tho  fact,  it  must  allege  the  death 
of  the  person  assaulted,  and  that  the  crime  of  murder  was  committed 
-46  Cal.  65. 

Death.  —  Charging  the  death  of  three  persons  charges  three  of- 


fenses—49  Cal.  453.  Killing  several  by  the  same  act  is  one  offense,  but 
not  if  the  acts  and  intent  are  distinct— 7  Cold.  508.  It  must  show 
that  the  party  died  of  the  injury  specifically  described— 29  Pa.  St. 
441;  and  may  allege  death  as  from  four  distinct  assaults— 12  Cush. 
619.  Where  It  was  charged  that  accused,  at  the  county  and  State 
aforesaid  did  feloniously,  willfully,  and  maliciously,  and  of  malice 
aforeiliought.  shoot,  kill,  and  murder,  etc.,  it  is  sufficient  charge  of 
death-43  Caif.  31  i  34  id.  192;  55  id.  230. 

Description  of  deceased.- It  is  sufficient  to  describe  the  deceased 
person  by  the  name  by  which  he  was  known— o  Cal.  96,  and  if  unknown 
the  venQct  may  charge  the  name  as  unknown— 40  Ala.  698;  and  it 
need  not  state  that  ho  was  a  human  being— 16  Ark.  499;  but  if  the 
name  of  deceased  be  known  it  must  be  stated— 30  Mo.  376.  Where  the 
surnamo  was  given  In  three  ways  of  spelling,  they  are  to  be  regarded 
as  idem  sonans—n  Wis.  679. 

Description  of  wound.- The  indictment  must  state  what  part  of 
the  body  was  wouurted— 7  Blackf .  20:  contra,  85  Ind.  22;  23  id.  89;  22 
id.  1 ;  and  seo  22  K.  Y.  147 :  and  may  allege  several  parts  of  the  body  in- 
flicting ono  mortal  wound  of  which  ho  died— S6  Tex.  523;  S.  C.  1  Green 
C.  B.  650.   The  wound  should  be  aUeged  to  be  mortal,  but  it  need  not 
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State  the  partlcalars  m  to  length,  breadth,  and  depth— 39  Me.  78:  7 
Btackf.  20;  3  U.  326;  8  Helsk.  475;  contra,  1  Murph.  1S2;  see  20  Mo.  58. 
A  description  of  the  weapon,  length  and  depth  oi  the  wound,  or  port  of 
the  body  on  which  they  were  iiiflicted,  are  not  necessary— 9  CaL  273; 
84  id.  191;  27  id.  507;  10  Id.  813;  id.  310. 

Sssential  elements  to  be  arerred.— Where  the  statute  makes  Intent 
an  essential  clement,  intent  must  be  averred— 8  Ohio  St., 4)8:  id.  SUG. 
Express  malice  need  not  be  alleged— 38  Cal.  699;  the  proper  allegation 
is  '^malice  aforethought"— id.;  2  Va.  Ca3.70;  bat  see  4  Rich.  2UU:  'iO 
Wis.  415.  It  is  sufficient  without  tho  words  "  malice  aforethought,"  if  it 
contains  language  which  Is  equivalent,  as"  willfully,  maliciously,  felon- 
iously, and  premeditatedly*^-17  Cal.  Ititi;  21  id.  400;  24  La.  An.  U)l ;  see 
27  id.  600;  26  Wis.  4i5.  The  absence  of  tho  word  *'dellberato"  i3  im- 
material—9  Gal.  576 ;  10  id.  30:).  An  allegation  of  premeditation  or  mul- 
ice  aforethought  la  ncccsaaiy— 12  Cal. 325;  aKans4  4d0;  27  Iowa, 402;  id. 
415;  29  id.  IIR;  butseo  37  N.  V.  413;  4.)  Barb.  122;  33  N.  Y.  245;  13  WenU. 
159;  22  id.  167;  40  N.  U.  399;  50 id. 869. 

Deliberation  and  premeditation.— Deliberation  and  premeditation 
are  not  included  in  "  malice  aforethought ' '—4  Greene,  500.  That  such 
a  person,  on  such  a  date,  at  such  a  county,  feloniously,  willfully,  and 
maliciously,  did  kill  and  murder  such  a  person,  etc.,  contains  all  tiie 
ultimate  or  issuable  facts  in  the  case— 34  Cal.  200;  id.  2il;  47  id.  lui. 
Bee  ante,  S  187. 

Rape.— Charging  that  defendant  feloniously  assaulted  a  female  by 
throwbig  her  ou  her  back  and  attempting  to  nave  sexual  Intercourse 
with  intent  to  outrage  her  person,  does  not  charge  an  assault  with 
intent  to  rape— 18  Cal.  258.  It  must  allege  the  county  witblu  which 
found— id.  But  it  is  good  if  it  allege  that  the  assault  was  made  with 
Intent  to  commit  an  act  of  sexual  intercourse  by  force  and  violence, 
and  against  the  will  of  the  woman,  without  alleging  "against  her 
resistance"— 47  Cal.  450.  It  need  not  strictly  follow  the  laugungo  of 
the  statute;  words  conveying  the  same  meaning  may  be  usuil— 53  Cal. 
629;  see  2  Va.  Cas.  285;  4  Dev.  ds  B.  152.  It  need  not  allege  thnt  she  was 
not  his  wife— 53  Cal.  GOO;  11  Cush.  547.  The  words  •^forcibly"  and 
"{gainst  her  will"  are  essential— 1  Dev.  142:  except  as  to  a  child  of 
less  than  ten  years  of  age— <>3  Me.  210.  It  is  otherwise  with  tho  v.'ord 
"unlawfully*— 2  Va.  Cas.  235;  so,  the  word  ** feloniously "  must  be 
alleged- 73N.  C.  461;  butseo  11  Cush.  547.  Tho  word  "ravish"  is  es- 
sentlal- 3  Parker,  15.  That  the  accused,  violently  and  against  tho  will 
of  the  woman, "  feloniously  did  ravish  and  canmlly  know  "  is  sufficient 
averment  of  force— 8  Gray,  489.  The  words  "carnal  knowledge" 
mean  sexual  bodily  connection— !;7  Mass.  5:).  The  averment  that  the 
lnjiu%d  person  Is  over  ten  years  is  not  necessary,  but  for  violation  of 
a  child  under  ten  years,  age  is  material,  and  must  be  averred  and 
proved-29  Cal.  675;  46  Miss.  601;  4  Ired.  224;  7  Ohio,  243;  63  N.  C.  7;  see 
11  Cush.  547.    See  an^«,  §  261. 

An  indictment  charging  that  defendant  "did  unlawfully  and 
feloniously  have  carnal  Knowledge  of  a  certain  female  child  named 
A.,  she,  the  said  A.,  being  under  ten  years  of  age,  to  wit.  of  the  age  of 
nine  years  and  upwards,  is  valid— 17  Col.  276.  It  is  not  necessary  to 
aver  the  ago  of  the  person  charged  with  the  crime— 29  Cal.  575. 

Receiving  stolen  goods.— The  receiver  maybe  Indicted,  though  the 
principal  is  not  prosecuted  or  known— 3  Mass.  126.  Where  an  indict- 
ment charged  the  defendant  with  feloniously  receiving,  having,  and 
aiding  in  concealing  stolen  goods,  knowing  the  same  to  have  heen 
stolen,  charges  the  offense  of  receiving— 34  Cal.  183.  It  must  show 
that  defendant  received  them  from  tho  principal  felon- 13  Ircd.  333; 
Phlll.  (N.  C.)  52.   In  general,  it  need  not  state  tho  name  of  the  person 
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530:  nor  need  it  allege  any  consideration  passing  between  the  thief 
and  the  recelTer— 13  wend.  76.  The  indictment  must  describe  tbe 
goods  with  certainty— 3  JliU,  VA;  sec  6  Ala.  84-3;  that  tbo  stolen  prop- 
erty was  so  many  yards  or  cloth  of  a  certihi  value,  is  sofflcicntly 
dellnite— 103  Mass.  438.  It  must  allege  ownership  of  tho  stolen  property 
—40  Me.  133;  joint  property  may  bo  alleged,  as  tho  propeiiy  of  one  of 
tho  owners— 108  Hass.  4G9:  or  it  may  be  alleged  as  tho  property  of  a 
corporation— 5  Parker  Cr.  II.  330;  or  it  may  bo  alleged  as  tho  property 
of  him  from  whom  it  was  taken,  although  as  against  tho  true  owner, 
Ills  possession  was  tortious— lOS  Blass.  466.  It  should  allege  that  he 
received  them  with  intent  to  deprlvo  the  owner  of  them-9  Humph. 
68;  see  3  Blackf.  28;  1  Parker  Cr.  K.  564.  Ihat  defenOants  feloniously 
bought  or  received  two  horses  of  the  value  of  ono  hundred  dollars 
each,  which  said  horses  had  been  feloniously  taken  and  carried  away* 
they  weU  knowing  they  had  been  feloniously  taken  away,  is  a  suf- 
ficient averment  of  guilty  knowledge— 41  Ala.  393.  An  indictment 
wJiich  alleges  that  defendant  received  certain  stolen  property,  know- 
ing it  to  be  stolen,  without  alleging  tliat  ho  received  it  both  for  his 
own  gain  and  to  prevent  tho  owner  from  again  possessing  it,  is  suf- 
ficlent-43  Cal.  199.    Seo  ante,  §§  4<M97. 

Robbery.— An  allegation  of  stealing  by  force  and  violence  Is  snlB* 
cient,  with  tho  averment  of  putting  In  fear— 7  Mass.  242;  or  that  It  was 
forcibly  taken  from  the  person,  witli  averring  against  his  will— 28  CaL 
4D0:  or  that  it  was  taken  from  tho  person  agamst  his  will  feloniously 
and  violently— 7  Ired.  239;  but  that  ho  did  feloniously  seize,  take,  and 
carry  away  is  not  sufilclent— 4  Ohio  St.  53:).  It  may  allege  that  it  was 
committed  on  tho  highway  or  near  it— 7  Ired.  234.  It  must  allege  that 
the  property  was  taken  from  tho  person  of  another— 39  Ga.  583.  An 
indictment  which  merely  states  tnat  tho  property  was  taken  from 
*•  another  person  "  is  fatally  defective;  it  must  state  that  It  was  taken 
from  "the  person  of  another"— 21  Cal.  38.'}.  It  need  not  allege  the 
khid  and  value  of  property  taken— 73  N.  C.  83;  but  describing  it  as 
"  ten  dollars  in  money  of  tho  United  States  currency,"  was  held  too 
indefinite— 47  Ala.  53.  Tbo  indictment  must  aUogo  that  tho  property 
taken  was  tho  property  of  some  person  other  than  the  defendant— 21 
Cal.  344.  Ownership  of  the  property  is  a  part  of  the  description  of  the 
offense— 21  Cal.  344.  It  must  state  correctly  the  ownership  of  tho  prop- 
erty taken,  as  well  as  tho  name  of  him  from  whom  it  was  taken— 21 
Cal.  344;-  30  Tex.  214.  Though  an  indictment  fails  to  aver  tho  chai^- 
acteroi  the  possession  of  the  person  from  whom  It  was  taken.  It  is 
not  invalid- 28  Cal.  4S0.  An  indictment  against  an  accessory  must 
contain  all  the  averments  necessary  against  the  principal,  and  that 
tho  crime  of  the  principal  was  committed  before  it  Wiis  fomid  and 
presented— 50  Cal.  416:  31  Id.  567.  Tho  owner  of  the  property  is  not 
guilty  of  robbery  In  taking  it  from  the  ijcrson  of  tho  possessor,  though 
he  may  be  guUty  of  another  offense— 21  Cal.  345.   See  cmtCf  Si  211-313. 

960.  No  indictment  or  information  is  insufficient,  nor 
can  tlie  trial,  judgment,  or  other  proceeding  thereon  be 
affected  by  reason  of  any  defect  or  imperfection  in  mat- 
ter of  form  which  does  not  tend  to  the  prejudice  of  a  sub- 
stantial right  of  the  defendant  upon  its  merits.  [In  ef- 
fect April  9th,  1880.] 

Validity  of  indictment— No  indictment  shall  bo  deemed  InsuflB.- 
clent  by  re:iSon  of  .my  defect  which  does  not  tend  to  prejudico  the 
defendant-9  Cal.  55;  2i  id.  211 ;  37  id.  2rtl ;  43  Id.  446.  Verbal  or  gram- 
matlcal  Inaccuracies,  which  do  not  affect  tho  sense,  arc  not  fatal— 50 
Ala.  120;  2  l>ev.  S:  B.  400;  15  Gray,  i03;  3  Umtt.  650;  10  id.TOd;  a  Ueisk. 
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mi  6  Ind.  88S:  20  Iowa,  083;  8  Ired.  195;  19  Mo.  6t4;  85  ttlBS.  403;  22  N. 
T.  il7;  72  Id.  872:  A5  N.  0. 201:  80  id.  384;  63  id.  234;  7  Fa.  SC 439;  6  Tex. 
Ct.  App.  274;  0  W.  Ya.  641 :  8  S.  G.  237 ;  see  15  Pa.  St.  95.  So  as  to  mero 
misspelUiig— 0  Ind.  833;  4  wis.  400;  It  Is  no  ground  for  arresting  judg- 
mental Dey.  263;  3  McCord,  ISO;  10  La.  Aa.  183:  11  Rich.  350.  The 
omission  of  formal  words  is  not  fatal-'2l  Mo.  48i;  14  Yt.  853.  So. 
erasures  and  interlineations  do  not  vltiate^lS  Gray,  194;  16  id.  16;  12 
Ind.  670;  44  N.  H.  883;  14  01ilo»  461;  7  Car.  A  P.  319. 

Sufficiency,  how  tested.— The  sufficiency  of  an  indictment  is  to  be 
determined  by  tho  rules  prescribed  by  this  Code,  and  if  an  indict- 
ment, upon  a  fair  readiu^,  will  stand  this  test,  it  is  sufQcient,  though 
not  good  at  common  law-3!)  Cal.  210;  37  id.  2U0;  27  id.  510;  17  id.  luo; 
9  id.  55;  5  id.  355.  Mere  formal  defects,  by  which  no  substantial  rights 
of  defendant  are  prejudiced,  will  not  justify  an  arrest  of  judgment— 
37  Cal.  281;  as  in  case  of  matters  of  description— 43  id.  446;  28  id.  211. 
Numbers  and  dates  given  in  fl;?ures  and  abbreviations,  instead  of  being 
written  out— 3  Yt.  431:  2  Ashin.  f:0;  or,  tho  omission  of  a  formal  word 
—14  Yt.  353;  21  Mo.  481;  2  Dcv.  452;  19  Mo.  674;  so,  of  erasures  and  in- 
terlineations, where  the  indictment  is  ottierwise  legible— 15  Gray*  94; 
14  id. 376 ;  11  id. 4 ;  12  Ind.  670 ;  14  Ohio, 461 ;  7  Car.  ieP, 319. 

961.  Keither  presumptions  of  law,  nor  matters  of 
which  judicial  notice  is  taken,  need  be  stated  in  an  in- 
dictment or  information.    [In  effect  April  9th,  1880.] 

See  92  U.  S.  544;  53  Ind.  107;  110  Mass.  181;  3  Cranch  C.  C.  618. 

962.  In  pleading  a  judgment  or  other  determination 
of,  or  proceeding  before,  a  court  or  officer  of  special  juris- 
diction, it  is  not  necessary  to  state  the  facts  constituting 
jurisdiction;  but  tho  judgment  or  determiuation  may  be 
stated  as  given  or  made,  or  the  i)roceedings  had.  The 
facts  constituting  jurisdiction,  however,  must  be  estab- 
lished on  the  trial. 

963.  In  pleading  a  private  statute,  or  a  right  derived 

therefrom,  it  is  sufficient  to  refer  to  the  statute  by  its  title 

and  the  day  of  its  passage,  and  the  court  must  thereupon 

take  judicial  notice  thereof. 

Private  statutes.- An  hidlcnnent  on  a  private  statute  must  set  out 
the  statute  in  full- 7  Conn,  l J ;  1  De v.  &  li.  1 15;  1  Sid.  356.  This  section 
changes  the  common-law  rule— see  2  Hale  P.  C.  172;  2  Hawks,  ch.  25,  a 
103;  Bac.  Abridg.  **  Indictment,"  p.  2. 

964.  An  indictment  or  information  for  libel  need  not 
set  forth  any  extrinsic  facts  for  the  purpose  of  showing 
the  application  to  the  party  libeled  of  the  defamatory 
matter  on  which  tho  indictment  or  information  is  found- 
ed; but  it  is  sufficient  to  state  generally  that  the  same 
was  published  concerning  Lim,  and  the  fact  that  it  was 
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80  published  must  be  establlsbed  on  the  trial.  Iln  effect 
April  9tb,  1880.] 

Libel.— Tbe  document  should  be  set  out  in  words  and  figures— 7 
Humpb.  63:  1  Gush.  46;  3  Hnlst.  833;  2  Hawks,  248;  65  lud.  86;  1  Mass. 
M;  Id.  62;  id.  66:  2  South, 74!);  7  Serg.  &  B.469;  10  Id.  173:  Wright, 73; 
1  Leach.  77 ;  id.  145.  It  must  be  set  out  accurately— I  Gush.  66 ;  7  Humph. 
6J;  2  McGord, 248;  10  Serg.  A  K.  HSrsee  10  Cusb.  402;  but  tbe  wholeof 
it  need  not  be  set  out— 32  Me.  530.  The  date  at  tbe  end  of  a  libel  need 
not  be  set  forth— 2  Gray,  289.  Professing  to  set  it  out  according  to  its 
substance  is  not  sufficient— 6  Rich.  387;  ICusb.  46;  10  Sci-g.  «&  iTnS;  7 
Humph.  63.  Where  it  was  set  out  "  according  to  the  tenor  and  effect 
foUowbig.  that  Is  to  say,"  it  is  insufficient— 7  Humph.  63:  6  Rich.  887; 
but  describing  tbe  libel  as  a  letter,  circular,  or  pamphlet  is  not  objec- 
tionaiile,  being  only  a  mode  of  publication— 32  Mo.  530.  Where  the 
omission  of  a  letter  does  not  alter  the  meaning  uf  a  word,  the  variance 
Is  imnmterlal— Thach.  C.  G.  29.  Where  parts  are  selected  and  set  forth, 
preceded  by  the  words  "  In  these  words,"  or  "  as  follows,"  or  "  in  the 
words  and  figures  following,"  or  "to  the  tenor  following,"  a  variance 
will  be  fatal-«6  El.  147;  34  Me.  383;  1  Gush.  46;  2  Ohio  St.  91.  See  ante, 
$248. 

The  indictment  must  set  forth  matter  which  Is  prima  facie  libel- 
otis,  or  must  charge  that  matters  set  out,  although  not  a  ubel  on  its 
face,  was  designed  to  be  so— 6  Ii'ed.  418.  The  charge  need  not  be 
more  specific  than  the  libelous  publication— 3  Humph.  389.  Gharging 
that  defendant  sent  the  libel  is  a  sufficient  publication— 32  Me.  530. 
The  office  of  an  innuendo  is  to  point  out  and  refer  to  matter  pre- 
viously expressed,  to  explain  tbe  meaning  when  obscure,  and  to  indi- 
cate persons  when  reference  to  them  is  ambiguous— tt  Ga.  276:  1  Rich. 
179.  An  indictment  which  alleges  that  defendant  published  a  libel 
"tending  toblaclcen  the  honesty,  virtue,  integrity  and  reputation  of 
the  said  A.  B.,  and  thereby  expose  liim  to  public  bntred,  rmiculo  and 
contempt,  in  whicli  said  false,  scandalous,  and  malicious  libel  there 
are  defamatory  and  libelous  matters  of  and  concenilug  tbe  cuaracter 
of  the  said  A.  B.,"  sufficiently  charges  that  the  libel  was  in  relation  to 
A.  B.-4  Ga.  14. 

965.  When  an  instrument  which  is  the  subject  of  an 
indictment  or  information  for  forgery  has  been  destroyed 
or  withheld  by  the  act  or  the  procurement  of  the  defend- 
ant, and  the  fact  of  such  destruction  or  withholding  is  al- 
leged in  the  indictment  or  information,  and  established 
on  the  trial,  the  misdescription  of  the  instrument  is  im- 
material.   [In  effect  April  9th,  1880.  ] 

Lost  iDstrament-— Wlifre  ttie  dof^nnir'nt  ia  It^stop  dcHtioyM*  orre- 
mitiDS  in  Uo^feuduiH'a  b:iijrts,  it  is  ijuflli.'l^at  \q  U^ftT  Sp^frial  mete  iiH  liui 
eseitso  tut  iiotfiPtilnff  k  otii— fili  Gal.  '2*h;  \l  (Jiiiili.  14/j  Klvlupi  tlm  pitr- 
poi't  of  the  luiitt'iuuE^iitaati^arajijiu^LljlL'— frOAJu^l^i;  21  lll.it:  ^5  liid« 
hit;  2Madon.J69:  SJ  Me.  2-JJ:  4  LclKli,fl«4;  6f>N.G.  311:  I  tUiln.  D.2M: 
U  Wend.  &31 ;  '-*  Term.  Reji,  JWJ :  4  <.:ir.  A^.-JH;  iJa^S,  £tj,  wLf  re  the 
bond  wna  withtim  d  f^-'iislnrit— li  Cowtiu^'i-i;  sgo  1  Heath  13J^  Acou- 
vJi'tlcji  wni  be  sustaJDL'd  liyLvvitbstuiidiu^  a  varliincL>— ItiWcndr  53;  sea 
\  T\iQr,  W.  SOf  wliero  a  lllnjl  ii*  taci  liideeotit  to  ba  ^i-.t  fartlu  the  non- 
ietvlrij?  fprtli  win  be  excused— 17  Ma&s.  a;]*S;  1 -56  id.  4S;  2  Serg.  Jt<  H. 
BL:  1  Maun,  (Mkb.)uO;  bat  tliu  rciisouof  the  omisslon  m[istLi(^a^~ciTed 
*- 1  Cii^b, tkj^  A nCin-<lescilptloij  v? 01  be  ficuatid nxeu.  vihun  the  ioss  14 
by  prosecutoir'^  tiegilgencfl— in  Mbm.  mj.    The  production  of  Uie  Vo^t 
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Indtroment  wiU  be  f atui.  If  there  is  a  variance  between  the  indictment 
and  the  proofft--33  Ind.  159.    See  ante,  S  859,  note. 

966.  In  an  indictment  or  information  for  perjury,  or 
subornation  of  perjury,  it  is  su£Bcient  to  set  forth  tho 
substance  of  the  controversy  or  matter  in  respect  to  which 
the  offense  was  committed,  and  in  what  court  and  before 
whom  the  oath  alleged  to  be  false  was  taken,  and  that  the 
court,  or  the  person  before  whom  it  was  taken,  had  au- 
thority to  administer  it,  with  proper  allegations  of  the 
falsity  of  the  matter  on  which  the  perjury  is  assigned; 
but  the  indictment  or  information  need  not  set  forth  the 
pleadings,  record,  or  proceedings  with  which  the  oath  is 
connected,  n^r  the  commission  or  authority  of  the  court 
or  person  before  whom  the  perjury  was  committed.  [In 
effect  April  9th,  1880.] 

FerjuJT'^A-n  iTnllctTnent  ^'har^nff  tho  oUcnse  In  tho  worda  of  the 
statute  ia  sufflclent— S  Cal.  4S7.  Seo  anif;,  §  it^W.  An  iridlctiD^nt  rlijirF- 
Ingf  tliat  fljcciisert  did  wlltfunj^  corruptly,  aud  falseJy  ssvL-ar^  without 
aUoghig  "  feloniously/'  la  SHflicIent— tt  Ciil*  4S7.  That  accused  (doicrlb- 
ing  tho  proceeding)  did  wllllully,  eorruptly»  and  falsely  swear,  etc., 
leaTlng  out "  feloniously^  Is  suflieit^nt— f  Cul.  4^:3:  ti  1<L  lfl7.  It  fihokild 
appear  that  the  falae"  jevidenco  given  was  materlEvi  to  determhiatlou 
olthe  Igau^— «1  Barb,  35;  4Lana,  ^.H7j  mjd  it  uiust  flhow  that  the  of- 
fense Vfv^  committeU  In  a  judicial  pi'Dceeditis— 3fl  Vt.  5M;  37  Id.  122; 
2i  Blich.  i^I;  or  In  n  eouraii  of  Justice— a[>  Me.  3131;  (J  Ycrg*  63L  It 
mml^  Statjf^  hefore  what  trihunal  tLe  oath  uaa  adiiihiistefed— I  Murph. 
l5Cj  8  i;Lictf -  2:^5 ;  aud  tluit  the  court  or  officer  had  authoTlty  to  ad- 
toluister  tho  oath— A4i  Me.  ^17.  It  is  siifficisht  to  aver  thrtt  an  \s^ug  was 
duly  joined— 1  lowa^  leO^  ll  ]Mas3.2j4;  11  Ohio.  400  j  5  WE?nfL9.  Tbc 
Indictment  need  not  specify  tlio  partlcidEir  mode  In  which  tb^  prisoner 
was  sworn— a  Strob.  147^  0  N-  H.ytS;  39  N.Y.  431;  10  Rich.  165;  SU  Uarb. 
53 L  But  It  the  form  oT  oath  he  allegnU,  It  m^ist  Jjc  stated  correctly—? 
H[I](S*061L;  7  Hunipli^47,  An  avenneiit  of  the  substance  of  tho 
osth  19  snAiclRUt-— J  Wend.  271;  t>  N*  Y-  Snpr,  209.    It  need  not  set  out 


182.    Falseljv  willfully,  ami  corruptly,  is  suOiclerLt^  uithont 
■  knowingly ^"—arv  Vt.  l'>>;  or  ^feloniously "— 6  Cal.  4JS7i  7  UV^ 


'^  Iowa,  ft82. 
tho  word  *■  tn 

403.  It  must  charge  the  falsi  ty  o  F  iho  ^tatcmen  tt  and  not  leave  !  t  to  be 
adduced  bvai^ument  or  luteudmGnt— J»  Tcx^4i25.  A  i^ej^eral  allcj^ 
tloti  that  defendant  sworo  falsely  Is  not  fiufflclcut— .'i^  liarh.  £31 ;  .see 
5^  Me^  1 37.  It  ^liould  se  t  ou  t  tho  Rubstai  ico  an  d  c  ffcct  o  f  tho  testlmui  ty 
which  i3  nJleged  to  be  false- Bush*  402»  See  SW  Barh.  5:31.  It  lanst 
Abo w  that  tho  fJilao  testimony  w?.s  uiat^jrial— 13  Hass*L*74;  b'i  Qa.'H'l: 
54  Mo.  UK;  see  13  Met.  '125:  43  Mo.i;3;  I  Dntcli.^iSi;  3Murph.  "^lUi  U 
Gray,  31 ;  31  III.  43^*;  il  ifl.  ;507  j  1  HaJi.  ^  E.  137.  Where  the  matei  iaUt>' 
of  tho  matter  appciirs  from  tb«  stiitemyutft,  an  express  allegation  of 
materiality  Is  nnneccssarv- 1  niaokf,  49  ?  13  Mt^t.  Ji&i  S  Wend*  yinii  S 
Zah.  m  3  liilch.  mi  £0  Ind.  453 1  ^  Id,  44:^ j  47  Ho*  3i8.  See  aiite,  % 
113* 
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967.  In  an  indictment  or  information  for  the  larceny 
or  embezzlement  of  money,  bank-notes,  certlficatea  of 
stocky  or  valuable  secnrities,  or  for  a  conspiracy  to  cheat 
or  defraud  a  person  of  any  such  property,  it  is  sufficient 
to  allege  the  larceny  or  embezzlement,  or  the  conspiracy 
to  cheat  and  defraud,  to  be  of  money,  bank-notes,  certifi- 
cates of  stock,  or  valuable  securities,  without  specifying 
the  coin,  number,  denomination,  or  kind  thereof.  p!n  ef- 
fect April  9th,  1880.] 

Larceny.— It  is  not  necessary  to  state  facts  showing  the  commission 
of  the  offense  in  another  county— 40  Cal.  (i48.  TIio  venuo  may  be  laid 
in  any  county  into  -which  the  stolen  property  Is  conveyed— id.  If 
tliere  is  a  repuennncy  between  the  caption  and  the  statement  in  the 
bixly  of  tbo  Inoietmcnt  as  to  the  venue,  it  is  bad  r(>r  rcpnprnancy  and 
liMcertahity— 18  Tex.  3  1.  It  must  allege  that  the  larceny  was  com- 
mitted in  toe  county  where  the  indictment  was  foimd— 47  Miss.  671;  8 
>'ev.  208;  3  Stewt.  123;  43111. 897. 

Description  of  property.— The  goods  must  be  desoribed  with  cer* 
tnhity  to  a  common  intent— 8  Barb.  637.  It  must  describe  the  articles 
by  the  names  they  usually  bear,  and  specify  the  number  and  value  of 
each  species  or  particular  kind— 11  Humph.  39;  8  Ired.  226. 

An  indictment  for  larceny  of  a  piece  of  paper  may  simply  state  its 
value,  without  further  description— i 00  Mass.  206;  see  103  id.  436;  see 
M  to  promissory  notes— 4  Serg.  &  R.  194 ;  4 1  Conn.  6S0.  So.  for  "  stealing 
a  parcel  of  oats "  is  sufficient- 1  Dev.  137.  Cliai^^lng  the  stealing  of 
•*  one  hundred  and  thirty  dollars  "  without  a  specific  description  of  the 
money,  is  bad— 29  Arlc.  68:  S.  C.  2  Am.  Cr.  R.  340.  The  species  of  money 
stolen  must  be  alleged— 12  Cox  G.  C.  257;  S.  C.  1  Green  C.  R.  1. 

Lli^iiuj .    ^^ii^.ij  K'..<i  h  o.;r  1 .. ... . .  i.t  as  money  in  this  commonwealth, 

of  Lii^  {ki^rc^KHid  vilIuu  ot  tweiiL^vrirae  dollai's,  but  a  more  particular 
UescriijCion  of  nhlcli  tlio  jnmi'»  r'[i,f  1 1  lot  give,  as  they  have  no  means  of 
knuwlGtlfiet  ^a  fiiimcleiit--11  Vn^h,  J 13;  or  sundry  bauk>bills  of  some 
batiks,  respectiv'cJy  to  s^iUl  Jurors  iL?iknown,  of  the  amount  and  value 
ht  nil  of  tliirtj-«ts?l"i  ilolliii-5— ifi  'rray,  470.  An  Information  which 
ileflcribcis  the  proi>ftrty  ns  onfl  liun  ij  i  cd  and  thirty-five  dollars.  "  of  the 
li]-<^]icrty.goDOd.  iuid  clittttf  icii  ut  A., "  and  without  any  allegation  of  its 
>  alun.  Li  Int^ly  defen\vc—lfy  Ml^  ]].  298;  S.  C.  1  Green  G.  R. 349.  Stolen 
coin  tucinkl  bo  tleii^ribE'il  as  so  tu.vwy  pieces  of  current  gold  or  silver 
r  o]]i.  epcc^lfylut;  tha  spteles  unl  ^4  unknown  to  the  grand  jury.  In 
^vlil^^b  tasv  they  may  so  f^ratc— i  i  Cal.  245;  14  id.  101;  11  Himiph.  39. 
Tbiit  tlsD  jntiml  J  tiry  hnvp  no  kiiov^  ]i  dgo  or  means  of  knowledge  of  the 
i^.n  T  iruiar  cU  ^rrtt^ttoii  ol  tlio  ct^ln  ^  r  bank-bills,  is  no  ground  for  arrest 
'r  •  :- '  u^]Ll43;  flf^r:  ]::  Uien.  451.  It  must  state  that  they 
v  -_ ,  .. .... I  coin  of  tliR  \  i-J Led  States— 37  Tex.  350. 

An  indictment  not  showing  the  species  of  cattle  taken  Is  sufaclent— 
5  cm.  355.  Describing  an  animal  in  the  alternative  as  to  hiscolor,  etc.. 
is  not  a  fatal  error— 15  Cal.  408.  Where  the  indictment  describes  the 
animal  as  a  bay,  proof  that  he  was  a  bay  or  sorrel  is  sufficient  to  sup* 
port  the  verdict— 3  Ilelsk.  453;  8.  C.  1  Green  C.  R.  353.  In  an  indict- 
ment for  stealing  bees  and  oysters,  it  need  not  aver  that  they  were 
reclalmed-23  Gratt.  941;  S.  0. 2  Green  C.  B.  «54;  2  Dutch.  117.  In  an 
Indictment  for  stealing  gold-bearing  qunrtz,  it  must  bo  alleged  that  it 
had  been  severed  from  the  ledgo  before  tho  alleged  taking— 35  Cal. 
671.  The  allei^on  in  an  indictment  for  larceny,  that  defendant  stole 
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"Six  hundred  and  ten  pounds  of  sllver-bearlnff  ore  '*  sufficiently  sliowg 
that  tbe  proper^  was  personal  property— 8  Nov.  26J;  S.  c'.'J  Grcon 
0.  B.  335.  In  an  indictment  for  steaiiiig  from  a  builUiug,  if  it  does  not 
properly  describe  the  building.  It  may  still  be  good  for  siuiplo  Lirccny 
— 14Gray»392;  32  Me.  583.  Where  chattels  are  stolen  in  ouc  county 
md  carried  into  another,  an  indictment  lies  in  tho  latter,  sliould  the 
larceny  have  been  committed  in  tliat  county--47  Miss.  071:  b.  0. 1 

green  G.  B.  841:  8Ney.2<J8;  8.  C.  1  Green  C.  R.  343.  An  iudlctmcnt 
)r  stealing  one  article  (naming  it)  of  the  value  of  (stating  it)  is  Kood— 
i  Gill  A  J.  310—1  Mo.  532;  39  Tex.  46;  but  of  one  certain  trunk  contain- 
ing various  articles  is  bad,  for  uncertainty— id.  388;  see  5  Jones  (N.  C.) 

Ownarshlp,— An  allegatJoii  of  owtitr^lilp  Is  essential,  unless  the 
Dflensn  Is  tujfllclenUr  ilescribo*!— 41  \^iiU  iliVB;  or  where  tho  ownership 
ts  coQ^JiU'Ti^a  ttiiiuj^te^rlul  —  lu  CuJ.  fffiEi.  The  ownership  must  be 
iverrett  ami  If  not  knomii,  It  nmst  be  f.o  stated— 25  lnd.2a4;  12  Pick. 
LT3;  14 Ma^&>  Wil  Jia^h.  ml ;  fij  Mi\  111.  So.  an  indictment  for  alter- 
iciff  Uie  bi^jd  on  a  tior^o  with  EjiE:ei]t  tu  Rteal  it,  or  that  the  owner  is 
ndjoiowu— 1  ^  Cal .  42r^.  Th(>  ^'  onl  E]  biit  r^'l  cienotes  property  and  owner- 
tfhSp^lia  Joliiis.  ii&i  2  Ya.  Cos,  \bii  1  lumg.  cMlch.f  42;  55  Me.  200. 
Ownership  of  articles  fummiu^a  to  n  ciuia  may  be  alleged  in  cither 
thoimR'i5C*>rtlioclilIfl-i  S»wb.  ;i;Jth  4  lltir.  (Del.)  570.  Ownership  of 
property  b^-hl  by  a  nkrirrliTl  WL^riJiiiL  nnii^L  be  alleged  in  her  husband— 9 
€u£lu'i^7  7  Crmyr  ^l17:  ij^  i^i.  An.  2^:,  iv\  Tex.  789;  so, of  the  separate 
property  <>f  tho  wlfi>  hi  t  m*'  p(?^'>i'^sJf)iL  of  i  icr  husband— 17  Ala.  il5.  It 
h  neci.-!^ary  to  sit  Utri  U  Ua-'  n^mv.  uHUa  uwner  of  the  goods  if  known 
— 43Ml'>a-{t42;  7  IreU,  210;  47  X.  H.  4l4j;  i»ut  a  mere  variance  in  the 
cUrlfitlui  miniff  Is  Jminaterial-J>  How*  { mns.)  33;  so,  the  initials  of  the 
cuTlstlnn  ii:inic  aro  ?un]4  lent— ^si  T(?s.  bHH;  and  a  mere  vailance  In  tbe 

An  indictment  for  stealing  a  letter  must  state  it  to  be  the  property 
of  some  other  person  than  the  prisoner— 1  Cmi;.  Stii.  It  may  describe 
bank-notes  as  the  property  of  the  person  forwarding  them— 3  McLean. 
405.  An  indictment  which  states  that  A.  B.  &  Co.  are  the  owners  of 
the  property  is  suiBcient— 19  CaL  596;  but  see  36  id.  247. 

Special  ownership.— Where  there  is  a  special  ownership,  the  in- 
dictment may  lay  the  ownership  in  either  the  special  or  general  owner 
•-55  N.  U.  152:  30  Iowa,  203:  10  Gray, 469;  i  Head,  454.  So,  where  goods 
were  bought  for  the  poor,  they  may  be  alleged  as  the  property  of  the 
county— 37  N.  T.  117.  It  may  be  alleged  as  the  property  of  the  guard- 
laik-22  Ga.  499;  or  in  the  manufacture  of  goods  of  uis  employ er-32  N. 
H.  301;  or  of  a  washerwoman— 3  McLean,  405;  or  of  a  constable— 10 
Wend.  166;  or  of  a  hirer— 13  Ala.  153:  or  of  a  landlord-32  N.  U.  301 :  or 
of  a  coach-maker  hired  to  repair— 3  McLean,  405:  or  in  a  di'iver— id.; 
or  in  one  in  lawful  possession— 1  Bail.  310;  see  1  Parker,  339;  6  Humph. 
330. 

Ownenhip  in  difiSMrent  peraons.— The  spoils  of  a  single  larcenous 
act  may  all  he  Included  in  one  count— 62  Me.  284;  even  though  the 
articles  are  the  property  of  different  persons— 42  Ind.  335;  29  Me.  329: 
7  Ho.  55;  37  id.  873;  23  Ohio  St.  339:  or  there  may  be  as  many  different 
indictments  as  there  are  owners— 104  Mass.  552;  2  McMulL  382;  9  Nev. 
321.  Counts  for  horse-stealing  and  for  stealing  other  property  may  be 
Joined-18  Ohio,  221;  50  N.  H.  150;  40  Vt.  655. 

Joint-ownership.— The  property  of  joint-owners  must  be  alleged  in 
the  names  of  all  the  Jointowners,  but  if  they  be  a  corporation,  it  may 
be  in  the  name  of  such  corporation— 36  Cal.  245.  It  must  be  laid  in  the 
nartner  who  has  the  legal  interest  in  them— 1  Wheel.  0. 0. 369.  An  in- 
aictment  which  in  one  coimt  alleges  the  goods  to  be  the  property  of 
certain  persons,  and  in  other  cotmts  states  the  owners  to  be  other 
peraons*  does  not  chaise  different  offenses— 17  CaL  354.  Where  prop- 
Pxir.  CODB.— 8li« 
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erty  stolen  belongs  to  a  body  of  personst  it  ou^ht  not  to  be  laid  as  the 

Bropcrty  of  the  body  nnlcss  Incorporated,  but  shocdd  be  alleged  as 
elongiu?  to  tUe  iudlYlduaU-CS  lU.  451 ;  2  Green  Cr.  B.  562. 

Value.— Where  the  nature  of  the  ptinlsbment  depends  on  the  irahie 
of  the  things  stolen,  the  allesatiou  of  value  is  material— 46  N.  H.  188; 
42  Ala.  531 ;  1  Mass.  245;  13  Fla.  C71 ;  40  Ga.  229;  5  Cush.  305;  see  0  Parker 
Cr.  R.  256.  The  value  of  each  article  and  the  name  of  each  owner 
must  be  separately  and  specifically  alleged— 44  N.  H.  624;  D  Met.  134; 
co»}/rfir,5BIackf.224;  8  id.  4.93;  lOlMass.^207;  44  Ala.SflG;  3  McLean, 405: 
1  Port.  118;  8  Gray»  4S2;  10  id.  470;  46  Ala.  &5. 

An  indictment  charging  with  the  larceny  of  two  hundred  and  fifty 
sheep,  of  the  vaUie  of  one  thousand  dollars,  is  not  sullicicnt.  because 
the  value  of  each  sheep  is  not  separately  stated— 34  Cal.  50 1 .  The  alle- 
gation of  value  in  ♦♦  dollars/'  without  adding  ••  lawful  money  of  the 
United  States,"  is  sufllcient— 9  Cal.  234.  The  allegation  of  value  is 
sufficient  if  it  is  as  certain  as  the  languago  in  tbe  statute— 0  ^'al.  238. 
Under  the  statute  of  1868,  U  is  not  necessary  to  state  the  value  of  a 
horse,  mare,  etc.— 39  Cal.  405.  An  indictment  for  entering  a  house, 
witli  intent  to  steal,  nee(  not  aver  the  value  of,  nor  give  more  tlian  ti 

Scncral  description  of  the  property  the  defendant  Intended  to  steal— 
I  Cal.  451. 

Gnilty  knowledge  and  intent— It  must  allege  that  the  property 
was  taken  with  intent  to  deprive  the  owner  of  It— 26  Tex.  100;  41  Id. 
231;  and  that  it  was  taken  witliout  the  consent  of  the  owner- 3J  kL 
393;  but  this  is  unnecessary  where  he  bad  possession  only  to  keep  the 
property— 35  id.  724;  see  32  id.  155.  An  averment  that  defendant 
broke  into  a  house  with  intent  to  steal  or  commit  a  felony,  charges 
grand  larceny— 48  CaL  684;  S.  C.  2  Green  C.  K.  623;  but  see  46  Ala. 
«17. 

Joinder.- "Where  several  were  joined  in  a  charge  of  attempt  to  steal, 
all  may  be  convicted  though  only  one  did  the  act— 105  Mass.  502;  ana 
it  is  immaterial  whether  they  were  previously  acquainted,  or  were 
confedorated  for  a  felonious  purpose— 43  111.  3y7.  'i  he  thief  and  the 
receiver  cannot  be  Jointly  indicted— 34  CaL  181;  contra^  7  Gray,  43;  12 
Allen,  451. 

Distinct  offenses.— Distinct  larcenies  may  be  presented  In  different 
counts— 104  Mass.  552.  So,  as  to  larceny,  and  receiving— 45  Me.  608;  8 
Humph. 69;  4  md. 246;  4  La.  An.  434;  Id.  435;  10  Cush. 530.  So,  as  to 
breaking,  and  entering,  and  larceny— 20  Pick.  356;  22  id.  1 ;  UN.  U.  38; 
see  18  Minn.  518.  As  to  rule  in  California,  see  ante»  §  &54.  So,  as  to 
embezzlement,  and  stealing— 9  Met.  138. 

Charging  in  difil^rent  ways.- An  indictment  charging  with  "  steal* 
Ing,  taking,  and  leading  or  driving  away"  is  not  bad,  as  charging  of' 
fense  in  the  disjunctive— 15  Cal.  408.   See  ante. 

Second  offense.—The  indictment  must  state  facts  to  show  that  he 
had,  prior  to  last  offense,  been  convicted  of  a  previous  offense— 7  N.  Y. 
50;  see  3  Parker  Cr.  B.  330;  1  Hill,  261 ;  1  Parker  Cr.  B.  U5;  1  Bob.  (Va.) 
754;  emu, 427. 

Material  averments.— The  word  '* steal"  is  not  necessary—]  How. 
(Miss.)  262:  2Ind.  91;  and  the  word  "stel"  for  steal  is  not  cause  for 
arrest  of  judgment— 4  Blackf.  457.  Where  the  indictment  charged 
"larcey,"  it  was  held  that  the  word  "larceny  "could  not  be  substl- 
ttited,  and  the  indictment  eliarges  no  offense— €  Pac.  C.  L.  J.  822. 
"Carry,"  omitting  the  word  "  away,"  is  Insufficient— 7  Gray,  43.  Omit- 
ting the  words  "  lawful  money  of  the  United  States  "  is  not  a  ground 
for  demurrer— 0  Cal.  234.  The  words  "  lead  or  di'lve  away  "  are  not 
necessary  in  an  Indictment  for  stealing  an  animal— 46  CaL  302. 

Charging  attempt.— A  charge  of  an  attempt  must  state  facts  show- 
ing the  manner  in  which  the  attempt  was  made— 8  Nev.  238;  as  charg- 
ing that  defendant  took  the  impression  of  a  key,  and  preparod  a  talse 
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key  to  unlock  the  door,  and  break  and  enter  to  8teal--26  Ga.  m.  So, 
•8  to  an  attempt  to  pick  the  pocket  of  a  person— 105  Mass.  IGi). 

Snfflciency  of  indictment.— That  defendant  (naming  date  and  place) 
"did  unlawfully  and  feloniously  take,  steal,  and  carry  away"  one 
borse  of  the  personal  goods  of  (uamlug  the  owner)  Is  Gumclcut— G  Pao. 
C.  li.  J.  669.  It  is  sufflciciit  to  charge  that  defendant  did  steal,  take» 
and  carry  away,  without "  lead  or  drive  away  "—40  Cal.  802.  Tliat  de- 
fendant **did  feloniously,  wlUfuUy,  and  unlawfully  steal,  take,  and 
carry,  lead,  and  drive  away,"  is  a  suflQcient  statement  of  the  in  tout— 
27  Cal.  500.  **  Stealing,  taking,  leading,  or  driving  away,"  is  not  def  ect- 
ITO  as  charghig  the  olfeuso  in  the  disjunctive— 15  CaL  408.    i^ec  ^  ij56. 

Larceny  by  bailee.  —  Indictment  must  state  with  directness  and 
certainty  facts  and  circumstances  necessary  to  constitute  a  complete 
oflensn,  mcluding  the  bailment— 10  Cal.  (iOl.  That  the  property  \v;is  of 
the  value  of  so  many  dollars,  witliout  saying  "coin  of  the  United 
States,"  is  Insufflcient— 1'.)  Cal.  COl ;  15  id.  512;  overruling  8  id.  42.  The 
defendant  could  not  be  convicted  without  proving  intention  to  steal 
the  liorse  at  the  time  of  taking  it— IS  Cal.  337.  indictments  a^'aiiist 
bailees  should  distinctly  set  foitli  the  chai-acter  of  the  bailment,  the 
mode  of  conversion,  the  description  of  the  property,  and  its  value— 8 
Cal.  42;  9  Id.  813;  19id.<i00. 

Embezzlement.— An  indictment  for  embezzlement  mnst  aver  tke 
relation  of  defendant  to  the  injui'cd  party,  and  that  the  property  came 
Into  his  possession,  or  under  his  care,  by  virtue  of  his  euiploynicnt— 4 
Denlo,  70;  see  4  Mich.  (U>5;  but  it  need  not  charge  that  ho  was  the 
clerk  or  servant  of  the  owner  of  the  goods— i  I'arker  Cr.  R.  2U2.  It 
must  describe  the  property— C  Gray,  15;  with  the  same  particularity 
as  Is  required  in  larceny— 40 Cal.  277;  5  Alien,  502 ;  but  it  will  l)e  suliicicnt 
Ulthout  piovliig  the  denominations  of  the  coins— ;i2  Tex.  7(i3.  Describ- 
ing the  property  "as  certain  books, letters, files,  knives,  l)ank-sUares, 
slates,  and  sealing-wax,  to  about  the  value  of  forty  dollars,"  is  suflU 
dent— ^U  Ala.  32.  It  may  allege  the  embezzlement  of  different  aiticles 
—4  Parker  Cr.  R.  662.  Charging  the  eml)ezzlement  of  "  a  lot  of  lum- 
ber," " a  certahi  lot  of  f unutme,"  and  "  certain  tools,"  is  bad  for  un- 
certainty—10  La.  An.  22J).  An  indictment  against  an  officer  for 
embezzlement  of  money  paid  to  him  an  fines,  must  state  tlie  character 
and  kind  of  fines,  and  charge  a  fraudulent  intent- 3G  Tex.  647.  If 
against  a  county  treasurer  for  embezzling  funds,  it  need  not  state  the 
land  of  funds— 1 3  Kan.  274;  Id.  2Dy.  For  embezzling  a  letter  contain- 
ing a  banix-uote,  it  need  not  state  what  office  the  defendant  held,  nor 
set  out  the  note— Ci-abbe,  Mi.  Charging  with  embezzlement  of  a  cer- 
tain amount  on  oue  date,  and  with  the  embezzlement  of  another 
amount  on  another  date,  was  held  bad  as  charging  two  oiiccnses— 23 
C^  577 ;  but  alleging  that  defendant  received  as  tax  collector  a  certain 
sum  for  licenses  due  the  State,  and  a  certahi  other  sum  lor  licenses 
due  the  county,  does  not  ciiarge  two  distinct  offenses— 31  id.  416.  See 
antCf  S  &aU,  note. 

Frevions  conviction.— The  indictment  must  specifically  aver  the 

rplor  convlctIon-2  Met.  413:  8  Gray, 382;  78  Pa.  St.  4^0;  47  Md.  435j 
Oratt.  t'38:  27  Yt.  523:  and  wncn  the  couit  wasonc  of  general  jurisdic- 
tion, an  allegation  of  that  fact  is  enough— 3  Parker  Cr.  li.  3r.o;  but 
when  of  special  and  limited  jurisdiction,  it  should  aver  facts  to  show 
Jurisdiction  both  of  pei*son  and  subject-matter— 6  N.  Y.  50.  The  avcr^ 
ment  of  conviction  without  the  averment  of  sentence  is  sufiicicnt— 1 
Bill,  2bl ;  contra,  14  Serg.  &  B.  69.  It  must  appear  that  the  pi  lor  con- 
Tlctiou  was  legal,  and  In  a  court  liavhig  jm-isdictlon— 3  Cowcn,  347—9 
Oratt.  73^;  aud  a  foreign  conviction  cannot  be  made  the  basis  of  the 
aTerment— 1  Parker  Cr.  B.  345. 

968.  An  indictment  or  information  for  exhibiting, 
publisMng,  passing,  selling,  or  offering  to  sell,  or  having 


§§  963-71  suLBS  OF  PLBADmo.  876 

in  posseasion,  with  such  Intent,  any  lewd  or  obscene  book, 

pamphlet,  picture,  print,  card,  paper,  or  writing,  need 

not  set  forth  any  portion  of  the  language  used  or  figures 

shown  upon  such  book,  pamphlet,  picture,  print,  card, 

paper,  or  writing;  but  it  is  sufficient  to  state  generally  the 

fact  of  the  lewdness  or  obscenity  thereof.    [In  effect  April 

9th,  ISbO.] 

Obscene  publications.— The  Indictment  need  not  so  fully  describe 
tlioni  as  to  spread  them  out  on  tlie  records— 1  l^lanu.  (Mich.)  t/0;  17 
M:is:).  o^Jii:  but  ir8ctont,  it  must  bo  in  the  very  words  of  Avliicli  it  la 
cont]iosca— 1  Cusli.  GU;  but  >vben  too  obsceue,  a  description  may  be 
Bubsi* tilted,  and  a  reason  for  the  omission  be  stated— Id.  It  is  not 
nec(  s.sary  to  aliogo  that  tbe  exhibition  of  an  obscene  picture  was  in  a 

BubJic  place,  if  exhibited  to  simdry  persons  for  money— 2  Serg.  A 

969.  Section  nine  hundred  and  sixty-nine  of  said 
Code  is  hereby  repealed.    [In  effect  April  9th,  1880.] 

970.  Upon  an  indictment  or  information  against  sev- 
eral defendants,  any  one  or  more  may  be  convicted  or 
acquitted.    [In  effect  April  9th,  1880.] 

Severalty.— Convictions  of  codefendants  are  several— 32  Miss.  406. 
Tlie  iliargo  atjaiust  them  is  several  as  well  as  Joint— 2  JLred.  402;  49  Vt. 
437;  aiidajomt  verdict  Is  a  distinct  verdict  against  each— 2i)  Pa.  St. 
42!>.  So,  ouc  may  be  found  guilty  and  the  others  acquitted— 3  Cush. 
623.  When  two  arc  charged  witli  an  offense,  it  is  not  a  variance  that 
tlionroof  guesonlytoonc— 2irick.523;  105  Mass.  586;  107  id.  208.  As  to 
aduufiy, see? Joiies(N. C.)  159;  14 Gray,67; audsee  140hio,386.  When 
seveial  persons  are  jointly  intlicted  and  convicted,  tiiey  should  be 
sentenced  sever,  liy— 16  Ask,  37;  14 1).  Mon.  386:  3  Wis.  785,  and  be  sev- 
erally hucd-lO  Mo.  440:  21  id.  604:  61  id.  302. 

971.  The  distinction  between  an  accessory  before  the 

fact  and  a  principal,  and  between  principals  in  the  first 

and  second  degree,  in  cases  of  felony,  is  abrogated;  and 

all  j)ersons  concerned  in  the  commission  of  a  felony, 

wliether  tliey  directly  commit  the  act  constituting  the 

offense,  or  aid  and  abet  in  its  commission,  though  not 

present,  shall  hereafter  be  prosecuted,  tried,  and  pun- 

Islied  as  principals,  and  no  other  facts  need  be  alleged  in 

any  indictment  or  information  against  such  an  accessory 

than  are  required  in  an  indictment  or  information  against 

his  principal.    [In  effect  April  9th,  1880.] 

Accessories  before  the  fact— An  accessor}'  before  the  fact  may  be 
indicted,  tried,  and  punished  as  principal— 48  Cal.  22:  40  id.  141 ;  ueyer- 
theless,  the  indictment  must  specify  that  he  aided  and  abetted  the 
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erime,  and  mu^t  state  In  what  paittcnlar  manner  be  did  80-^  Cat  141 ; 
M  Id.  75;  see  Si  id.  104.  Cliarging  in  one  count  the  defendant  as  prin- 
ctpalt  and  in  another  count  as  accessory,  does  not  charge  two  offenses, 
nor  are  tlie  two  counts  inoonsi8tent--48  Cal.  189;  45  id.  fi&5;  see  40  id. 
129;  S9  id.  75:  3J  id.  VA ;  see  6  id.  23. 

Accessoiics,.  iwho  arc. --An  iii:rf'ssory  lifforti  tiio  far't  i%  ont^  who^ 
being  absejiL  iit  thvi  lUim  the  erlnio  1^  cunmjlttcd—L  Leach,  Al$^  yvl 
procures,  tuuu^cls,*  eiieooiJiiJiGg,  luclics,  or  ecniuinncls  anatliur  to 
commit  the  nimc-^  Cnl.  lU;  27  Id.  340;  1  Bit  v.  3li7;  B  Cowcq,  137; 
4  Craiich  C,  f.  m.K  1  Ilayw.  rN.  C.)  4;  fH^  Mass.  433:  2&  Mich.  H2; 
i  Ohio  St.  i4L;  4  I'nrkcr  Cr.  R.2Ui  1^  Smcdca  &  M.  192.  Ho  who 
procures  a  filony  to  ho  i\qu^  I3  n  felcm— JJ  BmiU,  ailf  9  3>HDap  2S: 
18  Ii-ed.  114:  J  Ma-ss.  jS4s  *  Id.  439;  li  SJiiedea  Ai  W.  58;  l2lVhi;aL  4ii§;*4 
Yerg.  14y;  4-i  Intt  i\i%  So,  as  tu  iiLOtinrhii;?  ;i  murtJiur  to  be  cltiu(r-^3  Ind. 
418;  13  Tex.  h:.:^  thu  dL^LliictJou  be>Lweoii  priiKrlpalfi  find  accessories 
as  at  common  iaw  has  been  uboU&boil  by  fiiaiutL'— lu  €al.  ti:^:  (9  Ala, 
106:  and  ac«  i-^^^orles  before  tho  fortaro  all  priiiclitals— s  Cal.  yi:  10  Id. 
68;  I'i  Kan.  ^M;  S.  C.  1  Aiu.€r.  K.  fid? ;  11  Iiiii,  b-J;  1  Bailer,  mz  bi 
Barb.  299.  A  detrctlre  cmerlng  lEito  a  con^plrncytocommltacrlma 
forthepuriJi>fio  of  exiJlaflin^  \%.  la  notan  accessory  before  tho  fact— 84 
F^  St.  187.  rShf  lucreiiy  coiii^t-^viiDg  afUoiilous  dciiign  will  not  make  a 
person  on  ac^essury— ^1  llh  ".iSS. 

Instigation  ta  crime.— A  pefson  Inciting  anotljcf  In  a  tumultuous 
crowd  to  strlko  an  r>mrpr.  U  guMty  of  t]ie  as^ai^U— f)0  Mass-  44 :j:  21  Cal. 
140;  so  proem  Id g,€oiin8i^lhi(;p  or  biclEini^r  n  clerk  or  ayciitt  lendcri  the 
Instigator  llaUlc  -n  Ga.  '.im^  Bo  an  histinntor  may  by  pnUty  of  snuraer 
in  instigating  iunan»l:inL{hter— Blears.  ^  M.  2H8.  At  conjiiion  t^iwthe 
iustigaforaml  iKn-iietratQi-  may  he  fisillty  in  different  dc;frL^eji— 31  N.  V. 
229;  32  Mlsd.  4iiiii  whilE:^  tliii  Ltyiil.L^atL>r  Is  re4pon«>iliJu>  foi-  incidental 
consequences  of  the  Lrlmo  lie  conii^eJ^.  It  is  otlicrwlso  as  to  collateral 
erimes— 26  Mjch.  J 12;  5  W.  Va.  5J;J.  The  Instigator  need  not  bo  the 
originator  of  itui  criminal  desl^i  If  lie  cnconTnffot^f^  perpetrator  bj 
falsehood,  or  otherwiso,  ho  Is  gutliy  aa  ncFe.ssoiy— ly  i?mede3&  M.IK; 
Car.  &  M.  215-  The  advice.  proenrementK  QiicouiaKisineut,  ete.^  may  be 
direct  or  lijdirert— 0  Co^t  C.  €♦  33;i;  by  w  ords,  6l;ill^^^  or  motions— 411  Ul^ 
ism;  and  it  m;iv  bi^  personal iy«  Or  tbrunjirlt  the  i[UL;rvcn[ion  of  n  ;bU'<l 

Berson— 19  St.'  Til.  i^ui;  A  C^r.  ^  P.  q;15;  and  if  tiio  (uuijnrcni&iit  la 
iroughan  liih'ivi.ri]m^Bi,'cnt,  it  Is  not  necessary  that  the  li^^U^^tor 
sliould  know  ili'j  iklilio  uf  the  perpetrator— I  Deiil^on,  SU;  ij  Unr.  lic  P. 
635;  1  Moody,  lj\i\  liJ  lloiv.  St.  TrL  tj(^;  and  iioinaLtcr  how  lotiuf  atlme 
or  now  great  a  ?;[>ace  Interveue.i  hetwccu  tho  act  vice  or  instillation  and 
thoconftununntlori  of  the  deed,  it  tUero  is  ImnicdlalEj  cansi^d  iiounec* 
tlon  between  tlie  IriRtij^at^Ki  and  tht^  rn-t,  it  is  stitli*  j*']it— l]  L  Mass.  395j 
SCoxC.C.288;  6  id.  333. 

Liabilit7  of  accessories.— Tho  offense  of  being  accessory  before  tho 
fact  is  committed  in  the  county  where  tho  substantive  accessorial 
acts  are  consummated— 13  Bush,  142;  114  Mass.  307;  in  which  county 
only  can  ho  bo  indicted— 27  CaL  340;  57  How.  Pr.  342;  1  Parker  Cr.  B. 
246.  An  accessory  before  the  fact  in  one  State,  to  a  felony  committed 
in  another  State,  is  guilty  of  tho  crime  in  tho  State  where  ho  became 
accessory,  and  is  answerable  there,  while  the  priuf*ipal  is  indictable 
in  tho  latter  State— 17  Ark.  661.  A  person  ont  of  the  State  becoming  an 
accessory  before  the  fact  to  a  felony  committed  within  tho  State, 
cannot  be  prosecuted  under  the  hiws  of  the  State- 19  Ind.  421.  At 
common  law,  one  indicted  &s  principal  cannot  be  convicted  on 
proof  showhig  him  to  be  an  accessory  before  the  fact,  and  e  converso 
^0  Cal.  129;  41  id.  429;  39  id.  75:  28  id.  404;  32  id.  160;  12  Ala.  458; 
15  Oa.  346;  52  id.  287;  39  Miss.  613;  8  Meb.  80;  49  N.  H.  39;  65  N.  C. 
572;  31  N.  J.  L.  65;  83  Dl.  479:  9  Cox  C.  C.  242;  7  Car.  &  P.  575; 
but  in  States  where  all  are  principals,  he  may  be  indicted  and  con* 
Tictedas  i)rinclpal-40  cai.  129;  41  id:  429;  39  id.  75:  28  id.  404;  32  id.  164: 
6  id.  23;  14  Busb,  232;  56  Ga.  92;  40  Iowa»  169;  4  hi.  868;  47  id.  328;  49 
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]d.4tO;  X2  Kfin.  5<14|  17  Pn.  ^t.  inS;  14  Id.  IST;  S^  Mlcti.  I0«>  An  ae«e^ 
Bory  U0t  Hiutfiiabiu  to  tbt»  lnw  caoaot  Uq  arraLgnod,  unless  tils  ana  1^eIl^ 
Uer  him  liable  aa  piimUiMU— I  WtMjfl.  &  M.  ±!l.  On  ficpirato  trials,  die 
eouvlcUou  of  tLfl  |>rla<;Epal  in  anly  prima  fade  cvklcnco  cf  gnilt  on 
trial  of  tho  aecfisaoTy^tinii  mny  iH^c-alJuterftlLy  tJiUpiUcU— ^"ii  CJIiTh  ^I:  4 
Irfid.'iJti;  2t»  Me.  H4;  3}  N.  H.  L'lEi^  11>  I'it  k.  477;  1  Mu^.  A4;  I^  Wf  nd. 
19^ ;  1 U  8med  es  £  M.  1 112 ;  I  KI  tvoi  lyc.C.:J4T.  iideraiiEiilabGUDrsinax 
tra  ronvlct&d,  aJtbauirli  Clie  iirtu^lpAJ  bust  b«eti  ut'ouLtTit'd'-^'ilB  Qsl.  ?]i: 
3»  Mo^^i;  10  Cal.eS;  1  L«a&li,^t>U;  i  Blmw,  Ti\i\  Kui^  ^  ELC,  C^U- 

972.  An  accessory  to  the  commission  of  a  felony  may 
be  pro8ecated»  tried,  and  punished*  though  the  principal 
may  be  neither  prosecuted  nor  tried,  and  though  the  prin- 
cipal may  have  been  acquitted.    [In  effect  April  0th,  1880.] 

Both  the  principal  and  accetsorf  may  be  indicted  toa:ether  or  sep- 

SRtely,  without  reference  to  tlie  prerious  conviction  or  acquittal  of 
e  otlier^lO  Cai.  68;  20  id.  439;  and  so  with  reference  to  alders  and 
abettors— id.  Accessories  before  the  fiict  may  be  tried  8eparatelyr-4l 
Cal.  i'if):  56  Oa.  92;  4  Ul.  368;  49  id.  410;  14  Ind.  52:  40  Iowa.  265;  12  Kan. 
160;  29  Me.  84;  12ft  Mass.  242;  18  Ohio  St.  496:  19  Ohio.  131 ;  25  Fa.  St. 
221;  12  Wis.  5X2:  Law  R.  i  C.  C.  77;  BeU's  C.  C.  243.  They  may  be  fs^ 
dieted,  although  the  prime  actor  be  dead  or  escaped— 3  BrcT.  aS8| 
Meigs,  106;  and  see  24MO.  475. 
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TITLE  VI. 

Of  Pleadings  and  Proceedings  after  Indictment 
and  before  the  Commencement  of  tbe  Trial. 

Chap.   I.    Of  thb  AmtAioMiqnrr  of  thk  Dsfbkpaiit, 

IL     SbTTING  A8n>B  THB  iMDICTUBirT,  §§  9S&-9. 

nX.    Dbmu&ebb,  $S  1002-12. 
IV.    Plba,  §§  1016-25. 

y.     TRAMSMISSIOK  of  CBBTAnr  l2fPICTMBNT8  FROU 

thb  cojnty  coubt  to  thb  district 
coubt  or  muxicipal  criminal  court  of 
San  Francisco,  §§  1026-^. 

VI.     BBHOYAL    OF  THB  ACTION  BBFORB   TRIAL,   §§ 

1033-8. 
Vn.    The  Mode  of  Trial,  §§  1041-3. 
Vm.    Formation  of  the  Trial  Jury  and  the  Cal- 
endar OF  Issues  for  Trial,  §§  1046-9. 

IX.     POSTFONBMBNT  OF  THB  TbIAL,  §  1052. 
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CHAFTEB  I. 

OF  THE  ABBAIONMENT  OF  THB  DEFBKDAKT. 

S  976.  Defendant  must  be  arraigned  In  the  court  where  tho  lndlel> 

ment  Is  filed  or  transferred. 
S  877.  Defendant,  when  to  be  present  at  arraignment 
g  978.   If  In  custody,  to  be  brought  before  court. 
S  979.  If  discharged  on  ball,  bench«warrant  to  issue. 
S  980.  Bench-warrant,  by  whom  and  how  Issued. 
S  981.   Form  of  bench-warrant. 
S  962.   Directions  in  the  bench-warrant. 
S  983.  Bench-warrant,  how  served. 
S  984.   Proceeding  on  giving  bail  In  another  county. 
S  985.  Ordering  defendant  into  custody  or  Increasing  ball  when  ]&> 

dictment  is  for  felony. 
S  986.   Defendant,  if  present  when  order  made,  to  be  committed;  If 

not,  bench-warrant  to  issue. 
S  W7.   Right  to  counsel  on  arraignment. 
S  988.  Arraignment,  how  made. 
S  989.   Proceedings  on  arraignment,  when  defendant  Is  not  Indicted 

by  his  true  name. 
S  990.   Time  allowed,  and  how  defendant  may  answer  on  arraignment. 

976.  When  the  indictment  or  information  is  filed,  the 
defendant  must  be  arraigned  thereon  before  the  Court  in 
which  it  is  filed,  unless  the  cause  is  transferred  to  some 
other  county  for  trial.    [In  effect  April  9th,  1880.  ] 

Arraignment  neoeseary.— A  verdict  in  a  case  where  there  has  been 
neither  armlgument  nor  plea  is  a  nulUty— 28  cal.  330 ;  S  >Yis.  830.  The 
failure  of  this  duty  is  fatal-52  Cal.  480;  54  lud.  150;  31  Mich.  471;  8 
Plmi.(WIs.)3i7:63Mo.234;  1  Tex.Ct.  App.403:  contra,  12  Kan.  650; 
but  it  need  not  be  repeated  after  a  mistrial— 5S  Ga.  35.  If,  on  appeal, 
the  record  fails  to  show  that  defendant  wiis  aii-aigued  and  pleaded, 
the  court  will  assume  that  there  was  no  arraignnRnit  or  plea— 53  Cal. 
480.    The  defendant  does  not  waive  an  anaigiinient  and  plea  by  sub- 


court,  no  fresh  arraignment  is  required— 39  Md.  365. 

977.  If  the  indictment  or  information  be  for  a  felony, 
the  defendant  must  be  personally  present;  but  if  for  a 
misdemeanor,  he  may  appear  upon  the  arraignment  by 
oounseL    [In  effect  April  9th,  1880.  ] 
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Fenoaal  presence^— The  defendant  Is  arraigned  In  person— M  Cal. 
298:  nnless  in  case  of  misdemeanor— 43  Gal.  168.  In  case  of  breaking 
iailand  escaping,  he  waives  his  right  to  have  counsel  appear  for  him 
In  a  case  of  misdemeanor— 55  Cal.  298;  42  CaL  168;  97  Mass.  543,  cited 
2SGaL160.   See  Const.  CaL  art.  i.  S 13. 

978.  When  his  personal  appearance  is  necessary,  if  he 
is  in  custody,  the  court  may  direct,  and  the  officer  in 
-whose  custody  he  is  must  bring  him  before  it  to  be 
arraigned. 

Rights  of  defendants.— The  defendant  has  a  right  to  appear  and 
remain  without  chains  and  shackles— 42  Cal.  168. 

979.  If  the  defendant  has  been  discharged  on  bail,  or 
has  deposited  money  instead  thereof,  and  do  not  appear 
to  be  arraigned  when  his  personal  attendance  is  necessary, 
the  court,  in  addition  to  the  forfeiture  of  the  undertaking 
of  bail  or  of  the  money  deposited,  may  direct  the  clerk  to 
issue  a  bench-warrant  for  his  arrest. 

See  55  CaL  298. 

980.  The  clerk,  on  the  application  of  the  district  attor- 
ney, may,  at  any  time  after  the  order,  whether  the  court 
is  sitting  or  not,  issue  a  bench-warrant  to  one  or  more 
counties. 

See  55  CaL  298. 

981.  The  bench-warrant  upon  the  indictment  or  in- 
formation must,  if  the  offense  is  a  felony,  be  substantially 

in  the  following  form:  County  of .    The  people  of 

the  State  of  California  to  any  sheriff,  constable,  marshal* 
or  policeman  in  this  State :   An  indictment  having  been 

found  (or  information  tiled)  on  the day  of ,  a.  d, 

eighteen ,  in  the  Superior  Court  of  the  county  of , 

charging  C.  D.  with  the  crime  of (designating  itgeneir- 

ally);  you  are,  therefore,  commanded  forthwith  to  arrest 
the  above  named  C.  D.,  and  bring  him  before  that  court, 
(or  if  the  indictment  and  information  has  been  sent  to  an- 
other couit,  then  before  that  court,  naming  it  (to  answer 
said  indictment  (or  information);  or  If  the  court  be  not  in 
session,  that  you  deliver  him  into  the  custody  of  the 
sheriff  of  the  county  of  — . 
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Given  under  my  hand,  with  the  seal  of  said  court 
affixed,  this day  of ,  a.  d. . 

By  order  of  said  Court. 

[seal.]  £.  F.,  Clerk. 

[In  effect  April  9th,  1880.] 

Oited~55  Cal.  298;  64  GaL  103.  A  general  deserlptloii  of  tbe  offense  Is 
iofflcieut— 9  Qa.  7S. 

982.  The  defendant,  when  arrested  under  a  warrant 
for  an  offense  not  bailable,  must  be  held  in  custody  by 
the  sheriff  of  the  county  in  which  the  indictment  is  found 
or  information  filed,  unless  admitted  to  bail  after  an 
examination  upon  a  writ  of  habeas  corpus;  but  if  the 
offense  is  bailable,  there  must  be  added  to  the  body  of 
the  bench-warrant  a  direction  to  the  following  effect :  **  Or, 
if  he  require  it,  that  you  take  him  before  any  magistrate 
in  that  county,  or  in  the  county  in  which  you  arrest  him, 
that  he  may  give  bail  to  answer  to  the  indictment,  or 
information*' ;  and  the  court,  upon  directing  it  to  Issue, 
must  fix  the  amount  of  bail,  and  an  indorsement  must  be 
made  thereon  and  signed  by  the  clCrk,  to  the  following 
effect:  ''The  defendant  is  to  be  admitted  to  bail  in  the 
sum  of dollars."    [In  effect  April  9th,  1880.] 

Oited-^  Cal.  103;  55  Cal.  298. 

963.  The  bench-warrant  may  be  served  in  any  county, 
in  the  same  manner  as  a  warrant  of  arrest,  except  that 
when  served  in  another  county  it  need  not  be  indorsed  by 
the  magistrate  of  that  county. 

Oited— 65  Cal.  298.    See  ASBBST,  ante,  gS  841-851. 

984.  If  the  defendant  is  brought  before  a  taagistrate 
of  another  county  for  the  purpose  of  giving  bail,  the 
magistrate  must  proceed  in  respect  thereto  in  the  same 
manner  as  if  the  defendant  had  been  brought  before  him 
upon  a  warrant  of  arrest,  and  the  same  proceedings  must 
be  had  thereon. 

Oited--^Cal.296. 

985.  When  the  information  or  indictment  Is  for  a 
felony,  and  the  defendant,  before  the  filing  thereof,  has 
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given  bail  for  his  appearance  to  answer  the  charge,  the 
court  to  which  the  indictment  or  information  is  presented* 
or  in  which  it  is  pending,  may  order  the  defendant  to 
he  committed  to  actual  custody,  unless  he  gives  bail  in 
an  increased  amount,  to  be  specified  in  the  order.  [In 
effect  April  9th,  1880.] 

986.  If  the  defendant  is  present  when  the  order  is 
made,  he  must  be  forthwith  committed.  If  he  is  not 
present,  a  bench-warrant  must  be  issued  and  proceeded 
upon  in  the  manner  provided  in  this  chapter. 

987«  If  the  defendant  appears  for  arraignment  with- 
out counsel,  he  must  be  informed  by  the  court  that  it  is 
his  right  to  have  counsel  before  being  arraigned,  and  most 
be  asked  if  he  desires  the  aid  of  counsel.  If  he  desires 
and  is  unable  to  employ  counsel,  the  court  must  assign 
counsel  to  defend  him. 

Oited-«5  Cal.  296.   See  1ft  GaL  331 ;  Const  of  CaL  art.  t.  S 13. 

988.  The  arraignment  must  be  made  by  the  court,  or  by 
the  clerk  or  district  attorney  under  its  direction,  and  con- 
sists in  reading  the  indictment  or  information  to  the  de- 
fendant and  delivering  to  him  a  copy  thereof,  and  of  the 
indorsements  thereon,  including  the  list  of  witnesses,  and 
asking  him  whether  he  pleads  guilty  or  not  guilty  to  the 
indictment  or  information.    [In  effect  April  9th,  1880.] 

Msjinor  of  arralgtmifiat— TVTiere  ttie  Imllctmi?iit  ivua  not  read  to 
ttiO  clefeutlJknt.  arpp/ of  IE  wltb  the  Iii(.lDTSt;ai«nld  \\ti&  iieUbcr  dcllT- 

wh«|^h«r  hG  WDold  pleaiL  f^illly  orTiotgunor^ttieie  wosno  arraliniQieiit 
^9  Cat.  ma*  U  IbfiUiircudiiTit  whf:n  jirramnctl  oaIkh  (or  and  obtalna 
time  to  plead,  ho  waJvcn  ai^y  ^c^fert  in  ifm  stattitorjr  Of^tntla  oJ  thfl 
afraJgniiicatt  snci)  afi  ibo  fAUure  toi^lvt!  tihii  n.i:uE>y  ot  tlit!  iucUctinent 
— ittGaJ<2'i&  fiea2^Ciii-^91'  Tttu  (lefL'tidaiit LiotiiK  broti^^btltttocuiurt, 
t^fi  first  step  r<i  ta  caii  iipo^  film  by  rmme  td  ua^wi^ir  the  mAtU^T  chaxsta 
a^Dit  bLm.  fiue  i  hutr.  bi3;  ^  UaiQ  1\  G.  li^;  see  autSt^i  6Se-Kfi0- 
vf^t  and  DDtefl;  and  post,  S  ^jQ,  tmd  uotofi. 


When  the  defendant  is  arraigned,  he  must  be 
informed  that  if  the  name  by  which  he  is  prosecuted  is 
not  his  true  name,  he  must  then  declare  his  true  name,  or 
be  proceeded  against  by  the  name  in  the  indictment  or 
information.    If  he  gives  no  other  name,  the  court  may 
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ftroceed  accordingly;  but  if  he  alleges  that  another  name 
is  his  true  name,  the  court  must  direct  au  entry  thereof  in 
the  minutes  of  the  arraignment,  and  the  subsequent  pro- 
ceedings on  the  information  or  indictment  may  be  had 
against  him  by  that  name,  refeiTing  also  to  the  name  hy 
which  he  was  first  charged  therein.  [In  effect  April  9tli, 
1880.] 

Name  unknown.— If,  when  arraigned,  the  defendant  falls  to  gtve 
hts  true  name  on  request,  he  cannot  af  tenrarrl  complain  If  he  is  tried 
by  the  name  specified  in  the  indictment-^  Nov.  251.  If  he  gires  his 
true  name,  it  must  be  substituted,  and  the  fmbseqnent  proceedings  bo 
bad  in  the  true  name->32  CaL  61;  wliich  must  bo  entered  on  the  mla- 
ntes-6  Cal.  212. 

See  ante,  S  W8.  and  note. 

990.  If,  on  the  arraignment,  the  defendant  requires  it, 
be  must  be  allowed  a  reasonable  time,  not  less  than  one 
day,  to  answer  the  indictment  or  information.  He  may, 
in  answer  to  the  arraignment,  move  to  set  aside,  demur, 
or  plead  to  the  indictment  or  information.  [In  effect 
April  9th,  1880.] 


BXmSG  ASIDB  INDIUTMBKT.  §  995 


CHAPTER  n. 

SSTTnra  ASIDB  THB  INDICTMBIfT. 

}|  MB.  Itodfetmcnt,  when  set  aside  on  motion. 
S  996.  Def  en<laat  waives  objections,  unless  he  makes  the  motion. 
S  b97.   HotkMi.  when  heard.   If  denied  or  granted,  what  prooeediost 

are  tobehad. 
S  986.  Effect  of  order  for  snlimlsslon. 
S  900.  Order  no  bar  to  anottier  prosecution. 

995.  The  Indictment  or  information  must  be  set  aside 
by  the  court  in  Tvhich  the  defendant  is  arraigned,  upon 
his  motion,  in  either  of  the  following  cases:  If  it  be  an 
indictment— 

1.  Where  it  is  not  found,  indorsed,  and  presented  al 
prescribed  in  this  Code. 

2.  When  the  names  of  the  witnesses  eacgmined  before 
the  grand  jury,  or  whose  depositions  may  have  been  read 
before  them,  are  not  inserted  at  the  foot  of  the  indict- 
ment, or  indorsed  thereon. 

3.  When  a  person  is  permitted  to  be  present  during  the 
session  of  the  grand  jury,  and  when  the  charge  embraced 
in  the  indictment  is  under  consideration,  except  as  pro* 
vided  in  section  nine  hundred  and  twenty-live. 

^  When  the  defendant  had  not  been  lield  to  answer 
before  the  finding  of  the  indictment,  on  any  ground  which 
would  have  been  good  ground  for  challenge,  either  to 
the  panel  or  to  any  individual  grand  juror. 

If  it  be  on  information— 

1.  That  before  the  filing  thereof  tiie  defendant  had  not 
been  legally  committed  by  a  magistrate. 

2.  That  it  was  not  subscribed  by  the  district  attorney 
of  the  county.    [In  effect  April  26th,  1880.] 

Motion.~Maklnff  out  and  llllus  »  written  application  is  not  sufBcient 
to  constitute  n  mutlon.   'J'ho  attention  of  tlio  court  luust  be  called  to 
It,  and  the  court  be  moved  to  grant  it-41  Cat.  tfO.  Where  the  evidence 
PKK.  CODX.-a3. 
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Is  ecmflletiiig,  the  court  maj  refttse  to  set  aside  the  Indictment— M 
CaL  999.  An  order  setting  aside  an  indictment  is  not  an  Interiocntoiy 
order,  bnt  a  final  order  and  appealable— 91  CaL  064. 

aubd,  l.-See  M  Cal.  S8;  48  id.  550;  91  id.  388.  This  snbdlTision  refen 
to  provisions  of  the  Code  prescribing  the  mode  of  finding,  indorsing* 
and  presenting  the  indlctment-M  CaL  38;  46  id.  148;  see  4  id.  SS; 
64  id.  400.    See  <m<e,  SS  941-«45. 

JSubd-i.   See  6  CaL  96;  21  id.  368;  22  id.  348;  64  id.  400.   Seeonfs^iMI. 

Subd,  S.   See  54  Gal.  400;  ante,  SS  906, 919, 920, 925. 

Subd.  4-  Ohallonge  to  grand  jiirj.— If  the  defeadant  waa  held  ta 
an^vrer  beforn  the  i;:rand  Jury  met^  ajid  was  InfririnGd  tliatbe cOUld 
liat^rpORQ  a  cballungtj  to  tbe  p^inel  or  to  aa  JiiidlvMimL  ^r^mtl  Juror,  and 
be  deullneA  to  do  »o.  be  walvc)^  bL»  rigbt  to  do  so  After  ua  [a  Indicted— 
49  Cal.  (i54;  aefi  M  Ca]^  3B:  23  hi.  tj^l  i  9eo  39  Jd.  Zl^;  but  If  he  was  uot 
held  to  answer  at  tlit?  tlinct  he  n^nylntcTposo  a  clialletige  to  tbo  panel 
or  an  bid lv| dial  jurof  on  hLa  armlsriimcnt^H  Cal.  oH.  A  persoQ 
sccusci:!  ^>eroi«  Indictment  may  eJiaileni^ei  any  one  rctiimetJ  on  the 
grandlury— I  Bl^ik,  3U\  2  Id.  i:5;  l  Browuep  tH.)  '^375  17  Oblo  St.  SSH: 
But  Ltis  too  late  after  lucMetmcut  Li  foiiud  and  acceptB^J— 2^  CaL.  372:  i 
I'ort.  ItiQ;  17  Smcdea  &  M.  «»;  5  Eu^.  7^:  Ld.  71;  3  Wc;iid.  311,  SO.  mi 
cbJectlOTi  ta  tbe  formation  of  tho  f^rand  liiry  cannot  Uo  preijented  on 
motion  tOBCtasldo  tbo  Indlctmf^nt— ^54  Cal.  3;^;  4ei  Id.  US;  jimmic]l  mo* 
tlou  Oil  amt^imeiiton  aueb  stgroimd  Is,  In  eacct*  a  clialii^n^^ti  ;d  tbe 
paiiel-4ii  Call  UB;  bot  if  tho  indictment  was  found  by  a  S[HTiai  ^rand 
Jury,  It  can  be  set  susldcv  on  tb?  tir^t  anO  third  grounds^  of  tliL4  i»ectli>n 
'-51  Cal .  'M  i  Be«  4S  Id,  39^  Bo,  to.  Indictment  found  b  3^  a  Ju  ry  eu  tu  luouf^d 
as  a  petit  lury  and  bnpamiekd  SA  a  gr^ud  jury,  ia  lUegal-^id  iJaJ.  2!/. 

996.  If  the  motion  to  set  aside  the  indictment  or  in- 
fonnation  is  not  made,  the  defendant  is  precluded  from 
afterward  taking  the  objections  mentioned  in  the  last  sec- 
tion.   L^n  effect  April  9th,  1880.] 

Wairer  of  objections.—The  motion  to  set  aside  the  indictment  ranst 
be  made  before  pica,  or  it  will  be  deemed  waiyed~34  CaL  308.  If  not 
made  before  plea  or  demurrer,  defendant  cannot  afterward  take  the 
objections  allowed  In  $  095-6  CaL  98;  21  id.  868;  26  id.  115;  28  id.  272;  34 
id.  308;  39  id.  377;  48  id.  550. 

997.  The  motion  most  be  heard  at  the  time  it  is  made, 
nnless,  for  caose,  the  court  postpones  the  hearing  to  an- 
other time.  If  the  motion  is  denied,  the  defendant  must 
immediately  answer  the  indictment  or  infonnation,  either 
by  demurring  or  pleading  thereto.  If  the  motion  is  grant- 
ed, the  court  must  order  that  the  defendant,  if  in  custody, 
be  discharged  therefrom;  or,  if  admitted  to  bail,  that  his 
bail  be  exonerated;  or,  if  he  has  deposited  money  instead 
of  bail,  that  the  same  be  refunded  to  him,  unless  it  directs 
that  the  case  be  resubmitted  to  the  same  or  another  grand 
jury,  or  that  an  information  be  filed  by  the  district  attor- 
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ney;  provided,  that  after  suoh  order  of  resubmission  the 
defendant  may  be  examined  before  a  magistrate,  and 
discharged  or  oonmiitted  by  him,  as  in  other  cases,  if, 
before  indictment  or  information  ^ed,  he  has  not  been 
examined  and  committed  by  a  magistrate.  [In  effect 
April  9th,  1880.] 

998.  If  the  conr^  dixwts  the  case  to  be  resubmitted,  or 
an  information  to  be  filed,  the  defendant,  if  already  in 
custody,  must  so  renu^,  unless  he  is  admitted  to  bail ;  or, 
if  already  admitted  to  bail,  or  money  has  been  deposited 
instead  thereof,  the  bail^  or  money  is  answerable  for  the 
appearance  of  the  defendant  to  answer  a  new  indictment 
or  information;  and,  unle^  a  new  indictment  is  found, 
or  information  filed  bef or^  the  next  grand  jury  of  the 
county  is  dischaiged,  the  oonrt  must,  on  the  discharge  of 
such  grand  jury,  make  the  order  prescribed  by  the  pre* 
ceding  section.    [In  effect  April  9th,  1880.] 

999.  An  order  to  set  aside  an  indictment  or  informa- 
'  tion,  as  proyided  in  this  chapter,  is  no  bar  to  a  future 

prosecution  for  the  same  offense.  [In  effect  April  9th, 
2^80.] 
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CHAPTER  m. 


J  1008.  Pleftdliig  on  part  of  defendant. 

S  1003.  Demurrer  or  plea,  wh^imt  in. 

S  1004.  Grounds  of  demurrer. 

S  1005.  Demurrer,  how  put  ln«  an^  its  form 

S  1006.  When  beard. 

S  1007.  Judgment  on  demurrer. 

S  1006,  If  allowed,  bar  to  another  proaecntlon;  wben* 

S  1009.  If  resubmission  not  ordered,  defendant  dlacharged«  ele« 

S  1010.  Proceedings,  if  submission  ordered. 

S  1011.  Proceedings,  if  demurrer  is  disallowed. 

S  1012.  Objections,  forming  ground  of  demurrer,  when  taken. 

1002.  The  only  pleading  on  the  part  of  the  defendaxit 
is  either  a  demurrer  or  a  plea. 

1003.  Both  the  demurrer  and  plea  must  be  put  in,  in 
open  court,  either  at  the  time  of  the  arraignment  or  at 
such  other  time  as  may  be  allowed  to  the  defendant  for 
that  purpose. 

Objections,  when  taken.— Objections  to  the  Insufficiency  of  the 
indictment  must  be  taken  at  the  trial -4  Cal.  226:  Id.  240;  and  a  failure 
to  demur  at  the  proper  time  is  a  waiver  of  the  oujection— 33  id.  115;  48 
Id.  590;  49  id.  aiQ;  see  $S  976-00.  All  defects  purely  technical  must  be 
taken  advantage  of  before  verdict— 6  Md.  410. 

Efibct  of  demurrer.— The  offense  Is  admitted  by  the  demurrer— 44 
Tt.  6.'U;  but  it  does  not  admit  the  legal  effect  of  the  facts  therein 
pleaded— 64  Pa.  St.  18.  It  puts  in  issue  the  legality  of  the  whole  pro- 
ceedhig<-«4  Pa.  St.  65. 

1004.  The  defendant  may  demur  to  the  indictment  or 
information,  when  it  appears  upon  the  face  thereof, 
either — 

1.  If  an  indictment,  that  the  grand  jury  by  which  it 
was  found  had  no  legal  authority  to  inquire  into  the  of- 
fense charged,  by  reason  of  its  not  being  within  the  legal 
jurisdiction  of  the  county;  or,  if  an  information,  that  the 
court  has  no  jurisdiction  of  the  offense  charged  therein. 

2.  That  it  does  not  substantially  conform  to  tlie  require- 
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xnent  of  saotions  nine  hundred  and  fifty,  nine  hundred 
and^ty-one,  and  nine  hundred  and  fifty-two. 

3.  That  more  than  one  offense  is  charged. 

4k  That  the  facts  stated  do  not  constitute  a  public  of- 
fense. 

6.  That  it  contains  any  matter  which,  if  true,  would 
constitute  a  legal  justification  or  excuse  of  the  offense 
charged,  or  other  legal  har  to  the  prosecution.  L^  effect 
April  9th,  1880.] 

Grounds  of  demnnrer.  —  Objections  to  the  Indictment  most  bo 
taken  prior  to  plea,  or  they  cannot  be  considered  on  arrest  of  Jud^* 
ment,  except  under  the  fourtli  subdiylsion  of  this  section,  for  if  no 
offense  Is  chaiged,  no  conviction  can  be  bad— 7  CaL  129;  id.  289:  10  id. 
87:  27  Id.  »4;  28  Id.  260;  89  id.  870.  An  indictment  defectlTe  m  sub- 
stance and  form  may  be  demurred  to— 10  Oratt.  708:  but  it  will  not  Uo 
for  defect  In  indorsing  and  filing  the  indictment-28  Ark.  410. 

Subd.  1.  If  it  appears  from  the  caption  tbat  thecourt  had  no  Juris* 
dietlon,  the  Indictment  will  be  adjudged  Invalid— 1  Term  Bep.  816:  I 
I«eacb,  4211.  Where  the  record  does  not  show  objections  to  the  juris- 
diction, the  presumption  is  in  favor  of  the  regolarity  of  the  proceed* 
lngaH-40CaL6U.   See  onlcSS  774-794. 

Subd,  S.  That  the  indictment  did  not  contain  the  particnlar  clr> 
cumstances  of  the  offense  is  a  ground  for  demurrer— 49  CaL  890. 
See  ante,  IS  OBO,  850.  Where  there  are  two  counts  and  one  of  them  is 
good,  a  general  demurrer  wLi  be  overruled-^  Pac.  €.  L.  J.  610.  The 
omission  to  state  any  description  of  the  property  stolen  is  ground  for 
demurrei^-40  Cal.  277;  86  id.  247 :  so,  it  will  not  lie  for  a  failure  to  give 
an  appellation  to  the  offense— 39  CaL  831.  It  will  not  lie  to  a  part  of  a 
COunt-42  Md.  663;  Law  B.  8  H.  L.  806.  It  wUl  not  avaU  when  the 
offense  Is  set  forth  with  substantial  accoracy-SS  Ud.  186;  89  Id.  808. 

Subd,  8.   Charging  two  offenses  is  a  ground  for  demurrer— IS  CaL 
83;  47  id.  108;  27  id.  884;  88  id.  118.   See  onU,  \  054,  and  note. 
9vbd.L  See  onto,  8  960. 

1005.  The  demurrer  must  be  in  writing,  signed  either 
by  the  defendant  or  his  counsel,  and  filed.  It  must  dis* 
tinctly  specify  the  grounds  Of  objection  to  the  indictment 
or  information,  or  it  must  be  disregarded.  [In  effect 
April  9th,  1880  J 

1006.  Upon  the  demurrer  being  filed,  the  argument 
upon  the  objections  presented  thereby  must  be  heard, 
ei|;her  immediately  or  at  such  time  as  the  court  may  ap* 
point. 

1007.  Upon  considering  the  demurrer,  the  court  must 
gitre  judgment,  either  allowing. or  disallowing  it,  and  an 
order  to  that  effect  must  be  entered  upon  the  minutes. 
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Joderaent  an  demnirirr.'-Tba  mlo  tbftt  Ji]i|pn(»3t  maf  1>ia  gtffla  r 
ApilTL^t  tho  party  wliD  committed  tlio  first  cabstantloJI  terror  Is  apptk 
lailjlo  tP  c  rim  l  iiar<:ii3e»-W  Mc  ►  4'W :  4  Park  e  r  Or.  B,  ^  1 7.    If  tl3  r;  ro  arc  two  ' 
eQiittt:t,juitlu[ia  of  them  U  roou^  tbo  fnd,ictiiieQt  l^gttCKl  on  ^DerM 
deaiiUTi;r-fiPac.C,  L.J,  eKTi  40  AJa.  21  j  3!^  Id.  :r4:i  $  Cii^sli.  ?!J5.    An 
order  ^ustalnlug  4  de^nuir^i'  to  nn  iodk-tTflent  Li  a^ final  1  udf^TiniitTt  froiii 
whLcli  an  anii^  JLg^— 47  C-aL  mt  i\tiii^m*:  3  Crunch,  ih;  '•i  Cu^ii.  213:  -v 
IN.  Y,^:  2VtCas.2&2:  iULirtj;  13  icL  JJl:  17  Wis.  ^li:  fe  Lltt.5ii9;  U   • 
Biub.  aeS:  e  Verg.2ti<):  66  N.  C.  617 ;  H  id.  263;  T  Gik.  44^:  6&  Uol  4^7;  ft 
Tex.  i;  &  kar.  A  J.  317^  1  Ai^  42B;  19  N.  Y.  &B1. 

1008.  If  the  demoirer  is  allowed,  the  Jadgment  is 
final  upon  the  indictment  or  information  demurred  to,  and 
is  a  bar  to  another  prosecution  for  the  same  offense,  unlesa 
the  court,  being  of  the  opinion  that  the  objection  on  which 
the  demurrer  is  allowed  may  be  avoided  in  a  new  indict* 
ment  or  Information,  directs  the  case  to  be  submitted  to 
another  grand  jurj,  or  directs  a  new  information  to  be 
filed;  provided,  that  after  such  order  of  resubmission,  the 
defendant  m^  be  examined  before  a  magistrate,  and  dis* 
charged  or  committed  by  him,  as  in  other  oases.  [In  ef- 
fect April  9th,  188a] 

AJudgme&t  against  the  proseesttaB  ea  aspedal  denrarrer  Is  not 
final  when  the  defects  demurred  to  art  ner^  tonnal.  A  new  blU 
mnst  be  sent  in  with  the  defects  cured— 9  Cnnch  C.  0. 441;  M  Ind.  434. 
And  defendant  wiU  be  held  over  to  await  a  seooBd  iiMUotment-U  AJa. 
81. 

1009.  If  the  court  does  not  permit  the  information  to 
be  amended,  nor  direct  that  an  information  be  filed,  or 
that  the  case  be  resubmitted,  as  provided  in  the  preceding 
section,  the  defendant,  if  in  custody,  must  be  discharged, 
or  if  adimitted  to  bail,  his  bail  is  exonerated,  or  if  he  has 
deposited  money  instead  of  bail,  the  money  mnst  be  re* 
funded  to  him.    £In  effect  April  9th,  1880J 

1010.  If  the  court  directs  that  the  case  be  resubmitted, 
tike  same  proceedings  must  be  had  thereon  as  are  pre- 
scribed in  sections  nine  hundred  and  nikiety-aeven  and 
nine  hundred  and  ninety-eight. 

1011.  If  the  demurrer  is  disallowed,  the  court  must 
permit  the  defendant,  at  his  election,  to  plead,  which  he 
must  do  forthwith,  or  at  such  time  as  the  court  may  di- 
rect. If  he  does  not  plead,  judgment  may  be  pronounced 
against  him. 
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J  overruled.— TVltere  fhero  Ss  on  the  face  of  the  l „ 

BO  admission  of  criminality  on  the  part  of  defendant,  he  will  be  per- 
mitted to  plead— 13  ICass.  4M;  3  Pen.  4s  W.  262;  8  Watts. 77:  9  Mo.  W; 
see  8  HeUk.  83;  11  Mo.  363;  id.  366;  35  Miss.  366:  3  Met.  453.  lu  some 
jurisdictions  he  will  not  be  permitted  as  a  matter  of  right,  but  must 
lay  sufficient  grounds  before- permlsalou  will  :be  granted— 28  Cal.  265: 
29  Id.  362;  37  Me.  32t>;  64  id.  069;  IT  VL 151:  19  Conn.  478:  2  Yerg.  472;  8 
Humph.  32:  6  Leigh, 638;  see  3  Denio,  91 ;  2  X.  T.  1.  Where  the  indict- 
ment Is  adjudired  good  on  demurrer  thQ  prisoner  may  except,  and  if 
the  exception  is  sustained  judgment  may  i>e  rendered  In  his  favor;  If 
overruled  Judgment  may  be  rendered  fpr  the.  4tate».uniea8  the  pris- 
oner has  reservedhls  right  to  plead  anew— 54  Me^  560.  m  this  State  if 
»  genei*al  demurrer  be  overruled,  and  defendant  refuses  to  plead,  tbo 
court  may  direct  a  plea  of  **  not  guilty  "  to  be  entered  for  him— 28  CaL 
265;  29  Cai.  563;  see  6  Leigh,  638 ;  21  Wend.  409.   See  ante,  S  689. 

1012*  When  the  objections  mentioned  in  section  one 
thousand  and  four  appear  on  the  face  of  the  indictment 
or  information,  they  can  only  be  taken  by  demurrer,  ex- 
cept tbat  the  objection  to  the  jurisdiction  of  the  court 
over  the  subject  of  the  indictment  or  information,  or  that 
the  facts  stated  do  not  constitute  a  public  offense,  may 
be  taken  at  the  trial,  under  the  plea  of  not  guilty,  or  after 
the  trial,  in  arrest  of  judgment.    [In  effect  April  9th,  188a] 

When  ohjoctioiui  must  bo  taken.— ObJecttons  appearing  on  the 
faee  of  the  indictmeat  can  only  be  taken  aavantage  oc  by  demnrrer-* 
47CiLl{0S.. 
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CHAPTER  IV. 

FLEA. 

S  1011  The  different  Unds  Of  pleas. 

S  1017.  Plea»howpntiii,aDdit8torm. 

S  1018.  Pleaofguilt7»howputiii,andwheiiwlthdniwii. 

S  1019.  What  plea  of  not  guilty  puts  in  issue. 

S  1020.  What  may  be  given  In  eridence  under  plea  of  not  goUty. 

S  1021.  What  is  not  a  former  acquittaL 

S  1022.  What  is  a  former  acquittaL 

f  1023.  Conviotion  or  acquittal  for  a  higher  offense,  effect  of. 

S  1024.  Defendant  refusing  to  answer,  plea  of  not  guilty. 

S  1025.  Frevious  convictions.   CBepealed.] 

1016.    There  are  four  kinds  of  pleas  to  an  indictment 
or  information.    A  plea  of— 
t  GuUty. 

2.  Notgnilty. 

3.  A  former  judgment  of  conviction  or  acquittal  of  the 
offense  charged,  which  may  be  pleaded  either  with  or 
without  the  plea  of  not  guilty. 

4.  Once  in  jeopardy.    [In  effect  April  26th,  1880.] 

J**fc|.  1.  By  pleading  ffuiltfn  defflradaot  confcsaes  bU  gullS  «« 
Ghairgedki  thu  UidlcEiiUi^ut^  but  ir  ttm  iudictstBat  clmrgcauo  olCeoAB, 
Doqe  Ls  cuaft^'?o<l— 7  Euj;.  1E»9.  It  Lucludos  n  itlenof  f armurcoDvicUoar 
au<l  renders  dofoadant  JLablo  for  a  felony ^^iH  Ca).  31^.  Wliere  tho 
party  pleaded  bv  ml-ilakOi  IL  in^y  Ihi  correcteU  Mt^v  entry  on  tlio 
uilnutBE^I^  (in.  bH  iand  tbo  court  may,  tn  Jt$  dLscreilon^  allow  ft  to  lie 
wlUidniwn-3»  N.  U,  1*3 :  'i  Nbt,  331  j  17  Law  J.  M,  a  J45.  A  pica  of 
BuiltrcutHifonual  cleC&cta— 37  Obla,  372.  If  dfiirru  out  by  tlie  court 
CeiliiLff  ctefebduat  If  Lie  does  tiot  plead  lio  will  be  Iit^itvily  ouQl!3hi?d,lt 
la  a  ti  ulli  ty— 4 1  Mich.  ti23.  In  cm^  of  miad  a  intian  or^  p  ii  pi  e^  gf  ^il  L  ry  bmy 
bo  put  lu  oy  an  attoraey,  but  in  folunioa  it  most  bo  put  la  by  dfifend^ 
out  bi  \^Taou.^Ii  CaL  laid;  ^  td.  ^^s  ti  Smados  ^  AL  AtJT;  1  Curt.  4^J. 

;Siibd.  2.  A  ^ouoral  plea  of  not  giiillty  byBeveml  defendants  la  a 
Ecv&ral  pIo»— 2lri:d.  i\il. 

Subd.  S.  Where  defendant  pleads  in  bar  and  the  general  issue,  and 
both  are  submitted  at  the  same  time,  there  most  be  a  verdict  in  each, 
and  it  Is  error  to  take  a  verdict  on  the  plea  of  not  guilty  alone— 51  Cal. 
278:  28  Fa.  St.  14.  On  a  plea  of  former  acquittal,  if  the  court  holds  the 
defendant  could  have  been  lawfully  convicted  on  the  former  proceed- 
ing, the  plea  Is  good— 2  Terg.  24 ;  43  Wis.  399.  Acquittal,  even  without 
the  JudCTient  of  court,  is  a  oar-41  Me.  165:  2  Zab.  212;  but  convictions 
do  notlollow  thlsmlo-OOranch  0.  0.87;  126  Mass.  265;  2  Zab.  212; 
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AdOlj.  l«i  14  Ohio,  S35|  1*  HL  €Uj  3  Yerg-  21;  S  Mo.  644 j  1  Tex.  Ot. 
App^  333 :  liut  «ed  ^5  Ula^  SB3i 'i^  K.  Y.  124;  aa  wlwre  the  pros^cuttD^ 
.cm<:er,  after  couTictloii^coucecleB  tJie  l^a^dncas  of  t^ti  iuUictEtmnt  aoxf 
proceeda  on  a  Bfleont]  tiidlotincnt— AddLs.  Hi);  or  wUero  the  ca$»  i9 

KodlDg  In  error- I2tt  M^asa.  2ti5;  U7  U.  S,  S30;  IJ  JoUud,  351;  or  wUero 
e  iQaictmf^nt  waa  atolca  Af tor  rcird  tct  and  b«f oro  j  ud^iaoat—  II O  li  I  o^ 
E95i  but  OrdLDarJljr^n  veraict  of  guUt;^  wlU  auatatn  tlio  ploa— 43  WId. 
|9&;  flee  41  jklQ.  105.  A  plea  of  former  couvlctioa,  to  l>e  a  bar*  ufied  not 
bava  ]iid|finentcnt«roa— 31  Cah  43;^. 
To  QLakei)  iiieaof  f  uroiera^^quLt^tal  or  former  coii¥JctlODavali[i.ble,  tlio 

■  isourt  must  ti^ve  beeu  {^omptitgEitr  baviii^f  Juti$dicUoiL-'H  N-  £t,  I5i>: 
1  Va,  Caa.  1S3:  41i  N.  H.  4T5:  13  Mass*  4ii;:  ii  MiJE.  38^;  3d  How.  Pr.  Jfl :  1^ 
-Ajk,  233:  I  Illackf.  IM:  lli  Iiici.  36ifl:  14  Tos*  3a7:  4  Mo-  3TS;  b  Neb.  102; 
lEiif.  ]&7:  SHol9A,A2[;  4  Mas9v47T;  boo  Gi  Ind.  35;  and  tbo  procoed- 

'  logs  mnslliavoUeen  regular— 113  Mass.  SOO^  but  ^bci'9  tUe  court  Iir^ 
Imal  JarUdicclonp  flQ  acqmlttill  or  CQUvictlon  ta  a  h^v,  although  tUo  pro* 
ceedinir*  ^er^  dpfectlve— 3T  He.  2f>S;  3  Met*  diii  see  3T  Mo.  ISteOi  &  Dana, 

'  120.  A  Judgment  by  a  court-in^irtLdLl  la  nu  h&r  to  flu  LndlcLuient  Lu  ^ 
fiCatB  court— 4  Cold,  H5;  ncrr$;S  aiirosecuUoii  In  n  ^U^to  i:otirti  a  bar  bo 

■  proceedings bjr a  iJ.  B.oourt-martlal^3  0p.At|.-Gen.7^;  Bid.  4U^  but 
a  Judgment  of  eutivklloo  of  amllLtary  court  Lti  au  losurgeut  Stato  \3  a 
bartoa^^ibaeQueut'  i>roccedlut;  iu  a  Stato  court— U7  U«  Sr  £09 j  soo  20' 
Law  Keportor,  631 ;  4  Am.  Law  Rou;.  6LI4.  A  pel  Leo  BumTUniry  eonvLclloa 
for  &  breacli  of  a  muolclpal  ordLnanco  Is  no  bar  to  a  pro^ecutlou  for  ^ 
tireacti  of  tbe  public  peac&-6  Ind.  251 ;  (J  Baist.  567;  0  Oreg.  Ul^  but  sue 
IT  Mo.  iQOj  nor  la  aconvlctton  to  recover  o  penalty  a  uar  to  au  !d- 
dlctment  lu  tho  n^^me  of  tbo  State— 10  Cent.  L.  J.  B7.  Proceedln;^  for 
acontempti^no  barto  aproaeiiutiou  forlbe  a^j^iault— 2  ScrangOi  1107; 
SBOfilred.  199 J  2  Sjieers.  ^isjl  i  l  Car,  Lawltep.  Gli»;  2  Op.  Alt.-Gen.  flSd. 
Tbo  nctorance  of  forged  com  may  bo  puni^accl  by  :hcStat'$  n^  aclieat 

^^i  How.  410;  and  by  the  Federal  go  vommc  at  na  forKtsi'y^O  Jfo\if.  sew; 
tkWd  ono  Judgment  cannot  bo  pleaded  In  bar  of  tho  otLer— 11  Ht>w.  13; 
buteee  «  Neb.  121;  55  111.  430;  14  Ala.  4^1  U  Md.  15:J  n.  Wborfl  (tie 
judgme&t  Is  reversed  for  nn  Illegal sentQueEn^  on  couvictlou,  where  there 
waano  error,  ttie  plea  of  former  convietioa  la  good— 25  J*.  Y.  407;  aee 
3dK.  Y,  167;  28l(l,4Q0j  29  Id.  124, 

Jeopardy. —Jeopardy  attaches  when  a  party  ia  once  put  upon  bis 
trl^  befurn  a  eompetent  court abd  Jury  upoti  a  valid  Indictment,  and 
an  ac^luUtal  before  the  jury^  ur  it  liie  Jury  bo  dlscliiracd  without 
legal  coosent,  or  uuwarraiitably^4t^  Cal.32s-;  4  UK  2'\i:  5  Uu  2'Si  S3  iJ. 
4eJ;  Id.  479;  4ild.3ri:  iSArk.Etil;  1  Ball.  Uil;  8  liUtcbf  b'^i  3  liriiv. 
421:  HtConu.  M;  3  Cusb,  212;  I  iing.  1G9;  7  Ga.  r^i  3  .lawks,  3Sl;  2 
Hilst.  172;  n  Mass.  515;  2  Pick.  53h  7  Mo.  WJj  19  hi.  683;  3  Sinedes  & 
M.  751 J  1  Swan>14:  3Te3C  US;  2  T>ler.47l?  8  Wend.  ti4«:  7  Tort.  137  j 
e3Ml$8.  3G3;  ld.430i  or  an  arbitrary  discharge— IJ  lltiab,  m;  or  a  Uls- 
charge  without  good  e^u^e  Ebu^'u- 24}  lod.  34it;  27  Id.  1:^1  £  aee  17  fowa, 
329;  S9ld.23e:  3Keb,  3&7;  ll  i^ev.42S;33  Tci.tilh  or  if  { he  dof eiiUant 
la  acquitted  for  variance  between  Indictment  and  proof— 17  Cal.  333; 
2«  Ala.  135.  It  attaches  whcrotho  verdict  of  guilty  i^  reiiQercd,  and 
Jndgmentls  arrested  for  want  of  arraSffnjnent  and  plea— 13  wis.  2%:  2 
Yei:g.24.  Jeopardy  attaches  on  a  dliicharge  of  the  Jury  without  tbo 
cdnaent  of  the  defeDUantf  for  any  cause  within  tbo  control  ot  thd 
court*  l>eforeTerdietrendered-4  Cal.  37S;  5ld.  27^;  aild.  478;  i  i-alL 
651;  3  Gusb.  212;  3  Tyler* 47 1;  1  Blackf.  MS;  5  id.  lii:  7  Id-  laS;  S  Id.  5J3; 
17  rkk.  395;  5  ma.  m;  \  Swan,  14;  0  Yerg.  333;  4  lUyw,  110;  I  Mart,  £ 
Y.  278:  &  Uumph.  410:  10  Yerg.  5S5 ;  1  UawkS,  4^i5 :  3  td.  3Sl ;  2  Brev.  415; 
3  Id.  421;  lEug.  leU;  icL250;  3  Tex.  118;  8  Weud.W9;  "iN,  Y.9;  19  Conn. 
tti;  aSmedea^  M.  753;  0  Mo.&ll;  13  Id.  033:  Ei  lowa,2M;  2  llalst.  17^;:  6 
Sere.  A  R,  678;  7  Port.  183;  2  111.  ^7:  1  Va.  Cas.  W2i  2  mini.  37;  2 
Mc  Lean,  114.  Def cmJant  tniiy  waive  bis  constitutional  prlvilese  by  a 
consent  to  the  discharge  of  the  Jury— S8  CaL  4<S7 ;  20  Ala,  1 35:  35  id.  331  j 
■DliuLmi  3  Masa.i^r;  21  Weud.  JOOj  15  Ohio  St.  1^1;  37  Me.  IbGi  5 
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Coi  C.  a  aoij  but  Be«  U  Conn.  ^Wj  or  to  tlielr  iutiaratloii'^T  Cold,  fiia: 
13  Allen,  6b5:  2  Gi^tL  AeT:  T  Id,  6fi;;»  UGiW  BG£i{  N  fd.fl^l ;  3  Dov.  (mss.^ 

c^mot  bf?  to«m:Io  opf^ratiTe  br  motioua  In  aiTesfc  or  agreemeotstltatdo 
not  Ra  to  vacate  all  prior  proceedings-^  Cal.  2TA:  J^  ilx  Ai^i :  it  iiumph* 
902;  l:>La.  Ail,  Tia;  UUlss.  3&1;  in'ikSt.4(>B;  1  Swan,  2a6j  1  UUb, 
itafii  Holt,  4(73^  I  Craw.  6  D.  lAl.  Tlio  confitJtutLon:il  rigbt  is  Intendoa 
to  sbteld  the  prlsonor  from  a  second  trial,  exce^^t  at  Ills  election  and  rtk 

?ueac«  wblcblvmanlfeateil  by  his  fippUcatlou  for  a  new  trial— 1  CUff.  5; 
McLesOt  4a4;  a  1(LJS73;  A  td.  asa;  Iv^alL  Jr.  l^T :  9  Ala,  KTS.  When  tlie 
neord  Bbows,  In  a  caae  in  wbLch  Jeojiiardy  attacnea,  tbat  tbo  jury  w^ 
dtedurgedr  tao  rocord  must  also  apcciaUy  atate  tbo  eround  of  dla> 
eharK«— II  Cal.  Sll:  43  l^.  218:  4Dld.  ^3:  4d  Id.  223;  3S  Aia.  iOQ:  n  GtW 
233;  «&  N,  a  3094  «l  Id.  304;  63  Id.  «71:  23  Ind.  347;  Id.  3fie;  i  Qhia  HU 
^^i  U  10.  l»j  24  Id.  131s  a  AllCD,  Slfit  2  Flck.  Ml;  19  Jobns,  Wl  U 
T«x.  «7. 

Jeopai^ri:  vhan  does  not  attach.— A  part?  la  not  put  In  Jeopardr 
ontil  a  verUkt  baa  beeu  rendered—^  Busb^  9^j  2t>  Ala.  l^*^;  4  id,  iJai 
U  id.  4G6;  7  Id.  2i^\  iBJotma,  l^T;  2 Pick.  &!il;  ^  Johns. Cas.  ;tLtl;  14  OUio 
fit  403:  2tiIiid.SB6:  20Md.425:  asnow.  Pr.Wl;  Tbacb.  €.  C.  1:  ^AArk. 
206;  27  Ind.  ni^  G4Mo.  3TU:  GAld.497]  9  Wlieat  blU;  4  Wash.  0.0.402: 
Walk.  €lt.  IJ4;  andtwlc^tn  feopardf  doesootrelato  to  amL3trlal«4 
Wjisb.  a  C.  4lO;  7  Fort.  187 1  2ttAU.  135;  4  Id,  17 J;  9  Wheat.  579 f  la 
Johns,  lS7i  nor  where tholury^  ia  discharged  fromneeeasalty— u  Whe*t. 
BUI  aeiim.  19;  «gerff.  -ft  R.  577;  Bald.  1*5 ^  IMcLeaq,  434;  7  Fort.  187- 
Id  a  eapltnl  case  aa  well  aa  in  n  ml^dtimeanor^  Wasb.  C.  0. 40'2;  aa  on 
Mceotuitof  aWoco  of  witnesses— i^d  MlL4.>5;  seo^Beu.  I.  On  adia- 
ctuifeot  tlie  Jury  on,  account  of  sickuesa  of  defendant,  hia  consent 
wUI  bfl  Imiilled— ^  Ark.  2^;  1  Ball,  ii^l;  IB  Johns.  1SI7:  see  !>  Leigh* €Q3; 
eSK-C.204:  ICraw.  AD.  isl:  2Car.£P.  413;  2Lcacb,Mti.  If  a  juror 
becomea  til  dtif  Intr  tho  trlaU  tho  jury  may  be  dl^ebargeJ,  and  the  pris- 
oner tried  one  w— 38  €al.4t)7;  i>i  Al^.  120;  2  Mo.  I3^i  diruinpb.  1301:  ^Id. 
W9i  II  Leigh,  613;  16  Ycrffn  6-12;  4  Wasli,  0,  C.403j  Thach.  C,  C.  1;  KuS$. 
AR.  C.  C.  2241  3  Craw.  &  P.  213;  2  Leach,  ^2ii:  or  where  ho  become* 
tn$a[ie— 4  Wn^^ifi.  c.  Q.  iO'i.  **  legal  necessity  "  is  not  couMned  to  casei 
of  death,  etc.,  when  the  discharge  becomes  iDevltable— ;i^  Cid.  4ti7. 
The  escape  of  a  Juryman  wlQ  warrant  tbe  discharge  of  the  Jury— 4 
Hal3t.25e;  1  Ball.  651 :  1  Hale  P.  C.  2D5.  So,  the  Jurj'  may  ha  dischatifed 
fm  accouDt  of  inability  to  agree,  and  tbU  does  iiot  work  an  acquittal 
— 4SCaL3J4;  33  0;i,  3;^i»;  64  Ifci,  TtG,  05  Id.  m\  20  Pa.  St.  323;  &  Wheat. 
679;  IB  Johns.  187:  If  tbey  fjilito  a<;rcaaftera  reasonable  time— 7  Ala, 
259;  33  Id.  4mi,  butsce  ^4  N.  C.  ^4;  3  Rawla>  493 :  43  AJa.  40?;  or  whero 
they  do  notaffrao  on  tha  last  day  of  tho  cerm— walk,  Ch,  1 31;  7  Port. 
IS7;  26  Ala.  13flj  TtiikSb.  C.  C.  L  A  statutory  cloaa  of  the  term  of 
court  Justljiea  Bdisebarg(^*^hkh  is  no  bar  to  a  second  trlnl— 4!i  Cal. 
323;  2  Wlie«L  C.  C.473:  fllnd.  270:  1  Va.  Caa.  3 lis :  2  eill.  (S.  C.}  680;  7 
Port.  IBT;  7  Ala.  S59:  19  Id.  57 J;  1  W^Jk.  (Miss.)  134;  3y  Miss.  613;  64  Mo. 
376:  10  Yerff.  132;  2  Hnmph.70:  8  Id.  &'Ji7:  13  Q.  D.  7 hi;  2  Fost.  A  F.  250; 
3  Cox  C.  C.  489.  It  defendant  is  put  on  m^  tri^l,  and  the  Jury  disagree^ 
and  the  term  ta  adjourned  without  tho  dlEi{!hurgo  ijein?  ri^eordc ci,  he 
must  avail  hlmaelf  of  euch  de reuse  wben  put  on  uis  trlalai^^iEnij  and  by 
Appeal  if  Judsrment  abould  bo  reverse d-^i  CaL  '2i%  Whe^re  tUo  In-^ 
dletment  was  defoctlvetthe  defenUjiut  has  not  been  lu  J?oparJy-»-4 
CaLMS:  U  Id.  31^;  29  AjiE.206;  4^  Ala.  344;  39  Miss.  M8;  2Tl(;k.  fi:JU  3 
Met.  32»;  8  Id.  Ml  1 2  Day,  *04;  6  Serg.  jfe  It.  577;  a  Rawle,  4J)a j  1  Johns. 
«B;  4111.  393^  7310,  3^0;  68  hi.  160;  1  Hayw.  (N.  C J  241;  3  6need,239. 
Tho  prisoner  may  be  remanded  for  further  proceedings— Hemp,  2fl9, 
Jeopardy  does  not  attach  where  tho  judgment  was  Teyerse^j  at  the  In* 
•tance  o!  tboaccnsed— 2  Ala.  102;  16  id.  731;  40  id.  3SJ.  So.  a  defend, 
ant  u  not  in  jeopardy  who  has  bad  leave  to  withdraw  his  uleajBncI 
plead  hj  ahatemeotr  which  plea  has  been  found  for  him— 13  AJlen,  5ft4; 
105  Mass.  189.    The  death  nf  the  Judge^  durintf  a  trial  before  the  Jary, 
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<Io«8iiot  reltOTfi  a  defendant  frcna  a  see^jnd  trlal^-as  Cal.  46T:  4  Ala. 
J72j  4  StewU  A  P.  7'J;  SI  Ind.  4B0:  or  from  an  intUctmsnt  for  a  mtstl©- 
meanor— 111  See  3»  Cal.  467.  Mfsconauct  of  tiiu  j  tiror  t  [i  breakJ  as  up 
the  triat— 4  HaL«?t,  250 1  lU  Coi  C*  C.  fl74 ;  and  Intemitjdlate  Ulscovci  y  ol 
evidence  of  a  Ju^o^■3  blaa,  1^  ground  for  wUhdJ.'iwalcf  a  juror,  and  Ula- 
cbarg^  of  tbe  jury— I  CuPt.aa:  seo  li>  Wend.  S^l;  3I1J,  3:^6:  sf^e  nlsOt 

4  Waab.  C.  C.  4SJ;  11  Cm  C.C.  113;  Ijutnot  unless  upou  appUcatltm  of 
denudant*  or  unless  tlie  defect  wa^tsdch.  that  Iw  was  really  never  lu 
lefflmrdy— 1  Ball.  ti51;  l)  Eusii,  333;  '29  Ark.  31;  3  lU.^iTj  1  Lo1j|(],3:J!I:  3 
Dtkfo  St.  339;  S  Ram.  &  0. 417  i  9  Ad.  <&  K.  KIl  |  Car.  A  M.  #47.  Tlio  re<^ 
ord  evIdeHGOaf  proreedlngsat  a  previous  trial  1^  not  admi^-stijilo  to 
pi^rre  f OTmer  Jeoiiaray— 53  Cai*  090.    See  Coast.  Fmv.  anf*,  41. 17» 

1017.  Eyery  plea  must  be  oral,  and  entered  upon  the 
minutes  of  the  court  in  substantially  the  following  form: 

1.  If  the  defendant  plead  guil^:  *' The  defendant  pleads 
that  he  is  guilty  of  the  offense  charged." 

2.  If  he  plead  not  guilty :  **  The  defendant  pleads  that 
he  is  not  guilty  of  the  offense  charged." 

3.  If  he  plead  a  former  conviction  or  acquittal:  "The 
defendant  pleads  that  he  has  already  been  coniricted  (or 
acquitted)  of  the  offense  charged  by  the  judgment  of  the 
court  of  — ~  (naming  it),  rendered  at  — —  (naming  the 
place),  on  the  —  day  of ." 

4.  If  he  plead  once  in  jeopardy:  '*  The  defendant  pleads 

that  he  has  been  once  in  jeopardy  for  the  offense  charged 

(specifying  the  time,  place,  and  covaty    [In  effect  April 

26th,  1880.] 

Plaa.— EreTT  nlc^  mu^t  be  oral— 47  CaL  n4{  M  td.  %9S.  The  omlffilon 
^  plead  is  fatal  iQ  the  Jud^^ment.  even  after  yerdlct— d2  Cal.  4^1;  93 
[o.  32 1 ;  US  M.  2Li€.  On  a|)pc^il ,  If  ibo  record  f al  Lt  to  sabo w  arriil^LUient 
and  plea*  the  court  wlU  assuuja  tliat  there  was  no  arraJi^rLrucut  tior 
plca--&~J  CaU  4dl;  3  Wis.  620^  A  plea  In  abatements  or  a  ^pciEsl  plea 
Hut  Inrolvliig  a  EtateuK'nt  of  fact^  Is  elclaslvely  for  the  court— 4i:i  Miss. 
6331  and  two  may  bo  pleaded  at  tlioeamotlmo  when  notr<^pmaianfr-^ 

5  Til,  Ca^t,  IIS,  They'  luuj^C  always  bd  tried  beCore<  the  K>^uC'ral  Ibksue— 3 
AlleD^  H'j;  n  Pa,  Gt.  13;  33  Ata^lZ^D;  33  Id.  38fJ;  ii  Id.  ^11 ;  40  Id.  344;  i 
H&lak^  33 ;  4'i  lud^  420*  The  objec  tlou  tbat  the  grand  J  ury  Ii:i  snot  been 
drawDtSumiiioued,  and  Impauneled^  aeeordbisto  law,  mii:>t,  In  i^ome 

Iurlsdlct  1 003.  bo  oiado  by  plea  bi  abate  tncnt— dTort.  4  i  I ;  -1  Utw .  3Ui.'i ;  6 
Jlackr..2JSj  13  SraedES  &  M.  m.  It  U  too  late  tci  raise  tho  Dejection  in 
appeUato  conrt-.l7  Ala.  4i^!)  j  30  f  d.  aH;  but  nee  h  Blackf.  lUI ;  3  Farker 
Cr.  R.  t?2i  '^^  N.  V.  308  J  47  Ala.  as  J  2  Asbm.  yft.  After  tbo  liupannellui 
and  iwearlnpr  of  B&v^eral  trial  Jurors,  It  Is  la  the  discretlou  of  tho  couri 
to  entertain  the  t>bjet;tlon— 43  K*  Y.  23* 
JSIubd,l,  J56e49GaLS9S. 

1018.  A  plea  of  guilty  can  be  put  in  by  the  defend- 
ant himself  only  in  open  court,  unless  upon  indictment  or 
information  against  a  corporation,  in  which  case  it  may 


is, 
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be  put  in  by  counsel.  The  court  may,  at  any  time  before 
judgment,  upon  a  plea  of  guilty,  permit  it  to  be  with- 
drawn, and  a  plea  of  not  guilty  substituted.    [In  effect 

April  3tb,  1880.] 

Pica  of  ^Lltf^^Tbo  pleA  of  guUty  sliould  uoc  b«  cmt^redr  ex^cepi 
^{ili  tbo  (.'xproaa  coiiaeuc  oF  defi^udMic  f^lvca  pcrsoDoJIy;  In  dtr^ct 
tErniis  III  open  coarL^L  CiiL  4^L  'iho  cotirt  may,  Lti  Ita  dlamdoi!* 
nlluw  Uis  plan  of  ^Jlty  to  bo  withdrawn— :'4  N.  It.  US;  fleo2  Nev^tlU 
Wlien  tlifm  j!irpa,s£}n  to  IjielifM'o  It  tais  bern  pntercil  Chron^li  luadrerfe- 
eticci.iLud  I  nil  Inly  fioiutlifi  liopo  tlint  nnulislijjjr-ntivcmlcl  lio  uilE.|jni1,e«l, 
I  b  &  court  fhlio  [  Li  J  penn  E  t  H  t  (^  l>i>  iv  ItUariiwn — i }  iJuL  44i:>  i  bu  t  th(VpttrtX 
fllioulil  tLUt  bo  pfsniiitt^d  to  trLUc.%  by  euterbig  a  pk[i  otie  tl^f ,  AOa 
Ciifiili-'loiir^ly  i,viiljHlrjiw1ntr  it  Ibo  ttoit— Id.  The  Buureme  CooH  wfU 
[i<  '  •   ■    i>'t  T^iiBing  to  perinlc  tbo  plea  of  iiot  ^uiltj  ta  b« 

v.\  . .    "lil. 

See  anUf  S 1016,  note;  49  CaL  SOS. 

1019.  The  plea  of  not  guilty  puts  in  issue  every  mate* 
rial  allegation  of  the  indictment  or  information.  [In  ef- 
fect April  9th,  1880.] 

Flea  of  not  gniltr.—Tbe  plea  of  not  goOty  puts  In  issue  all  the  mate* 
rial  aTerment8,inciadlng  tfiat  of  the  locmdefieti—Si  CaL  470;  44  Id.  105; 
48  10. 883;  9  id.  421.  Under  this  plea  insanity  may  be  8hown->28  CaL 
461.  See  ante,  S 1016, note:  49  CaL 895.  Proceedings  on  plea  of  insanity 
—see  post,  SS 1368-1372.  The  plea  of  not  guilty  puts  in  issue  the  aver- 
ment of  place  where  the  crime  was  committed,  and  Imposes  on  the  . 
prosecution  the  necessity  of  proviag  the  locus  delieii-'SQ  Gal.  470. 

1020.  All  matters  of  fact  tending  to  establish  a  de- 
fense, other  than  that  specified  in  the  third  and  fourth 
subdiTlsions  of  section  one  thousand  and  sixteen,  may 
be  given  in  evidence  under  the  plea  of  not  guilty.  [In 
effectApril  26th,  1880.] 

Involnntary  intozication.~If  a  person  be  made  <dmnlc  by  fkwid  or 
stratagem,  or  by  the  unskillfulnessof  a  physician,  ho  is  not  responsi- 
ble for  his  acts-2  Parker  Cr.  8.235;  SlCkkl^;  see  19 Mich. 401;  88Ind. 
643;  40  Conn.  136. 

Insanity  firom  intoxication  may  excuse  from  punishment  for  crime, 
as  on  a  fixed  frenzy  or  insanity,  as  delirium  tremens— i3  CaL  844 : 1  Ashm. 
289:  60  Barb.  266;  48  id.  274;  6rarlcer  Cr.  B.  209;  1  Curt.  1;  2  Cranch  0. 
C.158:  Crabbe,658;  1  Duval.  224:  20Gratt.  860;  3  Har.(peL)551:  6i(L 
610:  26  Ind.  422;  4  id.663:  81  id. 4U2:  8  Jones,m.  C.)  245:  Mart.  A T.  147; 
5  Mason,  28;  19  Mich.  401:  46  Mo.  414:  18  N.  Y.9;  5  Ohio  St.  77;  12  Tex. 
600;  or  manim  apoiu-~9  Bar.  (DeL)  651. 

in  to  iiit  t*  Ij  ijH . — 1p \' 1 1  ii  q  **i  i  jr    ?  Li  t"  Wi  C  ^tl  in><  i    i^i    liu    viL  u^li    iut  xl'iiijV' — *J 

Cjy.od?;  ^LllU.alJl:  4ltia,4'^5:  7  Abb.  Fr,  ^^i  i^AliuilJ;  54  li!U-i».^i0;  ^ 
til.  22G;  l^Brew§t540;  &Ilu$h,4i>t;  CTabbEr,6ae;  SCUSE  500;  2Cnu]dia 
C.  15S:  I  Curt,  1?  3  1(1  lEf;  '4  DalL  ftUj  I  DUV51U2741  3  bl,  IC3;  &6  Gft,  3l| 
45  Id^fflSj  3  Graf,  4^i  ^oarutt.  B8U{  *  Etar.  (UeJ^JSlnj  9  lIuiHi»b.e<*3:  11 
bl.  1541  IktllLliaj  eft  frill,  laj;  aaiit  }m;  AHUI.  ^taj  \i  IL-ib^.  639:37  La. 
An,  fi&h  33  Id.  fifff:  a  MastitirEth  5  Id  ^Sa^  MArt.  *r  Y.  117;  3  Met.(Ky.J  li 
lUB£afl3.2!3Sj  2iMinn.ri;  H Mo. 600:  (iSia.i^i)?  Sslil.Mii;  IJKtjy.  110; 
44  K.  H.  39^:  $1 N.  V*  330;  'J  PJittar  Of.  E.  H;  S  kl.  fi:>l;  I  Strob.  47II:  J 
Bm«des  4b  it  518;  1:1  Tex,  50U;  21  Wis.  452;  I  Wri^bt,  m;  50  VC>  ihi 
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wwva.  ^hero  bo  extrflme  u  to  roalce  the  penon  mu>  :>nflciati3  of  bb  aeli 
^17  Iticli.  0 ;  3  UeUJc.  2)0?.  It  doe?  not  Aggr^rate  »  crlizUnai  act*  1»  slco- 
I^lF  famines  tiO  excuse— 3d  Iii.  &ii.  U  neitlier  erxcujie^  nor  palUates 
passion  or  mollcfl— l  Duv^,  ^2i  i  2  Id.  163;  U  Hum  ob,  104:  1  Spear,  4S#: 
1  Sollies  A  IkL  fil8^  8  Olila  8E.  435^  :£5  Id.  36^;  B«a  ^j  Hamph.  Bu;);  »iredL 
Wi  3  PaJlcer  Cr,  R»  235;  2S  Id^  223;  liar  tower  th?  gr^clo  of  tlio  t^ffenas 
-^Aildls.  2U;  L3Ai.'h.4l3;  9  Du3lif4S3:  40O«Dn.  ^^i;  d  OrAV,  4I>^^  3K&Te& 
«»:  20Gr:irt.s^i  a^  111.  514:  GJMoJMi  14Lsw/l1I.  STD;  13  Kcv.  H^Fl 
OIUO  St  4;;5 :  2  Mason .  ^  L  ff o  r  <loea  1 1  c  xt^nuAV  a  crime— :^7  V^t  507 ;  S» 
OAt  6«^:  2U  J.  JkH !  )  U  2JAIM.  3t>,S  Nor  f ufuIrU  an  f [if{*reDCO  of  tho  Ab- 
■eac«  qI  premeiUcatlaa— 4S  Burli.274i  3i»  K-  Y>  2:4ii  1^7  Mow  3J2;  m^mtt*^ 

IhtozloAtlon,— "Tbou^h  intoxLcitton  does  not  oxtenoate  or  exciH« 
£Tlmoi,  yetltmay  bi>rccF:l¥abl0  in  cvldtuco  ta  determine  the  dcin^o 
Of  the  offense— 27  Cal.MT;  3  FarleerCr.  tl.&^i;  JS  N.  Y.  9;  or  to  deie^ 
mine  wtiat  Bpecifla  offense  wa*  commlUAO— 21  CaLfi44|  21  ld.a)7i  43 
ld.M4;  »6ia.  Wl;  13  Aia.413;  3^  lU.  UH;  ^Brt^wst.  51G;  1  Duval,  Kil;  i 
Id,  2t>J:  25  Ua.  4J7;  29  Id.  A^M;  ^a  Id.  419;  »  Humph,  mi  4  M.  im  li 
Mich.  4Ul;  U  Minn.  Isl^  Ifilud.  43;  2  X.c;w  iTt^nnjATS;  1  Sp«ar,S»4:  4i 
Tex.  acu;  2  Tex.  Ct.  Ay  p.  275;  4  Id.  2ri;  id.  JtiLj  Dr  to  tentt^ocoiulJtkHi 
of  iphO'  tnlndt  and  Its  cup^lty  to  foruianlnlcutlou— 34  C^L212;  27  inl^ 
SOI ;  1  Dak.  2i)3;  ^1 N.  Y.  a  JO;  or  to  e  bow  Uiat  tio  waa  not  capahlo  of  iltH 
liberation,  or  of  attack  or  defense— 10  Conn*  130;  U>  Kona.  fl1»;  or  laclk 
pal>loof  Judging  Li -liM^ts  or  their  cd-nseauencca^^l.  Cal.  S|4;  a?  Id,  SOT: 
i«>a.  SU  SoilV  Mich.  401  {  U  HLimpJi.  ms  4  LU.  Utr;  »  iiLmi;  aid- 
fiilj  1  Spevirp 384,  It  mAy  Ue  e^hown  In.  mitigation  of  pnnlshiaeDit- 2 
Bnsh,<j7j  JilJ.Se3i  7  M-  320;  8  Icl.  4ij3;  1  BuvaJ,  2^,  £videBC&  of  In- 
t0]tlcatlun^buuld  bo  receLv^d  with  t^re^i^C  CtiutiunT  for  a  druiUt'en  maik 
nia/  act  wlLli  premedli^Uou  aa  well  a^  auothgi^— 3S  C^  ftSl*  6oa 
0eiity*a  Crlm.  L^w,  §  J  27*  l>,  c. 

ftoof  of  liisanit7.— Under  the  [ilea  of  not  gtillty  the  tDsaalti'  of  dii- 
feiiomit  at  the  Umeof  the  act  may  bo  ^iven  in  evideaco— 2S  vuLiUt^ 
iHit  it  ehould  bo  examined  with  threat  care— 3U  CaL  611^.  Tlae-pr^ump'' 
llua  of  law  19  that  defcndanc  ^vas  sauo  till  the  contrary  U«Uowii  from 
nrcpoiidcrance  of  proof— 29  Cal,  514:  sco  G  Id.  6iS.  UabltisiJ*  hut  nob 
fetuiiorarror  BDa5modlGi[i3aQlt.j  rai^c:^  the  legal  presutctptLoii  ^f  lt» 
cwitLnuance— 3i  €al^  lS3i  17  CaL  424.  Tho  Insanity  of  defuuLianit'^  par* 
«iiL-i  may  bo  eho^rn  when  ttkore  appears  to  bo  no  motive  far  the^ct.  or- 
wMcro  t M^rn  i'^  rv«f?f>[)i?fl  of  Insaafty  ol  tho  dofcadaat— ill  CaL  Wk  ^ee 
luijx,  i  LjyJt  and  iivvw 

Statote  of  Umitalloni^Tho  statute  of  llmltatioiui  need  not  bo-* 
sneclaUypleaded-17  WaU.  168;  4  Day,  121 ;  8  Granch  0. 0. 4U :  » Id.  79; ' 
2Xow.  867:  29  N.  H.  274:  28  Fa.  St.  25$:  contra,  ft  Parker  Gr.  R.  231 ;  74 ' 
N.  0. 230;  4  Ga.  835;  10  Humph.  A3;  8  Ind.  4Mt  7  Iowa,  400l 

Ejcoobs  and  iuitiiicatioa^— iMLff^rtuno  or  accident  its  an  excnae^    a 
>«o  Dcisty '3  Grim.  Law,  ^  ^  Sl>,  a,  b ;  ante^  §  20,  Bubd,  U.    A  cts  d  on  c>  un  der  f   1 
cotnpuleJon  or  duresB— Id,  SM«>  a,  h{  Gttte,  I  'M^  euhd.  tf^    Consent  of  r    ? 
l^riy  liijur^ti,  a3  an  OicaM-HS^e  Begtr'3  Crim.  Law,  §|  33,  a,  b,  Ignor- . 
ancH  or  mi^t^ke  of  Jaw,  as  ^h  excu^io- id.  ^§  31, 0'j  b,  Ignoranoo  Or  mis- 
take of  f;iet— id.  §&  36,  a,  U ;  anl€,  i  2b,  SuUlJ.  4. 

Seli'-deJTenae.— Tho  right  of  self-doferiao  Is  baaed  on  neceis!ty-'27 ' 
CaJ.  S72.  Ttis  owner  ot  Hk  iiouso  may  U30  f orco  nocesaary  to  repel  an 
Msauit— BCal.^l;  AaaL^.249.  Tho  act  of  ralstnir  tho  window  in  tho 
lUgbt  is  not  EiifflcL£!nt  ta  rouso  tho  fears  of  a  reason  ablo  man  so  as  to  ^ 
excuse  the  use  of  a  deadly  weapon,  without  first  warning  tho  Intruder 
oS-^3  Cnl.  447 ;  eo  ni.  2-^ I .  A  p nrt y  afisaii] ted  Is  Jnstlfl e din  using  Sacll 
forco  aa  ta  necessary  to  repel  asssjlant,  but  do  more— 33  Cat  2S0j  3(>  id. 
112 1  44  Id.  65;  2  Minn.  2iD;  1  Obi  a  St.  m-  He  may  naei^batever  force  U 
nec^aary  to  avert  apparent  danger,  althoagh  it  afterward  appears  , 
Oiera  was  no  real  danger— 44  Cal.  G'J;  and  his  crallE  or  Itinocenco  do., 
~i  on  the  Glrcunfcstaacea  m  vhey  appoar  to  blm— 5£  CaL  ^07 1  44  Id* 
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6B;  MBv«.U2;  «ld.f»;  nN.T.M»s  «ndlf.  wlttioat  fanlt  or  cm. 
teflsnest,  lie  Is  misled  oaanvning  them>  and  defends  aoconUng  to  tho 
sapposed  stetoof  tacts*  he  is  jnstUlable.  tltlion^  thefactsare  m  tratti 
otnerwise,  and  there  is  really  no  occasion  for  extreme  measorcs  » 
CaL202;  People  v.  Miles,  6&CaL  907.  Mere  antecedent  threats  is  no 
ezcnse  for  a  deadly  assault,  when  no  demonstratioa  is  made  by  tli« 
party  threateiiing-^45  GaL  aSL  See  Desty's  Crim.  Law.  title  Hom- 

OIOB. 

1021.  If  the  defendant  was  formerly  acquitted  on  the 
ground  of  rariance  between  the  indictment  or  tnfoinna*^ 
tion  and  the  proof,  or  the  indictment  or  information  was 
dismissed  upon  an  objection  to  its  form  or  substance,  or 
in  order  to  hold  the  defendant  for  a  higher  offense,  with- 
out a  judgment  of  acquittal,  it  is  not  an  acquittal  of  the 
iamc  offense.    [In  effect  April  0th,  1S80.] 

A&QUittal.  whoa  oat  a  barn— A  fomaciT  itcgnlttnl  or  coTiT[(!t[Da  prtv 
cuteil  by  f  nuid  Is  no  liiir^-l  lilass.  477;  ill  tfL^UJ ;  43  Mo.  TU;  3r^  Ajt  433; 
t6l<twa,^r»:  4  BlAClcr.  34^-  3L  IlL  tH't;  1  Ga.  4.^^;  1  8wnii>3l:  la  Caan! 
$4;  t^  Jd.^i:  9  Huuiph.  Ui?^  II  kl.  &Jf};  1  IR-:irU2T0:  2  Cow.f^L  TrL&44; 
gBjen,  ftfl.  An  aequlttaJ  r^l  Iriii^Kiry,  vrlth  Intent;  to  Ftc^nl*  U  not  n  bar 
GoanrosecqtloDforlaixrenf-^lTCal.^^;;;  H  Ga,  S:  2il^wk3»S3;  4BA1&' 
711;  14  lnd*fil3;  iOyti  disclinrtro'on  apn^]IiiilT!3.ry  t^.TsiTuinjiHon— 1(1  Kaa. 
(GO^^  n  or  a  ilbcZmruQ  by  jictu  dU  t  q  ry — J  A  :^  Urn-  u  L ;  12  n|  oody  i.t  IJ  ■  hni^i  and 
tee  5  Oa.  fly  orwnore  tfie  ImSlrtinfTitT^JuiiQiiahtd— li:ti  Myjs- ^46;  Xt 
Ark.^'Jh  Evlilcnce  tbH  a  funpiT  tjKlhrTineut  haiL  beeni<eta^';LiJie  cm 
Uip  fTOUHfl  ttiat  tUQ  ffrsind  jtiry  tiad  but  Ijj^ea  le^'ilJly  cuui^tiiitt^fd^  uid 
tbat  the  court  bixii  oidt'Ti-'d  tlit3£US0AiibmiLLE?il  to  aiioUjL-r  ftsticul  Juiy» 
wlUnoE&LUitainaplL^AOf  furmoriujtiaiLiul— M€iil.tj^<  AroM]ierpeaa-  = 
Inglndtf'tiueiit  la  no  bar  to  a  ttkH  ojt  tUe  BCTOud— d  CraTith  C.  C\eTt  t 
Ca5ii.27ui  11  JeI.4:^:  5  Ciuv.  ^:  l?fi  :sliisH,  SsMij  H  Weml.  H;  2tl  Orfttt 
eiWi  3  liev.  A  B,  l&;ii  73  N.  0,  Ka;  5  lod.  Wa;  ?i  Id.  SJ7 ;  M  illaa,  614. 

VarianD^.— Itninntei-m  vailnnne  should  Iw  dlsregnrdp^t— II  CaLS^QlE 
if  the  dL'fcbdziht  Uo  lu  fact  acqutttcd  ori  tho  ^roiMul  i>r  L[iiniatcrlal  ~ 
^Tirian<r^^bo  {^annot  btiaf^^Lln  i>roseeute<l  for  tJiqBaniooirL'iL'iL — H  Col, 
230 ;  Ijii  1 1 r  t ho  varUinc &  U o  mn lar l.il ,  U  i.i  i lo t n  Uar— 1 1  Crt L  Li:^iP.  ^VTiere 
the  IMiclnn'iitcliMKcaBCeidlijarof  fivo  certiflcatea  ol  Pliarsa  of  etoek 
of  tlia  No.  7l>i74i,  anil  t be  proof  ^liavrtd  thtr«  traa  but  oho  tnK.h  cerMa> 
cate,  nud  not  a  fieri B!i  uf  live,  ^e  was  not  a  fatal  varlnace— 4a  CaL  ^2; 
oee  im^et  S  lOl^r  ^tid  post,  Mi^-!;  fii^^  ^^  Cal.  ^](!il!i. 

1022.  Whenever  the  defendant  is  acquitted  on  the 
merits,  he  is  acquitted  of  the  same  offense,  notwithstand* 
ing  any  defect  in  form  or  substance  in  the  indictment  c«r 
information  on  which  the  trial  was  had.  [In  effect  Apx  il 
9th,  1880.] 

Former  acqnittaL— Where  a  person  Is  nut  on  trial  ona  Talid  Indict* 
ment,  befbre  a  competent  court  and  Jnrv,  a  discharge  of  tbe  Jar  j 
witbont  Ills  consent,  or  from  some  unayoiuable  accident  or  necessity*  * 
to  equivalent  to  an  acquittal— 48  CaL  326 ;  24  id.  41.  So,  if  the  prosecut-  ' 
ing  attorney  enters  a  nolie  nrosequi  after  the  Jury  is  irapanneled  and 
swoni,  the  accused  cannot  be  a^rain  indicted  for  the  same  offense— 24 
Cal.4i;  8Ala.9&l:  16  id.  781;  4nd.9;  54id.93:  8  Barb.  158;  1  BaU.651: 
1  BlACkf.  186;  8  id.  645;  4  Crauch  G.  0. 465:  2  Caiues,  304;  5  Cold.  811;  I 


Tfev.  «1;  J  GsuM;  S  td.  306:  fiS  Id.  623;  1  Gray,  KS:  I  Humph.  2!53i  tt' 
lad.  290 1  2  McLean,  I  It  J  «!»  N.  H.  IAS;  14  Omo/^da^  h  Ohio  §1.^11^2^ 
Pick,  mj  2.1 1*0,  St*  12;  Thach.  C.  C.  1J2;  l:J  Vt.  63;  3  W.  Va.  TOO:  but  Jt 
U  otherwlHO^^Uer^j  UefcmJiint  was  not  ia  Jeoparrtr—a  Drew^c.  £<iT{  1 
Cart-  23 !  tl  Conn,  i^i  7  Grav,  3>S!  aj  Tci*  ^:  li  Vt.  03.  If,  while  the 
jury  la  out  delilJEratinpf,  And  ht:fore  tlio  ejtpJratioQ  of  the  tQiuit  the 
^  '"  without  oalllo^tuo  J uiT  lutorourt.  ndjoitrna  for  tlio  teim»  It  is 


i; 


eqtuTAleat  to  auac^ulttH— 4d  Cut.  ^itt.  }>Lirni  i.si%  In  tho  Bud^Icu  break* 
Iqff  downqf  the  case  of  iha  uro^iecuMoii^  wEliL  nut  Justify  wlChUrawlDg 
oxa  1UTor-'2  Cahaes.  30i};  2  McLeau,  1 N  ^  J  r^rker  Cr.  E.  €7^;  2  Stnuvei 
fdi;  but  soo  eonira,  U  Ircd,  ^tK) ;  1>  Wtiiid.  37  L 

1023.  When  the  defendant  is  oonyicted  or  acquitted, 
or  has  been  once  placed  in  jeopardy  upon  an  indictment 
or  information,  the  conviction,  acquittal,  or  jeopardy  is  a 
bar  to  another  indictment  or  information  for  the  offense 
charged  in  the  former,  or  for  an  attempt  to  commit  the 
same,  or  for  an  offense  necessarily  included  therein,  of 
which  he  might  have  been  convicted  under  that  indict- 
ment or  information.    [In  effect  April  26th,  1880.] 

KighcrufT     .       "1  iarilTid]ctmi?[it  furrr:- -  :   '  t^^a* found 

f:u±llyof  i]i.iu-:Lni^iiLL:r, aiiii  ou  a  acjcuLni  ijLuiL.L:u-"i.  I'^xi-  niurd^Ff  hla 
ormer  couvlctiuii  waa  a  good  plesa,  though  &  niiW  trE;LL  had  heea 
ffniDled  oil  h\&  motlon-M  CaL  37ti:  fi  Id.  2i9»  A.  convlcUuix  of  niati^ 
slaughter  is  an  acquittal  of  every  higher  oSenie,  and  so  of  all  offenses 
Indaded  In  au  Intjlctiiient— 3.1  Cal,  a-iJ.  if  a  pprson  is  lu  die  ted  for 
UUUiSiAiighte  r,  and  tlig  court .  wit  bout  c  uiusen  t  o  f  U  ^  Feudiiq  t ,  dlscharses 
tbejury  u^cause  It  is  of  cidniuntli^t  tbti^  ovid^iiL-e  Rtiowii  dercndanf; 
giillly  of  murder^  If  hel^aE^alii  tadict,ed  f  orthosauio  khJiug.  hdUtwlcft 
iQ.  Jeopardyt  and  Is  cnUtle^d  to  aci^ulttal-i^ai  Cat^  3^1.    Sue  aau,  I  101^ 

1024.  If  the  defendant  refuses  to  answer  the  indict- 
ment or  information  by  demurrer  or  plea,  a  plea  of  not 
guilty  must  be  entered.    [En  effect  April  9tli,  1880.] 

Refusal  to  plead.— If  a  defendant  stands  mute,  a  plea  of  notgnUty 
can  be  entered  by  order  of  court— 125 Mass.  197;  76Fa.  St.  819;  6  Wliart. 
€7 ;  19  Cox  C.  0.409:  so  if  he  refuses  or  declines  to  plead  after  demurrer 
overruled-28  Cal.274:  29  id.  M2.  A  refusal  to  plead  does  not  admit 
jnrlsdlctton-90  Mich.  871. 

1025.  Section  one  thousand  and  twenty^five  of  said 
Ck)de  is  hereby  repealed.    [In  effect  April  9th,  1880.] 


ifg  1028-30    TBAKSMIBSIOX  OV  INDIOTMENTS.  ^  400 


GHAFTEB  V. 

TSAN8MX88IOK  OF  CSBTAIK  INDIOTKBMTS  FBOX  THB  COUNTT 
OOUBT  TO  THB  DZSTRICT  OOUBT  OB  MUNICIPAL  GBIUINAIt 
OOVBT  or  SAN  FBAKGISCO. 

S  102&  Tnnsmlssloo  of  liMUctments  from  tho  County  to  District 
Goorts.  [BepeUed.] 

-  S  1939.  IndicimentB  againBk  a  superior  Judge. 

•  S  lOMi  Indictments  transmitted  to  Moniaipni  Gilmlnal  Court.  C&e 
pealed.] 

~     1028.    Bepealed.    [In  effect  March  12th,  1880.] 

1029.    When  an  indictment  is  f onnd,  or  an  information 
filed  in  a  Superior  Court  against  a  judge  thereof,  a  certifi- 
cate of  that  fact  mu»t  he  transmitted  hy  the  clerk  to  tlie 
'  governor,  who  shall  thereupon  designate  and  direct  .'a 
;  judge  of  the  Superior  Court  of  another  county  to  preside 

-  at  the  trial  of  such  indictment  or  information,  and  hear 
aUd  determine  all  pleas  and*  motions  affectitig  the  defend- 

.  anc  thereunder  before  and  after  judgment.    [In  effect 
,  March  i2th»  1880.] 

1090.    Repealed.    [In  effect  March  12th»  1680.] 
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CHAPTEB  VI. 

BBKOTAI.  OV  ZHS  AOTIOIC  BKVO&B  XBUU 

S  N3S.  When  Mtlon  may  bQiemoTBd. 

S  1034.  ▲pidicfttloiiforreiaoTal.howiiMid*. 

S  ins.  Application,  when  gnmted. 

S  1036.  Order  of  remoTaL 

S  1037.  Proceed]ngs.on  remoyal,  if  defendant  If  In  onstody. 

S  1038.  PioceedlngB  on  remoTaL  TtaasmSasion  of  papen. 

.  1033.    A  criminal  action  may  be  remoTed  from  thai 

court  iA  which  it  is  pending,  on  the  application  of  the  de-: 

fendant,  on  the  ground  that  a  fair  and  impart!^  trial' 

cannot  be  had  in  the  county  where  the  action  l»  pending.' 

[In  effect  AprU  9th,  1880.  ] 

SeihoTal  of  plaoe  of  tiial.^Theonly  provltiOBs  of  law  for  the  re- 
moval of  the  ptiusfi  of  tii|4  of  a  criminaTacaoa  Are. contained  in  the 
Penal  Code,  commendniprlth  §  1033;  «ud  thet>ttly  ground  is  that  afalr ' 


and  Impartial  Jury  oaono^  be  obtained  in  thecounty— (iFac.  C.  L.  J.743r. 

e  the  court  transferred  the  case  to  another  county  on  thejarround 
udffe,ite: 

,  ^         ingludge .    „         -  —  . ,  ,- 

id.  31;  18  id.  185;  17  id.  523.  That  thejudge  previouslr  tai  the  same 


Where  the  court  transferred  the  case  to  another  county  on  the  ffrou 
of  disquallflcation  of  the  ludse,  it  exceeded  its  Inrisdlctlon— lil.  Bkaa ; 
or  prejudice  of  thepresidlngludffe  is  no  legal  ground— 28  CaL  493;  24 


31;  18  id.  185;  IJld.  523rThat  thejudge  pfevioui  ,  

.^9  made  an  erroaeoua  iiuUng»  is  no  endenoe  of  the  existence  of  L 

and  prejudice-24  cSuTl.'^^ 

^  1034.  The  application  must  be  made  in  open  dourt/ 
Mid  in  writing,  verified  by  the  affidavit  of  the  defendant,  ] 
a  copy  of  which  must  be  served  on  the  district  attorney' 
at  least  one  day  before  the  application  is  made.  When-' 
ever  the  affidavit  shows  that  the  defendant  cannot  safely' 
appear  in  person  to  xnakd  the  application,  because  the 
popular  excitement  against  him  is  so  great  as  to  endanger  > 
his  personal  safety,  and  isucb  statement  la  sustained  by' 
other  testimony j  the  application  may  be  made  by  coun- • 
sel,  and  heard  and  determined  in  the  absence  of  the  de-> 
fendant,  though  he  is  indicted  fer  f elony^  and  bas  not  at 
the  time  of  such  application  been  arrested,  or  given  :baU,r 
ov  been  arraigned,  or  pleaded  or.  demurred  to  tiie  indioV;  i 
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Ohange  of  pUo«  of  trlaL^Tbereiraeof  acaseniAybe  dmged  at 
fhe  discretion  of  the  court  on  good  cause  shown-fiS  Cal.  567:  44ld.  99s 


>ld.  803.  The  yenne  may  oe  changed  as  to  one  of  seTeral  defendants^ 
ttt  Mo.  438;  2  lied.  101;  1  Greeni^W. 

Application  for  removals— The  nffldarlt  must  state  facts  and  ^tvm 
cumatatprpsi  from  which  tho  conclusion  Is  deduced  *  thcit  afalr&nd  Jjn- 
t»anijkl  trSal  cannot  bo  had  In  tho  county  wbcrs  tho  Indictment  I9 
found- 1  t-;il.  3'9;  3  Jd.  412*  The  artldavlt  that  he  cannot  havfl  a  fair 
and  liu partial  trial  In  tlio  <;oimt7  I9  nntalor^e  a^iiOlcicnt— 21  CaL  265:  3 
McCord.SU'J  i  10  Gr^tt.  ^^^  7  mil,  147 ;  h  Baro-  ^  Adol-  347 ;  Bco  }^CaL  IWSi 
nor  Is  the  mere  foci  thmt  tbtrty  01  forty  penioiia  fu  th^e  county  had 
Subscribed  money  to  procure  a  lawyer  to  aid  the  pru^ecuitlnj?  attorney 
—11  €&J.  2fiS.  questioning  &  Cal.  3.^:}h  A  mere  upluion  or  belief  set 
forth  In  the  affidavit,  that  a  fair  trlai  cannot  be  had,  l^  not  ^umcleat— 
44CEtl^^)5;  flee  28  ld>4lhS^«  The  application  la  addressed  to  theaound 
discretion  of  tho  conri— 49  Cab  i'^fi  UUh  186;  fi  Id.  V)^i  fil  Id.  5(iT  j  44  id, 
SS;  am,  4)0;  the  exprclse  oC  which  mnsthe  reasonatjle— 53  Id.  fifij:  i8 
Jd.  im;  to  be  df^poaedof  In  riittherance  of  Jufltice— 44  ld<  &5^  tf  Id.  tS&i 
And  the  order  ol^ftmuval  will  not  bg  dlatutued  except  In  caso  of  groaa 
abuse  of  d[2»C]%tion— fl  Id.  ISA;  19  Id.  )gO.  The  granting  of  time  to  Ilia 
counter  afltdavlta  Ls  lu  the  discretion  of  the  court— 23  Cal.  131*  The<  njK 
pHcutlon  cannot  be  made  after  twelve  competent  Jurors  are  obtained 
'--49  €al.  iWi  and  the  burden  Is  on  the  p«llttoiier  to  niake  out  a  cas^* 
1  Hun,  &60. 

1035.  If  the  court  is  satisfied  that  the  repxesentation 
of  the  defendant  is  true,  an  order  most  be  made  for  tha 
removal  of  the  action  to  the  i»oper  court  of  a  county  free 
from  a  like  objection. 

8ee53CaL867. 

1036.  The  order  of  removal  must  be  entered  upon  the 
minutes,  and  the  clerk  must  immediately  make  out  and 
transmit  to  the  court  to  which  the  action  is  removed  a  cer- 
tified copy  of  the  order  of  removal,  record,  pleadings,  and 
proceedings  in  the  action,  including  the  undertakings  for 
the  appearance  of  the  defendant  and  of  the  witnesses. 

1037.  If  the  defendant  is  in  custody,  the  order  must 
direct  his  removal,  and  he  must  be  forthwith  removed  by 
the  sheriff  of  the  county  where  he  is  imprisoned,  to  the 
custody  of  the  sheriff  of  the  county  to  which  the  action  is 
removed. 

1038.  The  court  to  which  the  action  is  removed  must 
proceed  to  trial  and  judgment  therein  as  if  the  action  had 
been  commenced  in  such  coiurt.  If  it  is  necessary  to  have 
any  of  the  original  pleadings  or  other  papers  before  suoh 
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court,  the  court  from  wUich  Uie  action  is  remored  must  at 
any  time,  npon  application  of  the  district  attorney  or  the 
defendant,  order  sach  papers  or  pleadings  to  be  trans- 
mitted by  the  clerk,  a  certified  copy  thereof  being  retained. 

.— U  arnagiuiieiit  lisd  Imwi  msde  In  the  place  where 
— 10011(1,  It  need  r-"*- ^-— -^-  -.--  . 


^e  liul^tmeiit  was  roaua.  It  need  not  be  made  at  tbe  place  to  vrhlch 
tbe  tmOJa  remoTed-«  M<L  8»j  8  GUI.  mi  2  Va.  CnJm;  56  Ga.  ttt 
M  Ala.  212;  though  a  dooUto  arraignment  would  not  he  error-4  111.  83. 


GHAFTEB  VII. 

THE  MODS  OF  TBIALi 

lUMl.  Lnne  Of  fact  defined. 

1 1042.  How  tried. 

I  lOIS.  ymea  presence  of  defendant  IssecMBUy  on  the  trisl. 

1041.  An  issue  of  fact  arises: 

1.  Upon  a  plea  of  not  guilty. 

2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  the 
same  offense. 

3.  Upon  a  plea  of  once  in  jeopardy.    [In  effect  April 

26th,  1880.] 

StM.  1.  If  the  indictment  charged  onlf  nuuulaaghter.  and  words 
are  Interpolated,  uutidng  It  charge  murder,  and  defendant  pleads 
guilty  aud  goes  to  trial,  ne  may  proTO  the  interpolation,  and  con  be 
tried  for  manslaughter  only-^Cal.  448.  Consent  cannot  confer  Juris* 
diction  to  try  for  any  offense  other  than  that  charged— 50  Gal.  448.  See 
a$Ue,  S  1016;  see  also  29  Gal.  402. 

1042.  Issues  of  fact  must  be  tried  by  Jury,  unless  a 
trial  by  jury  be  waived  in  criminal  cases  not  amounting 
to  felony,  by  the  consent  of  both  parties  expressed  in  open 
court  and  entered  in  its  minutes.  In  cases  of  misde- 
meanor the  jury  may  consist  of  twelve,  or  any  number 
less  than  twelve  upon  which  the  parties  may  agree  in 
oi>en  court.    [In  effect  February  25th,  1880.] 

Trial  by  jury.— The  right  of  trial  hy  lury  is  a  sacred  right,  and  one 
secured  by  the  guarantees  of  the  ConstituiloB— 43  Cal.  146.  See  Const. 
ProY.  an/tf«  p.  16.  A  defendant  cannot,  without  express  statutory  au- 
thority, walvo  his  right  to  a  trial  by  jury  on  a  plea  of  not  guilty— 27 
Conn.^i:  16Mlch.l51;  10  Mo.  488;  6  Ark.  601;  ft  Ohio  St.  283;  13  id. 
622;  43  W&.403;  17  Arlc.290;  UMich.  193;  3aMd.259;  see  41  Mo.  470;  21 
Ar&.  228;  20  Alb.  L.  J.  290.  The  action  of  a  police  magistrate  In  com* 
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mlttlDflr  a  minor  child  to  the  Industrial  tehool,  does  not  amosnt  to  m 
erimlnal  prodecntlou,  nor  to  prooednro  aeeorduiff  to  th0  ooime.of  tlw' 
conmiou  law* and  tho  minor, tbeief ore. Is  not  entitled  to  atrial  bj 
funr— At  Off  I.  SAO.  Aliens  are  not  entitled  to  a  Jury  of  on*4iaU  allena 
-^ICoLM.   SeooM^paceie.  ^ 

1043b    If  the  prosecution  be  tor  a  felony^  the  def endanft^ 

must  be  personally  present  at  the  trial;  but  if  for  misde-, 

meaner,  the  trial  may  be  had  in  the  absence  of  thede* 

fendant;  if,  however,  his  presence  is  necessary  for  theT 

purpose  of  identification,  the  court  may,  upon  application 

of  the  district  attorney,  by  an  order  or  warrant,  require 

tlio  personal  attendance  of  the  defendant  at  the  trial. 

( In  e£fect  April  9th;  1880.] 

Right  to  appear  in  periion-43  Gal.  108.   See  Const  ProT.  amte,  p.  IS. 
[t  Is  eiTor  to  declare  a  bond  forfeited  because  defendant  faUetlto  ap- 


I K.  Where  one  if  indicted  for  a  felony,  and  has  been  committed  to 
iHilt.  the  court  shoold  at  the  commencement  of  the  trial«  order  him 
Into  actual  Gostodj-tt  GsL  12. 
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GHAFTEB  VHI. 

jJ^OOnUaiOK  OV  T&a'TSZAL  JUBT  AHD  TBS  CULUDTDAB  OF 
I88VBI  VOB  TKUSt,. 

I  104S.  Formation  of  trial  jury. 

1 1M7.  Clerk  to  prepare  a  calendar. 

1 1048.  Order  of  disposing  of  Issues  on  the  calendar. 

S  1049.  Defendant  entitled  to  two  days  to  prepare  for  trial. 

1046.  Trial  juries  for  criminal  actioiui  are  formed  in  the 

same  manner  as  trial  Juries  in  ciyil  actions. 

Impanneling  trial  Jurors— see  Code  CIt.  Proe.  SS  246, 247;  aeepott, 
f  1074*  note.  If  Jurors  are  not  drawn  and  summoned  to  attend  the 
term  of  tbe  court,  au  order  may  forthwith  issue  directing  the  sheriff 
to  summon  them— 47  Oal.  85;  s  Blatchf.  204;  and  it  is  immaterial 
whether  the  cause  for  the  necessity  arose  before  or  after  the  com- 
mencement of  the  term-43  CaL  U9;  4  id.  225;  21  id.  400.  The  names  of 
all  Jurors  selected,  whether  asjrrand  or  trial  Jurors,  are  to  be  placed  In 
the  same  box— 6  Pa&  C.  L.  J.  899.  A  trial  Jury  must  consist  or  twelre, 
and  defendant  cannot  consent  to  a  less  number— 48  Gal.  258;  46  id.  122; 
87  id.  677.  The  omission  of  the  clerk  to  insert,  in  his  certificate  of  the 
drawing  the  date  of  the  order  for  the  drawing,  is  not  a  fatal  error— 6 
Pac  ex.  J.  882.  If,  though  legally  drawn,  they  have  not  been  sum- 
moned, the  court  may  order  them  summoned— 46  Cal.  47. 

1047.  The  clerk  must  keep  a  calendar  of  all  criminal 
actions  pending  in  the  court,  enumerating  them  according 
to  the  date  of  the  filing  of  the  indictment  or  information, 
specifying  opposite  the  title  of  each  action  whether  it  is 
for  a  felony  or  a  misdemeanor,  and  whether  the  defend- 
ant is  in  custody  or  on  bail.    [In  effect  April  9th,  1880.] 

1048.  The  issues  on  the  calendar  must  be  disposed  of 
in  the  following  order,  unless  for  good  cause  the  court 
shall  direct  an  action  to  be  tried  out  of  its  order: 

1.  Prosecutions  for  felony,  when  the  defendant  is  in 
custody. 

2.  Prosecutions  for  misdemeanor,  when  the  defendant  is 
in  custody. 

3.  Prosecutions  for  felony,  when  the  defendant  is  on 
bail. 
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4.  Prosecutions  for  misdemeanor,  when  the  defendant 
is  on  bail.    [In  effect  April  9th»  1880.] 

A  felony  is  a  crime  whlcb  is  or  may  be  nunisliable  with  death,  or  by 
Imprisoniueut  in  the  8tate  prison— see  Desty's  Grim.  Law.  S  3,  ana 
note;  see  also  ante,  $  17.  Every  other  crime  la  a  mlsdemeanar-aee 
Desty's  Grim.  Law,  S  4,  and  note;  see  also  ante,  %  17. 

1(M9.  After  hia  plea,  the  defendant  is  entiUed  to  at 
least  two  days  to  pzepare  for  trial. 


40r  KMITPOKSHBNT  OF  TBIAI-  §  1092 


CHAPTER  IX. 

POSTPONBKXNT  09  TBB  TBXAIi. 

1 10S2.  Postponement,  wben,  and  how  ordered. 

1052.  When  an  action  is  called  for  trial,  or  at  any  time 
preTions  thereto,  the  court  may,  upon  sufficient  cause,  di- 
rect the  trial  to  be  postponed  to  another  day.  [In  effect 
April  9th,  188a] 

PottponcmeTit  of itisL— Slckjjesa  of  defCTdaufS  eotrasel— 1  CaJ,  188, 
or  eLLrpiiLT(>a.t  tlm  nitUUrawsU  of  a  witness  Js  a  loroupcl— 4  T«x.  2ti0:  49 
Oa.  '^i.  Tim  ^urprLjo  must  bct  fibowii  by  j^lAdavlt,  ur  la  auiuo  DLber 
pn>per  faTm^:^4  hal.  ZiS.  ThQ  absence  oE  whuesscs  is  a  in'utiDd  far 
comliiuaacD— ti  CivJ.  24^;  2S  Id.  H5.  A  moLlon  oti  tlilsfrraiEtid  gbaiild 
illstiiiclly  Btnta  that  fo  whLcIi  they  would  t.i35tiry^d  ChJ.  bi*  WUcro 
theroUasulUcleuC  sbowing  jwto  ttiPlr  materianty^and  no  spporeDt 
Lack  of  dili^cnco*  tho  motion  should  ba  gnintRd— Hi  Cal.  tt)3;  #f  id-ICis 
Sa  Id*  ii'i.  Th3 court  will  not  grant  tho  ruolLoo  tvhoii  the  sibjieot  wit- 
nesses are  bc^yond  lt»  proccJt3-49  Cal.&fiti;  1  Const.  S.  <J,'JJJ;  SBrcT. 
104:  2lIalStp^i:.'0;  1  Krt»H.  ti;  a  O rat L  605:  2  Sum.  l!);  and  wherQ  tboy 
tu&d  raodo  depoaUlona  bcforo  the  cxamlnlnff  court— 4i>  CaL  5S0;  but 
seo43  Mo.  127;  iior«  wbere  tbe  facta  Bhowiicast  HiLsplclon  oti  the  eood 
faith  of  tbo  finpLLcaut— 43  €aL  120;  nor*  where  be  l^  giiUty  of  E^hea 
and  delay9^2«»  Id,  %J ;  1  Aslim.  231 ;  0  D»nm  Wi^  U  Fla.  £4iJ  ^  2S  tnd.  22; 
IJ  Gmtt.564:  2S  Id.  »;S0;  54  Mo.  274;  fi»  bL^K;  «  E^nd.  6^1;   \  Maas.  &f 

2  Viv.  Cag.  15«i  nor,  of  Any  connlvsnce— 10  Gratt,  ftW;  tor,  whero  tlie 
t^Jstlmooy  sought  ia  immaterial— 43  Ual.  47 ?  4  JiJ.^JS;  3  Bn;ir.3C4;  17 
Oa.4;^J;  21  Te J.  337  J  4AfU.  i5-^;  !H^igb,7lJi;  nor,  wbero  tho  oppoalto 
pt^Tiy  cOTujedea  ihe  fact  fiou^ht  to  bo  proved—^  Ga.  ^^;  til)  Ili.  L€S; 
|;J  Bliss.  4:^1  3  Parker  Cr.K.  1*il>;  but  tb£i  ^Umlssloiiof  the  |»rosec[ilinff 
attctni^y,  that  theabsnut  wfttiess  told  the  prosecutliig  wktoesia  of  tbe 
factf  will  tiot  defeat  the  iudLioti~M  Cal.  243^  ace  'l^la.ii^;  1  MelgSr 
1U5;  2S  Iikd.130;  '2'J  Tex.  HA.  A  coatlnuance  as  to  one  of  soveral  u^ 
fendants  dees  not  Involve  the  trials  as  to  another^ L  lod-  2u:^p 

AffidsTit^Tho  affldEivit,  on  the  ground  of  absence  of  witnesses, 
must  ehow  due  diligence  to  procuro  their  attonrlaneOp  ijott^og  foitb 
tbefaeta-lCaL40;jj4](].211;  tflcLSd!  241iL38:  34bl.<i<»,l;  tiJ'ac.V.U 
J,  33Ji  H  Busjb,  I  we;  ^1  Mo.  4^4;  ast  by  eibaustiriij  the  process  of  tha 
court,  or  othi=rwl3ft— 4  Cal.  2QS\  38  hU  mi  24  id.  aj  j  aod  tliu  scrrlce  of 
tljrC  pi'Oc^^^ii  iini'St  bfl  iloiaCTribed  a^Aocli  as  wouhl  con^nirinil  obedicoee 
uodor  thii  Liw— LlT>ld.  5(jJ;  and  that  the  wllnusaea  eanuot  lio  readily 
reached  by  ikltac-iidient^T  l J.  lE^.  It  flhould  state  that  tluTO  Is  lea- 
Booable  ground  tobeJlovL^  that  the  delay  will  tend  tothol^kiLLbcimico 
of  JuftlcCttiiid  Chat  ibelr  attendance  or  testimony  will  ho  oUta^lneU  ^l 
t!iO  tlmo  to  which  the  trial  in  dofcrrcd-5:f  Cal.til3i  41  Id,  45^;  :l^td.  iStt; 
SGratt.eiJa:   l^Ga.4;(5?  <-^rna.244;  bl.&44j  ft9Mo.4lSi  ^  Va.  Cas.  Ii6; 

03  Mo.  i^U  and  that  h^  cnnnot  provo  thu  esamo  fact^  by  other  wltues<!C3 
—47 Cal.  IQC;  4i  kh U3;  2lt  Uh Im  Rid. «<};  4 id.  HO.  Whore  the nfflUo- 
Ttt  rontradicted  iiLi  testimony  taken  before  the  ^jand  jury,  the  applt* 
<:^atlon  is  propetly  denied— r>j.  Cai,  4y4.  So,  where  tho  aQitiarit  ahowa 
that  the  witoGss  is  a  fuuritive  from  Juatlee.and  eaojiiot  ptobibly  be  biv* 
diued-lilQaLllia.    aeojiwi^  !j  143^ 
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TITLE  VII. 

Of  ProoaadlngB  after  the  Commencement  of  the 
Tdal  and  before  Judgment. 

Chap    L    GKAJuuENGiMa  thb  Jubt,  {§  1055-88. 
n.    Thb  Trial,  §§  1093-1131. 

ni.     C)ONDUCT  OF  THE  JURT  AFTKR  GAUSB  IB  SUB* 

lUiTXO  TO  Thbm,  §§  1135-43. 
IV.    Thb  Vbrdiot,  §§  1U7-67. 
V.    Bills  of  Bzobption,  §§  1170^ 
VL   Nbw  Tblalb,  §§  117M2. 
VII.   Arbbst  of  JmxacBzrr,  §$  U85-8. 
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CHAPTER  L 

CTT A  TiTiKyoniO  TRB  JUBT*. 

S  10B5.  DeflnltlonMiddlvlsloiiof  challMigea. 

S  UNW.  Defendants  aumot  sever  tn  diaUengei. . 

S10S7.  Panel  defined. 

11058.  Challenge  to  the  jury  dell&ed. 

S  lOfiO.  Upon  what  founded. 

S  1060.  When  and  how  taken. 

S  1061.  Exception,  if  sufficiency  of  the  challenge  be  denied.' 

S  1063.  If  exception  ovemiled,  court  may  allow  denial,  etc. 

%  1063.  Denial  of  challenge,  how  made,  and  trial  thereot 

S  1064.  Challenge  for  bias  in  summoning  officer. 

S  1068.  Proceedings,  if  challenge  allowed. 

S  1066.  Defendant  to  be  infoimed  of  his  right  to  chaUengei. 

5  1067.  Kinds  of  challenges  to  indlTidual  Juror. 

6  1068.  Challenge,  when  taken. 

S  1069.  Peremptoir  challenge,  what,  and  how  taken. 

S  1070.  Number  of  peremptory  challenges. 

S  1071.  Definition  and  kinds  of  challenge,  for  cause. 

S  1072.  General  causes  of  challenge. 

S  1073.  Particular  cause  of  challenge. 

5  1074.  Ground  of  challenge  for  actual  bias. 

6  107S.  Exemption  not  a  ground  of  challenge. 
S  1076.  Causes  of  challenge,  how  stated. 

S  1077.  Exceptions  to  chsillenge  and  denial  thereof 

S  1078.  Challenge,  how  tried. 

S  1079.  Trieis,  how  appointed,  majority  may  decide.  CSepealed.] 

S  1060.  Oath  of  triers.   [Bepealed.] 

S  1061.  Juror  challenged  may  be  examined  as  a  witness. 

S  1062.  Rules  of  CTidence  on  trial  of  chaUenge. 

S  1088.  Decision  of  court  to  be  entered. 

S  1084.  Instractions  on  trial  for  actual  bias.   [Bepealed. J 

S  1089.  Verdict  of  triers,  and  its  effect.   [Bepealed.] 

S  1086.  Challenges,  first  by  the  defendant. 

S.10B7.  Order  of  challenges. 

S  1088.  Peremptory  challenges,  when  maybe  taken. 

155.    A  challenge  is  an  objection  made  to  the  trial 
jurors,  and  is  of  two  kinds: 

PSH.  CODB.— 8S. 


Sg  10S6-a  cnALUEHonro.  ilO 

1.  To  the  panel. 

2.  To  an  individnal  Juror. 

OhallangM.— The  conrt  may.  of  Its  own  motion,  for  aor  jrood 
reason,  excuse  a  qualifled  Juror— 12  Gal.  49;  see  2  Mason,  91 ;  19  Cwatt. 
767;  20  Go.  164 ;  2  Dev.  A  B.  221.  The  rejection  of  a  Juror  br  the  conrt 
does  not  prejudice  the  defendant,  and  Is  not  matter  aTiiUaole  In  error 
-S2CaL46i  17  Id.  80;  7  Id.  140;  4  Graj,  19. 

1056.  When  seTeial  defendants  are  tried  together, 
they  cannot  sever  their  challenges,  bat  must  join  therein. 

Seveiine  challencea.— Where  defendants  elect  to  be  tried  Jolntlr 
they  cannot  sever  their  ohaUenges-S  Cal.  Wl ;  26  Ala.  107;  10  OUo,  mi 
10  A.  L  159* 

1057.  The  panel  is  a  list  of  Jnron  retnmed  by  a  sheriff 
to  serve  at  a  particular  court*  or  for  the  trial  of  a  particular 
action. 

1058.  A  challenge  to  the  panel  is  an  objection  made  to 
all  the  jurors  returned,  and  may  be  taken  by  either  party. 

1059.  A  challenge  to  the  panel  can  be  founded  only 

on  a  material  departure  from  the  forms  prescribed  in 

respect  to  the  drawing  and  return  of  the  jury  in  ciyil 

actions,  or  on  the  intentional  omission  of  the  sheriff  to 

summon  one  or  more  of  the  jurors  drawn. 

Ohallenge  to  the  panel.— A  challenge  to  the  panel  Is  based  on  the 
"^.lality,  or  bias,  or  default  of  the  officer  maklnff  the  return  of  the 


Tenlre-4u  CaL  17S;  1  Mann.  (Mich.)  451;  1  Leach,  101;  or  If  the  statute 
requirements  are  not  complied  withr— 20  La.  An.  Sfi6;  13  Minn.  341.  It 
wlu  not  lie  on  the  ground  that  the  jury  was  summoned  after  com- 
mencement of  the  term— 10  Cal.  69.  That  all  persons  of  a  particular 
fraternity  have  been  excluded,  is  no  ground  of  challenge.  If  those 
returned  possess  the  requisite  qttallJlcations-3  Wend.  314.  It  must  be 
taken  before  ptear-s  Bam.  AC.  417;  2  Moody  A  S.  406. 

1060.  A  challenge  to  the  panel  must  be  taken  before 
a  juror  is  sworn,  and  must  be  in  writing  or  be  noted  by  the 
phonographic  reporter,  and  must  plainly  and  distinctly 
state  the  facts  constituting  the  ground  of  challenge. 

1061.  If  the  sufficiency  of  the  facts  alleged  as  ground 
of  the  challenge  is  denied,  the  adverse  party  may  except 
to  the  challenge.  The  exception  need  not  be  in  writing, 
but  must  be  entered  on  the  minutes  of  the  court,  or  of  the 
phonographic  reporter,  and  thereupon  the  court  must 
proceed  to  try  the  sufficiency  of  the  challenge,  assuming 
the  facts  alleged  therein  to  be  true. 


ill  osAUiBirozNa.  S§  1062-5 

In  writing.— It  shoald  be  In  writlng-l  Mamu  (Mich.)  451;  1  Car.  * 
K.  2S5»  619.  An  amended  challenge  takes  tbe  place  of  tbe  original— 
48  Cal.  256;  teepott,  S 1068,  note. 

TMal  b7  the  oonrt— An  opinion  Imperfeetiy  formed*  or  one  based 
npon  the  supposition  that  facts  are  as  they  haye  been  represented, 
may  be  proved  on  such  a  challenge~2  Parker  Cr.  B.  16;  13  Fla.  675.  A 
fixed  opinion  of  guilt  or  Innocence  need  not  be  proved  nvhen  the 
challenge  Is  for  favor— id.  And  any  fact  or  circumstance  from  which 
bias  ana  mreiudice  may  be  inferred  is  admissible  in  evidence— 1  Den  io, 
181;  seesld.  121.  It  is  not  sufficient  to  prove  that  a  Juror  has 
formed  an  unfavorable  opinion  of  tlia  defendant-3Barb.  216;  see  post, 
S 1076,  note. 

1062.  If,  on  the  exception,  the  court  finds  the  chal- 
lenge sufficient,  it  may,  if  justice  requires  it,  permit  the 
party  excepting  to  withdraw  his  exception,  and  to  deny 
the  facts  alleged  in  the  challenge.  If  the  exception  is  al- 
lowed, the  court  may,  in  like  manner,  permit  an  amend- 
ment of  the  challenge. 

Challenge  to  panel.— An  amended  challenge  is  a  substitute  for  the 
original-46  CaL  256. 

1063.  If  the  challenge  is  denied,  the  denial  may  be 
OTS^f  and  must  be  entered  on  the  minutes  of  the  court,  or 
of  the  phonographic  reporter,  and  the  court  must  pro- 
ceed to  try  the  question  of  fact;  and  upon  such  trial,  the 
officers,  whether  judicial  or  ministerial,  whose  irregular- 
ity is  complained  of,  as  well  as  any  other  persons,  may  be 
examined  to  prove  or  disprove  the  facts  alleged  as  the 
ground  of  the  challenge. 

Bvidence  on  ohallenge.— The  defendant  cannot  offer  his  ex  pwrU 
■Adavit  in  evidence  in  support  of  the  challenge-48  GaL  256. 

1064.  When  the  panel  is  formed  from  persons  whose 
names  are  not  drawn  as  jurors,  a  challenge  may  be  taken 
to  the  panel  on  account  of  any  bias  of  the  officer  who  sum- 
moned them,  which  would  be  good  ground  of  challenge  to 
a  juror.  Such  challenge  must  be  made  in  the  same  form, 
and  determined  in  the  same  manner,  as  if  made  to  a  juror. 

Bias  on  summoning.— This  section  only  allows  a  challenge  of  the 
panel,  on  account  of  such  bias  in  the  ol&cer  or  person  serving  tbe 
venire,  as  is  mentioned  in  S 1073—49  Cal.  178.  Where  the  sheriff,  act- 
iittgt  had  formed  and  expressed  an  opinion  that  defendant  was  guilty, 
the  challenge,  on  the  ground  of  bias,  ought  to  have  been  allowed— 10 

1065.  If,  either  upon  an  exception  to  the  challenge  or 
a  denial  of  the  facts,  the  challenge  is  allowed,  the  court 
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must  discharge  the  jury  so  far  as  the  trial  in  question  is 
concerned.  If  it  is  disallowed,  the  court  must  direct  the 
jury  to  be  impanneled.    [In  effect  April  9th,  1880.] 

1066.  Before  a  juror  is  called,  the  defendant  must  be 
informed  by  the  court,  or  under  its  direction,  that  if  he  in- 
tends to  challenge  an  individual  juror  he  must  do  so  when 
the  juror  appears,  and  before  he  is  sworn. 

1067.  A  challenge  to  an  individual  juror  is  either— 

1.  Peremptory;  or, 

2.  For  cause. 

Bubd,  1.   See  46  GaL  122;  17  id.  e78. 
ambd,2,   Seel7GaLe78. 

1068.  It  must  be  taken  when  the  juror  appears,  and 

before  he  is  sworn  to  try  the  cause ;  but  the  court  may  for 

cause  permit  it  to  be  taken  after  the  juror  is  sworn,  and 

before  the  jury  is  completed. 

Ohallenge,  when  taken.— A  peremptory  diallenge  cannot  be  taken 
after  a  Juror  is  sworn  to  try  the  issues,  except  for  cause  shown— 46 
GaL  122;  37  id.  678;  10  id.  09.  In  a  criminal  action,  twelre  names  must 
1)0  drawn  from  the  Juryohox,  and  the  defendant  may  examine  each 
separately,  and  exhaust  his  challenges  for  cause  before  challenging 
any  one  peremptorily.  If  he  should  accept  say  six,  and  challenge  six* 
those  accepted  must  then  be  sworn,  and  six  additional  names  must  be 
drawn  and  presented  for  examination,  with  which  the  same  process 
should  be  repeated,  and  so  continued  until  the  jury  is  complete— ft 
Pac.  O.  L.  J.  882;  37  CaL  678;  46  id.  122:  45  id.  S2S.  If  a  Mrt/  attempt 
to  challenge  for  implied  bias,  and  it  being  disallowed  no  then  chal- 
lenges peremptorily,  if  it  does  not  appear  affirmatively  that  he  had. 
exhausted  his  peremptory  challenges  at  the  time  a  full  panel  was 
'^    *  -■    -ibydl8aiowanceofth5chaUengo-41Qal. 


exhausted  his  peremptory  cha 
sworn,  he  is  not  prejudioed  by 
430.   See20CaLI47. 


1069.  A  peremptory  challenge  can  be  taken  by  either 
party,  and  may  be  oraL  It  is  an  objection  to  a  juror  for 
which  no  reason  need  be  given,  but  upon  which  the  court 
must  exclude  him. 

Peremptorr  ohaUonge,  bow  takeii>— A  peretni>cory  chall^bg^  caq« 
not  btj  allowed  arttr  iba  Japor_lftawoni  to  try  t ho  Isauc,  eieept  for 


the  t  weWfi  jgroni  arc  i^assed  or  taken,  Uut  Uf^foru  tbcy  ciiro  sworn  to  try 
the  tri.';uo-4  C^l.  "Ml  10  Ld.  13l>  Flo  nijir  {ntern^'ao  bla  chftUeuH^  at 
aiif  tlm^tvfter  appeAmnce  of  \h^  Jtirorp  tlU  ba  l^iijworii  la^arLciarQile 
of  court*  reslrlctlng  him  lo  n  pjirtkuUir  time,  wgulU  b<i  in  conaidi;  with 


the  |yrecedin«  section— 24  Cat  U\  Rf?i5 ,17  iti.  6.40.    Tho  court.  In  the  ei- 
^rcLse  of  a  Bound  dlscPBllonr  ni'iy  nllQw  tho  pfosccutlait  ta  Lateri>0'e&a 

Eefemptory  ehiUeivge  after  tljo  Juror  haa  b^eu  ^{.'uiited^  aj^d  before 
e  iB  *wora  to  trr  tha  capae-J3  CaL  fi7Tj  atid  the  tourt  laay*  for  caoso, 
afler  Uio  Jufor  U  Bwom  and  before  tbA  jury  ^  cuc^Ute.  pflimlt  v*^ 
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emptonr  challcngcB  81  Id.  11.  Wtthout  nunlog  tlie  juror,  or  stet- 
iDf  ftett  ooming  to  his  knowledge,  a  demand  or  offer  to  cIiallenM 


i^r  tbe  twelM  Juror  is  accepted,  Imt  not  sworn,  may  be  propeny 
rezosed— 10  Gal.  t».  The  defendant  may  challenge  peremploniy  at 
any  time  after  the  name  is  drawn  and  before  the  juror  is  sworn  to  try 
tuei  cau8»-47  Cat  122;  24  Id.  IS;  10  id.  59:  4  id.  199.   On  duo  cause 


time  after  the  name  is  drawn  and  before  thejuror  is  sworn  to  tcy 
»u«!  cau8»-47  Cat  122;  24  id.  IS;  10  id.  59:  4  id.  199.  On  duo  cause 
shown,  the  court,  at  any  moment  before  the  case  is  opened  or  the 
^itor  is  sworn,  will  Mrmit  a  peremptory  challenge— 49  Cu.  241;  51  AUk 

1070.  If  the  offense  charged  be  punishable  with  death, 
or  with  imprisonment  in  the  State  prison  for  life,  the  de- 
fendant is  entitled  to  twenty  and  the  State  to  ten  peremp- 
tory challenges.  On  a  trial  for  any  other  offense,  the 
defendant  is  entitled  to  ten  and  the  Stat^  to  five  peremp- 
tory challenges.  [Approved  March  dOth,  in  effect  July 
1st,  1874.] 

107X.  A  challenge  for  caose  may  be  taken  by  either 
party.  It  is  an  objection  to  a  purticolar  jnror,  and  is 
either— 

1.  General— that  the  Juror  is  disqualifled  from  serving 
in  any  case;  or, 

2.  Particular— that  he  is  disqualified  from  serving  in 
the  action  on  triaL 

1072.  General  causes  of  challenge  are— 

1.  A  conviction  for  felony. 

2.  A  want  of  any  of  the  qaaliflcations  prescribed  by 
law  to  render  a  person  a  competent  juror. 

3.  Unsoundness  of  mind,  or  such  defect  In  the  faculties 
of  the  mind  or  organs  of  the  body  as  renders  him  incapa- 
ble of  performing  the  duties  of  a  juror. 

1073.  Particular  causes  of  challenge  are  of  two  kinds : 

1.  For  such  a  bias  as,  when  the  existence  of  the  facts 
is  ascertained,  in  judgment  of  law  disqualifies  the  juror, 
and  which  is  known  in  this  Code  as  implied  bias. 

2.  For  the  existence  of  a  state  of  mind  on  the  part  of 
the  juror  in  reference  to  the  case,  or  to  either  of  the  par- 
ties, which  will  prevent  him  from  acting  with  entire  im- 
partiality and  without  prejudice  to  the  substantial  rights 
of  either  party,  which  is  known  in  this  Code  as  actual 
bias.    [Approved  March  dOth,  in  effect  July  Ist,  1874.  ] 
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Ptetiovlar  oaniM  of  ekallMig*  aatt  of  two  kJnds— 4t  CaL  160. 

Subd,  1.  That  Im  had  fonnod  and  exorened  an  optidoa  m  to  ttia 
fnUt  of  the  prisoner,  or  has  shown  feelings  of  hostOitf  to  him.  Is  • 
good  ground  of  chaUenge— 3  Wend.  314;  see  49  Cal.  178. 

Subd,  2.  The  mero  formation  of  hypothetical  opinions  fomided  on 
hearsay  or  Information  wouldiiot  supporta  challeDge-4S Cal.  142:  pro* 
Tided  he  had  no  feeling  of  malice  or  ili-wiU  against  defendant— 49  CaL 
183;  The  chaUenge  must  be  entered  on  the  minutes,  and  application 
he  made  to  have  triers  appointed— 41  Cal.  89.  See  post,  S  1978*  note. 

1074.  A  cbaUienge  for  implied  bias  may  be  taken  for 
all  or  any  of  the  following  causes,  and  for  no  other: 

1.  Ck>n8angainity  or  affinity  within  the  fourth  degree 
to  the  person  alleged  to  be  injured  by  the  offense  charged, 
or  on  whose  complaint  the  prosecution  was  instituted,  or 
to  the  defendant. 

2.  Standing  in  the  relation  of  guardian  and  ward,  attor- 
ney and  cliisnt,  master  and  servant,  or  landlord  and  ten* 
ant,  or  being  a  member  of  the  family  of  the  defendant,  or 
of  the  person  alleged  to  be  injured  by  the  offense  charged, 
or  on  whose  complaint  the  prosecution  was  instituted,  or 
in  his  employment  on  wages. 

8.  Being  a  party  adTcrae  to  the  defendant  in  a  oiyil  ao> 
tion,  or  having  complained  against  or  been  accused  by 
him  in  a  criminal  prosecution. 

4.  Having  served  on  the  grand  jury  which  found  tha 
indictment,  or  on  a  coroner's  jury  which  inquired  into  the 
death  of  a  person  whose  death  is  the  subject  of  the  indict- 
ment or  information. 

5.  Having  served  on  a  trial  jury  which  h«s  tried  an* 
other  person  for  the  offense  charged. 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try  the 
BiOne  charge,  and  whose  verdict  was  set  aside,  or  which 
was  discharged  without  a  verdict,  after  the  case  was  sub- 
mitted to  it. 

7.  Having  served  as  a  juror  in  a  civil  action  brought 
against  the  defendant  for  the  act  chaiged  as  an  offense. 

8.  If  the  offense  charged  be  punishable  with  death,  the 
entertaining  of  such  conscientious  opinions  as  would  pre- 
clude his  finding  the  defendant  guilty;  in  which  case  he 
must  neither  be  permitted  nor  compelled  to  serve  as  » 
juror.    Lin  effect  April  9th,  1880.] 
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__,_jiL  Tliattieliad  fotoaed  or  eipres*ed*ii  unqiialliiea  opinion 
la  a  >llfl«l«tLt  ETOund-fl  €al.  •2'ZS:  1  iaAii}\  a  Id.  ML;  4L  M.  «4i;  41  [<]., 
fill;  4^liLlS4»  The  ffict  that  tho  Jaroifliaa  a  "  fixed  and  posLtlvo  optai^ 
loa  M  to  tti« question  of  defendant's  gnlJt:  or  tmiocence  "  docs  not  con- 
stitute a  cadse  of  cbnllen^s  for  Implied  blsa^st  Cal.  I&9.  Ho  Is  nqit 
^IsqiiBimed  If  ha  )ia3  fornif^d  an  opinion  from  what  b9  has  lieard, 
whfeh  it  would  require  evLdetice  to  rem  ore,  tf  tt  Is  not  unquallJlcd. 
and  bo  Is  williiiff  to  give  accused  a  fair  trial— 49  OaL  2iVG:  23  Id.  351 1  17 
Id.  141)'  nor  Is  tie  dlsqufiUfled.  because  he  lauoaMa  wfaen  questtoned 
to  dpflno  tl30  word  "  gualLfied  "—Id.    Wher&  he  had  expressed  hu  un- 

fneULfled  opinion,  IiQ  Is  In  JudgizK^nt  of  law  iucompetetit^4L  Cal.e^^i 
ia«20Ti  8  Ld,  £^}  m  [d.  133;  but  that  bs  bad  formed  an  op  I  id  on  from 
Wbathe  bad  reud  and  beard  U  not  anfDcLeDt  ground  of  cballon^e^lM 
Id.lSI.  There  Jaawldediferencebetweeim^flied'*  opinion  .formed 
After  boarltiar  tbe  f  [Vcts,  ^ml  ^  mere  ImpreB^loa  or  bypotbctlcal  oplnloa 
^4A  Cal.  79;  1^  id.  132^  45  id.  U^J;  Me  *  id.  347, 

3uid.9.  8«e2Ca].2S9;Mld.l7;13Wend.861.  Tbit he woold B«» 
convict  oa  clrcnmstantlal  evldeiico  It  a  good  groojid  of  cballeoge-M 

1075.  An  ezemptioii  from  aerrice  on  a  juzy  is  not  m 
caose  of  ohallenga,  but  the  privilage  of  the  person  ex- 
empted. 


diflQualifliBd,  IB  Of  topped  trovL 

— ^"""—  41  cat  411.  The  light ^ 

~  ~  '    St  A  privilege  oi  a  juror  cannot  he  tec^ 


qnaUflcation— 6  CaC  411.   The  right  of  exemption  of  a  juror  is  not  a 
^- — ^-« -^-.  «-  -ii  __.-.« -i.^ — r  cannot  he  teck- 

19111. 74x  11  Te& 
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loe;  or,  holding  exonsatorr  positions— 61  Me.  S95.  The  ezeoslng  or  • 
juror  for  such  leasons  Is  iRfitnin  the  discretion  of  the  court--e  Ala.  IMi 
MGa.Ud. 

1076.  In  a  challenge  for  implied  bias,  one  or  more  <tf 
the  causes  stated  in  section  one  thousand  and  seventf^ 
four  must  be  alleged.  In  a  challenge  for  actual  bias,  tha 
cause  stated  in  the  second  subdiTision  of  section  <»• 
thousand  and  seventy-three  must  be  alleged;  but  no  per- 
son shall  be  disqualified  as  a  juror  by  reason  of  having 
formed  or  expressed  an  opinion  upon  the  matter  or  causa 
to  be  submitted  to  such  jury,  founded  upon  public  rumci^ 
statements  in  public  journals,  or  common  notoriety;  pro- 
vided it  appear  to  the  court,  upon  his  declaration,  under 
oath  or  otherwise,  that  he  can  and  will,  notwithstaDdinc 
such  an  opinion,  act  impartially  and  fairly  upon  the  mak- 
ters  to  be  submitted  to  him.  The  challenge  may  be  oral, 
but  must  be  entered  in  the  minutes  of  -the  court  or  of  tha 
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phonographic  reporter.    [Approved  March  90th,  in  effect 
Jnly  1st,  1874.] 

Ohallengd  for  implied  bias.— The  challenge  for  impUed  Maa  moat 
reter  to  the  particaJar  stdMUTisioii  of  S  1074;  to  lay  he  challenges  the 
lurer  for  ImpUed  bias  U  not  sufflctent— 49  Cal.  169;  id.  178;  idTlOS;  id. 
Ml:41id.4M;id.97;97id.2niid.2S8;  16 id. ISO;  43 id. 448;  16id.l»; 
20  in.  147. 

3Uy77.  The  adverse  party  may  except  to  the  challenge 
in  the  same  manner  as  to  a  challenge  to  the  panel,  and 
the  same  proceedings  must  be  had  thereon  as  are  pre- 
scribed in  section  one  thousand  and  sixty-one.  except  that 
if  the  exception  be  allowed,  the  juror  must  be  excluded. 
Tlfe  adverse  party  may  also  orally  deny  the  facts  alleged 
as  the  ground  of  challenge. 

See  ante,  SS 1068, 1073, 1076. 

1078.  If  the  facts  are  denied,  the  challenge  must  be 
tried  by  the  court.  [Approved  March  30th,  in  effect  July 
Isi,  1874.1 

If  a  ohallengo  is  interposed,  and  the  opposite  party  demurs  to  its 
snlltciency*  an  Issae  is  raised,  and  the  juror  can  be  further  examined, 
other  witnesses  caUed,  and  the  matter  then  sulnhitted  to  the  court— 
16  Cal.  131.  But  the  dlisqualiflcation  must  be  mved  at  the  proper  time 
—6  Vol.  405.  The  competency  of  a  Juror  is  determined  by  the  court 
from  his  trial-29  CaL  m 

Subd,  3.  A  challenge  for  "actual  bias"  must  state  against  "whoai, 
and  U  agahist  defendant,  it  must  be  so  stated-87  Cat  27K 

Oompotoncy  of  Juror.— The  Taw  CDntrrEujilLnr.-^  iLjL  l- very  Juror  vfha  ' 
K\X9  tn  a  f^auaa  ^Lall  bavo  n  mind  f rco  from  all  bias  or  prcJudJco  of  aaj 
kind— 5  Cal,  349,  The  burdpii  of  proof  of  liicompeteDcy  1*  on  t lio  par^ 
a^^ertln^  It — IT  C^l.  39a.  The  tnqidry  nhouM  T\ni  Uo  limited  ta  chO 
LsoJateU  dufiStlOTi  of  iLlix«d  and  abEiQlute  &ulu1ioii— 1  Dti3jLo>  S€7i  3  itL 
IH,  EvLdBiico  tend  lug  to&liotv  Llcks  l^AdmlsElblo— L3^  FJa.UA;  xFor- 
k^f  Cr.  li.  IS;  ]  DenlOnl^L  A  gcbcral  lin predion  of  defeodiuit  belj!i# 
a  hud  uiaji,  from  r^ndliig^  etc  U  not  Adlsquanflcatlon— 13  (3al.  ItiiD;  2i 
id.  IT.  Being  n  polEcemiin»  anii  Mvlnj  ft  geui^nl  bad  oplzilou  of  people 
i^hjjurgpd  yfita.  crlcnDn,  1»  no  vpJiia  obj'pctJOD,  if  ocberwlaa  be  ta  coinp^ 
tGLit— JU  Cal.  129^  The  mure  bearLutr  ot  reading  about  a  caAS,  and  eveo 
a  G tsAfm 0 a E  ot  tbe  facts,  d oeA  ti ut  d tsq ual If  y~\ii  Cal .  12^.    Hefkrluff  tlw 


piirpnrti:d  lacU  rumored,  but  convcr^^Lii^  ivitn  nonooi  taoiviCDjeSi 
ftua  from  thlu  rotinlng  an  opinion,  tlors  not  fll^qijullfy— 17  Cal.  142. 
Is  not  tiuncLciiC  to  seE  uide  a  Juror,  that  Uis  h^  f  ormeu  an  unfitvoral 
opmloa  oC  tbe  accused— ^3  Barb,  viti;  tseo  3  UeiiiD,  i'2\.  'ihat  any  opin* 
ItKibaboacim  bechaog^d  l>T*]VldOQfe,,anO  an  ei:nr?43i.'d  wUlLnRiiedA 
tobBeovprnc-d  by  tbo  evtdeiicpj  cona^tltutesaBOodJuror,  If  otlitrwlaa 
quiiHned^l  Cal.  979^  But  f  f  a  proposed  junir  had  aaltl,  -'  Tbe  peopla 
ought  to  tfL^O  the  prls^QDE.-r  out  of  J(uL  and  haijg  him."  U  would  bo  crt^ 
to  allow  him  to  hh  oulbo  jury— 9  Gal.  m^;  but  see  43  Id.  114.  Fixed 
coAcln^Jooa  to  dlJiqnalLfy  must  amount  to  aettlod  convlctlonst  or  ther 
muist  bavo  beou  expr^^cd-^l  DenJo,  348 {  37  Cal.  &i2:  ab^  Iti  Id.  13^;  IT 
Id.  143?  iBid^lSft. 

l!079, 1060  of  said  Code  are  repealed.  [Approved  Maroh 
30th,  in  effect  July  1st,  1874.]^ 
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Trien.— Ol^eetlon  to  tho  appointment  of  tilen  mnst  be  niMle  at  the 
time,  and  the  grounds  of  objection,  if  oTerraled,  be  resenred  by  Ex- 
ceptions—4S  Cal.  167.  lYben  triers  are  not  asked  for,  the  parties  are 
bound  bytbe  decision  of  the  conrt-13 Ark. 720;  1  Mann. (Mich.) 4A1; 
4  Wend.  229;  21  id.  009.  The  trial  should  be  condacted  in  the  presence 
of  the  court— 19  Qa.  102. 

1081.  Upon  the  trial  of  a  ohaUenge  to  an  individual 
juror,  the  Jaror  challenged  may  be  examined  as  a  witness 
to  prove  or  disprove  the  challenge,  and  mast  answer 
every  question  pertinent  to  the  inquiry. 

Jnror  as  witness.— A  Chinese  defendant  has  a  right  to  ask  a  pro- 
posed juror  whether  he  would  as  readily  beltere  Chinese  testimony  as 
Qiat  of  white  men-4  Pac  C.  L.  J.  866;  id.  880. 

1082.  Other  witnesses  may  also  be  examined  on  either 
side,  and  the  rules  of  evidence  applicable  to  the  trial  of 
other  issues  govern  the  admission  or  exclusion  of  evi- 
dence on  the  trial  of  the  challenge, 

1083.  The  court  must  allow  or  disallow  the  challenge, 
and  its  decision  must  be  entered  in  the  minutes  of  the 

,  court.    [Approved  March  SOth,  in  effect  July  Ist,  1874.] 
Determination  of  challenge.— The  action  of  the  court  in  allowing 
a  challenge  for  imj>lljBd  bias  is  not  the.subject  of  an  cxcention— 51  CaC 

i  of  tiie  low 


144.  The  Supreme  Court  will  not  overrule  the  action  of  the  lower 
court  in  denying  a  chaUenge,  unless  it  is  apparent  that  it  abused  its 
discretion— 47  CaL  396.  When  the  court  overrules  a  challenge,  and  the 
prisoner  excepts,  the  exception  is  to  the  decision  overruliug  tho  cbal- 
lensre— 41  CaL  W.   The  decision  of  the  question  of  fact  raisc<l  by  the 


prisoner  excepts,  the  exception  is  to  the  decision  overruliug  tho  chal- 
lenge—41  CaL  W.  The  decision  of  the  question  of  fact  raisc<l  by  the 
challenge  Is  final,  and  not  subject  to  review  on  appeal— 49  CaL  itiS. 
Wheredonbts,  more  or  less  grave,  as  to  the  actual  state  of  mind  of  the 
Inror.  still  remain,  the  chaUenge  for  implied  bias  should  be  allowed— 
43  QiL  631.   See  anU,  S  1976;  and  past,  S 1170. 

1004, 1085  of  said  Code  are  repealed.  [Approved  March 
aoth,  in  effect  July  1st,  1874.] 
See  49  CaL  1«9;  and  ante,  SS 1074-107C 

1086.  All  challenges  to  an  individual  juror,  except 
peremptory,  must  be  taken,  first  by  the  defendant,  and 
then  by  the  people,  and  each  party  must  exhaust  all  his 
challenges  before  the  other  begins. 

1007.  The  challenges  of  either  party  for  cause  need 
not  all  be  taken  at  once,  but  they  must  be  taken  sep- 
arately, in  the  following  order,  including  in  each  challenge 
(ill  the  causes  of  challenge  belonging  to  the  same  class: 
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L  To  the  panel. 

S.  To  an  indiTidnal  Joror,  for  a  general  dlsqoalifioatioii. 

&  To  an  IndiTidnal  jnror,  for  an  implied  bias. 

4.  To  an  individual  joror,  for  an  actoal  bias. 

«eef70tf.e76;  45id.l». 

1088.  if  all  challenges  on  both  sides  are  disallowed, 
either  party,  first  the  people  and  then  the  defendant,  may 
take  a  peremptory  challenge,  unless  the  parties'  per- 
emptozy  challenges  are  exhausted. 

ft  tfa«  proMontioa  passes  the  hnror  to  the  defendant,  who  decllnea  to 
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CHAPTBB  II. 

TRB  TBIAL. 

iWt  Orderof trial. 

S  URM.  When  order  of  trisl  may  be  departed  firom. 

S  1098.  Number  of  eomuel  who  may  aifoe  the  eaae. 

S  lOM.  Defendant  presnmed  innocent.  Beasonable  doobl. 

S  1097.  Reasonable  doubt  as  to  degree  convicts  only  of  ]0weil». 

S  1098.    Separate  trials. 

S  1009.  Dlscbarging  defendant  that  he  maj  be  a  witness 

S  1100.   Same. 

S  1101.  Effect  of  such  discharge. 

S  1102.  Bules  of  evidence  in  civil  applicable  to  erlmhial  caaea* 

S  1108.  Evidence  on  trial  for  treason. 

S  1101.  Evidence  on  trial  for  conspiracy. 

S  1108.  When  burden  of  proof  shifts  in  trials  for  murder. 

S  1100.  Evidence  on  a  trial  for  bigamy. 

S  1107.  Evidence  upon  a  trial  for  forging  ban]E4>i]ls,  etc 

S  1106.  Evidence  upon  trial  for  abortion  and  seductloo. 

S  1109.  Evidence  on  a  trial  for  selling,  etc.,  lottery  ticketa. 

S  1110.  Evidence  of  false  pretenses. 

S  nil.  Conviction  on  testimony  of  accomplice. 

S  1112.  FroceedtDgs,  if  evidence  show  lilgher  oilenae  than  i 

CSepealed.] 

SlllO.  IHscbaige  jury  for  lack  of  Jurisdiction,  etc. 
S  1114.  Proceedings,  if  Jury  discharged  for  want  of  JuilsdIetlQa  dt 

offense  committed  out  of  the  State. 
S  lUi.  FrooeedlngB  in  such  case,  when  offense  committed  In  fMm 

State. 
flUO.  Same. 
S  1117.  Proceedings,  if  Jury  discharged  because  the  facts  do  not  tm^ 

stitute  an  offense. 
S  1118.  When  evidence  on  either  side  inclosed*  court  may  advise  jmg 

to  acquit. 
S  mo.  View  of  premises,  when  ordered,  and  how  conducted. 
S  1120.  Knowledge  of  Juror  to  be  declared  In  court,  and  he  ta  ^ 

sworn  as  a  witness. 
S  112L  Jurors,  separation  of,  during  triaL 
S  1122.  Jury,  at  each  adjournment,  must  be  admonished,  eteu 
S  1122.  Juror  unable  to  perform  his  duties,  proceedings. 


§  1093  TftTATi.  4Sfi' 

S  1124.  Court  to  dadde  qnestloiis  of  law  arlstog  during  trlaL 

S  113S.  On  Indictment  for  libel,  jury  to  determlnalaw  and  fact. 

S  1126.  In  all  other  cases  court  to  decide  questions  of  law. 

1 1 127.  Charging  the  Jury. 

S  1128.  Jury  may  decide  in  court,  or  retire  In  custody  of  ottcers. 

S  1 129.  Defendant  appearing  for  trial  may  1>e  committed. 

S  1190.  If  district  attorney  fails  to  attend,  coort  may  appoint. 

1093.  The  jury  haying  been  impanneled  and  Bwom, 
the  trial  most  proceed  in  the  following  order,  unless  oth« 
crwise  directed  by  the  court: 

1.  If  the  indictment  or  information  be  for  felony,  the 
clerk  must  read  it,  and  state  the  plea  of  the  defendant  to 
the  jury,  and  in  cases  where  it  charges  a  previous  con- 
Tiction,  and  the  defendant  has  confessed  the  same,  the 
clerk  in  reading  it  shall  omit  therefrom  all  that  relates  to 
such  prevtons  conviction.  In  all  other  cases  this  formal- 
ity may  be  dispensed  with 

2.  The  district  attorney,  or  other  counsel  for  the  people, 
must  open  the  cause  and  offer  the  evidence  in  support  of 
the  charge. 

3.  The  defendant  or  his  counsel  may  then  open  the 
defense,  and  offer  his  evidence  in  support  thereof. 

4.  The  parties  may  then  respectively  offer  rebutting 
testimony  only,  unless  the  oourt,  for  good  reason,  in 
furtherance  of  justice,  permit  them  to  offer  evidence  upon 
their  original  case. 

6.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  district  attorney,  or  other  counsel 
for  the  people,  and  counsel  for  the  defendant,  mHy  argue 
the  case  to  the  court  and  jury;  the  district  attorney,  or 
oth^  counsel  for  the  people,  opening  the  argument,  and 
having  the  right  to  close. 

6.  The  judge  may  then  charge  the  jury,  and  must  do  so 
on  any  points  pertinent  to  the  issue,  if  requested  by  either 
party;  and  he  may  state  the  testimony  and  declare  the 
law.  If  the  charge  be  not  given  in  writing,  it  must  be 
taken  down  by  the  phonographic  reporter.  [In  effect 
April  9th,  1880.] 
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Order  of  trial.— Au  order  excltiding  such  of  tho  jai^'rs  as  were  not 
Impsinneled  to  try  the  case  is  not  a  tleprivatlon  of  tno  right  of  pwbllc 
trlai— 5 )  Cal.  494.  Pcrsoniiacciisea  of  crlmeB alleged  to  have  boeu  com- 
mittoa  before  tlie  Ponal  Cotlo  took  effect  mo  to  ho  triedln  accordance 
with  tboformsof  proceduroprovidcd  in  the  Code— 4(i  Cal.  1 17.  Thougli 
the  reqaircments  of  tho  Coub  should  appear  wholly  imiuatcrlal,  a  fail- 
ure to  comply  with  them  may  bo  grounds  for  a  new  trial— ir>  Cal.  476. 

Subd.  1.  Tho  failnro  of  tho  clerk  to  read  tho  Indictment  Is  not-  a 
fatal  error  where  it  appears  that  the  jury  were  fully  informed  of  tho 
precise  chargo— 53  Cal.  494. 

Subd.  2.  The  opoziing  of  tbacaso  by  the  prosecution  is  a  simple 
statement  of  tho  theory  of  tho  case  without  arjmncnt  or  elaboration, 
and  tho  iutroductiou  of  proofs  uccessai-y  to  support  tho  indictment^ 
43  Cal.  34D. 

Subd.  3.  Tho  court  may  ezcludo  from  the  cou^^room  all  witnesses 
except  tho  ono  under  examination— >%  Cal.  4.01.  In  general,  tho  court 
will  on  tho  application  of  cither  of  tho  parties  direct  that  all  witnesses 
but  llio  ono  mider  examination  shall  Jcavo  tho  court— 53  Cal.  4)3;  1 
■\VliCel.  C.  C.  123;  see  ante,  8  8B7;  and  at  any  neriod  of  tho  case- 1 
tVbccl.  C.  C.  123.  It  is  In  tho  sound  discretion  of  the  court— J!)  Cal.  C22. 
Should  a  witness  bo  present  in  disobedience  to  tho  order  excluding 
liim,  bo  is  in  contempf.but  it  is  no  ground  forrejectinprbis  tssMmouy— 
30  Cal.  430;  3  W.  Va.  705.  Seo  note  to  subd.  2.  See  Evidencs,  post,  S 
liOJ,  and  note.  . 

Righto  of  prosecntion.— The  prosecution  cannot  be  compelled  to 
fntroduco  particular  witnc3ses->-32  Cal.  00. 


£ 


Higlitsof  defendant.— A  defendant  ought  not  to  bo  deprived  of  the 

ji-soiiai  iirescnco  of  a  witness  which  may  bo  had  at  tho  trial- 23  Cal. 
J45.  In  criminal  prosecutions  tho  accused  chall  liavo  tho  i)rocesa  of 
tho  court  to  compel  tlio  attendance  of  witnesses  in  his  behalf.  Seo 
Const.  Cal.  art.  1,  S  13.  Dsfendant  as  witness— seo  ante.  p.  13.  Defend- 
ant l.»  not  entitled  to  a  bill  of  particulars  of  tho  cvidcnco  relied  on  to 
sustain  tho  Indictment— 65  Cal.  236;  but  seo  contra,  imder  the  practico 
ill  other  States— 11  Pick.  432;  1  Gray,  436;  2  id.4J4:  4  id.  11;  15  Plclt. 
822;  41Vt.&26;  11 B.  1. 314;  107  Mass.  32D. 

Rights  of  witnesses.— Witnesses  shall  not  be  unreasonably  detained 
nor  i-oufmed  in  any  room  where  criminals  aro  actually  imprisoned— 
Const.  Cal.  art.  i.  ii  6. 

Subd.  4.  Where  defendant  is  surprised  at  tho  exclusion  of  evi- 
dence relied  on  to  establish  his  point,  lie  may  apply  for  icavo  to  intro-' 
duco  oiher  testimony— 17  Cal.40U.  Tho  defendant  is  as  luucb  bound  to 
produce  testimony  to  rebut  the  testimony  wliich  tends  to  prove  liis 
-uilt  ns  any  other  testimony  of  tho  prosecution— 28  Cal.  423.    See  post, 

1102,  notes. 

Subd.  5.   In  cases  tried  since  tho  Penal  Code  took  cITect,  the  dis- 


ft 


trirt  attorney  must  open  and  may  conclude  the  argument— 4. >  Cal.  117; 
chaiigintf  tho  rulo  as  prescribed  iu  tho  jimendatory  statuto  of  1864— see 
43  id.  J.w.  That  tho  prosecution  must  open  and  may  conclude  tho 
iirsrument,  does  not  chango  tlio  ndo  i)rescribcd  in  §  lOSM,  tliiit  accused 
may  he  beard  by  two  counsel— 4J  Cal.  VA.  When  other  counsel  aro 
associated  with  tho  district  attorney,  tho  court  mar,  in  Its  discretion, 
for  good  reason,  allow  tho  associate  counsel  to  conclude— 4/  Cal.  106; 
46  id.  303;  and  the  presumption  i.5  that  tho  court  bad  fjood  r?.iso;i  for 
allowiuj  hira  to  conclude— id.  Under  tho  old  rule,  it  w.u  competent 
for  tho  court  to  require  tho  counsel  for  defendant  to  open  and  ihe 
couuscl  for  the  prosecution  to  close  tho  ai^jfiiment,  without  statlJig 
any  reasoji  for  tlie  ruling— 44  Cal.  100;  4 J  id.  156:  but  fise  4!>  id.  117.  It 
Is  Irregular  for  tho  prosecution,  against  tho  objection  of  defendant's' 
couuscUto  comment  on  tho  refusal  of  defendant  to  be  cross-examiued' 
Pek.  Code.— 86. 
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M  to  thowlioieea8e-41CaL  490:16  Id.  «21  The  counsel  for  Uie  prls- 
oner  Is  not  entitled  to  make  his  aigoment  when  the  prosecutiou  closes ; 
it  is  to  be  made  when  the  evidence  is  concluded— 43  Cal.  349.  Courts 
may  limit  counsel  to  a  proper  and  reasonable  consumption  of  time  In 
presentinff  cases  to  Juries,  but  this  discretion  in  capital  cases  should 
be  carefully  exercised,  and  only  under  extraordinary  circumstances~lS 
Cal.  581.  The  limitation  must  in  no  case  deprive  a  defendant  of  his 
opportunity  to  maice  a  full  defense— 13  Cal.  581.  As  a  general  rule, 
reading  law  to  a  lury  is  oblectionable,  but  there  ore  cases  in  which  it 
may  bo  aUowod,  uy  way  of  illustration»  subject  to  the  instructions  of 
the  court-44  Cal.  70. 

^tiM.  a.  Chafga  of  court. -A  wjfitteti  rhnge  may  be  waived  by 
tbo  dcf{.'t]iknt-^5  Col.  GS2;  but  tbo  court  c:iunot  deliver  an  oral  charge 
wlrhaQtaofondiuit'3  cnnsent-41  M,  ;t^4:  hi- 29;  but  with  ills  consent, 
pr  tlm  mntiiui  consent  ot  tho  panies.  It  ikiay— 43id.29;  id.  384.  The 
entry  in  the  iniimtea  at  tUti  roiirt,  Hint  '^  [;Ue  court  charge  the  Jury 
oriUri\a  written  cLujf^Efe  tM?ititf  eajpre^sbr  wrLived,"  must  bo  construed 
m  a  mutual  consent— 4J  Cal.  iril.  A  dcfeiidLint  is  entitled  to  stand  en 
bU  rlglUH^^uKl  uoclI  nDl^xc{?i>t  to  ibo  cEi:ir;^oat  tho  time  it  lsglven~ 
Ti  coT  ^^^\  auO  Ul^  coiigcnt  I'liuuot  ha  presumed  from  his  failure  to  ob- 
ject—4  H  i  il . ::;] ;  U  Ut.  im.  i^n  o  po.\t,  ii  li  jT,  n  r  i  il  note.  It  is  irregular  for 
counaeii  o^^tiia^^t  tUe  objection  of  dcrpiiildui  to  comment,  in  Tils  argu- 
ment, vipon  tUe  refnSAl  oC  ilcrcnUant  to  he  cross-examined  to  the 
whi>ti}  f^^$e,  Olid  for  tho  court  to  ponnit  such  comments-41  CaL  430: 
seid.si:?, 

Readinff  a  deposition  to  the  jury  in  the  absence  of  the  defendant, 
either  before  or  after  retiring,  is  error  for  which  a  new  trial  will  be 
granted— 5  Cal.  72.   See  post,  §1345. 

The  Constitntion  does  not  prohibit  judges  firom  determining  and 
charging  a  jiuy  whether  there  is  any  evidence  with  regard  to  an  Issue, 
or  tenamg  to  sustain  a  fact  on  which  n  Judgment  may  depend— 49  Cal. 
180.  8o,  where  there  was  no  evidence  to  prove  the  Killing  man- 
shiughter  or  excusable  homicide,  it  is  not  error  to  charge  that  if  it 
was  willful,  intentional,  deliberate,  and  premeditated,  it  is  murder  in 
tho  ilrst  degree,  otherwise  not— 49  Cal.  180.  Tho  Judge  may  **  state  the 
testimony *^ to  tho  Jury— 17  Cal.  169;  Const.  Cal.  ait.  vl,  S  15),  emte»  p.  21 ; 
but  ho  cannot  stato  tho  effect  of  the  testimony— 16  Cal.  138.  It  is  for 
the  Jury  to  determine  whether  the  evidence  amounted  toproof  of  the 
fact-30  Cal.  153;  16  id.  98:  id.  138;  17  id.  169;  14  id.  438.  Iftho  charge 
appears  on  tho  record,  and  the  record  shows  nothing  to  the  contrary, 
the  presumption  is  that  it  was  fairly  taken  down  by  the  reporter,  ao- 
coroing  to  the  provisions  of  the  Code-45  CaL  653.   See  post,  §  1 127. 

Evidence  may  be  such  as  to  justify  the  court  In  charging  that  if  the 
jury  believe  defendant  killed  deceased,  and  that  before  doing  so  he 
declared  it  to  be  ills  Intent  to  kill,  the  killing  was  done  with  express 
malice  and  deliberaUon-45  CaL  322. 

The  charge  given  by  the  court  on  its  own  motion  is  no  part  of  the 
judgment  roll,  and  cannot  be  reviewed  on  appeal  from  the  judgment 
—44  Cal.  598.  If  the  court  refuses  a  charge  onco  clearly  given,  it  should 
distinctly  inform  the  jury  that  this  is  the  reason  for  the  refusal— 8  CaL 
890;  13  id.  172;  17  id.  142. 

Xnstmctions.— An  instruction  should  be  based  on  evldence-43  Cal. 
851;  6  id.  217:  51  id.  498;  24  id.  28;  30  id.  207:  15  id.  482:  1  id.  385;  47  id 
96.  An  instruction  which  goes  to  the  acqnlttal  of  the  defendant,  must 
be  broad  enough  to  cover  the  essential  facts  in  the  case— 55  Cal.  18S. 
An  instruction  which  ignores  the  possible  guilt  of  the  defendant  as  a 
present  aider  and  abettor  of  tho  kuling,  should  not  be  given— 48  Cal.  64. 
The  court  may  strike  out  a  clause  from  tho  instruction,  which  is  Irrel* 
evant,  and  not  connected  with  the  remainder— 49  Cal.  169.  See  post,  S 
117e.   If  an  instruction  is  not  sufiaclently  explicit  as  to  the  preponder> 
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anco  of  ovldenoe,  defendmit  shonld  vlk  tbe  conrt  to  nuiko  it  more  ex* 
pUclt-42>  CaL  650.  An  Instroction  tbat  there  was  a  conspiracy,  and 
that  defendant  was  mnrdered  in  porsnance  of  the  conspiracy,  aud 
tbat  the  verdict  shonld  be  guilty,  is  not  errone4nu-49  Cal.  650.   See 

1094.  When  the  state  of  the  pleadings  requires  it,  or 
in  any  other  ease,  for  good  reasons,  and  in  the  sound 
discretion  of  the  court,  the  order  prescribed  in  the  last 
section  may  be  departed  from. 

It  is  within  the  dlsoretioA  of  the  court  to  depart  from  the  order 

I  prescribed  In  the  preceding  section  as  to  ar^nmenis  of  counsel— 43  Cal. 
ra.  It  is  competent  for  tbo  court  to  require  tho  counsel  for  the  de- 
fendant to  open,  and  the  counsel  for  the  prosecution  to  close— 44  CaL 
140.  Where  nothing  to  the  contrary  appears  on  the  record,  the  pre> 
sumption  is  tiiat  the  court  had  good  reason  for  allowing  associate 
counsel  to  conclude  the  argument  before  the  Jury— 46  CaL903;  see  47 
Id.  105;  43id.U5. 

1095.  If  the  indictment  or  information  be  for  an  of- 
fense punishable  with  death,  two  counsel  on  each  side 
may  argue  tbe  cause  to  the  jury.  If  it  be  for  any  other 
offense,  the  court  may,  in  its  discretion,  restrict  Die  ar- 
gument to  one  counsel  on  elich  side.  [In  effect  April  9th, 
1880.] 

In  a  capital  case,  tho  court  may  allow  more  than  two  counsel  to  ad- 
dress the  Jury  on  each  side— 48  Cal.  236;  see  43  Cal.  133.  Seo  Const. 
ProT.  ante,  poko  17.  See  ant0,  $  1093,  subd.  5,  note.  Tho  order  of  ar- 
gument is  subject  to  the  discretion  of  the  court-see  ante,  S  1094,  and 
note;  and  see  65  Cal.  296. 

1096.  A  defendant  in  a  criminal  action  is  presumed  to 

be  innocent  until  the  contrary  is  proved,  and  in  case  of  a 

reasonable  doubt  whether  his  guilt  is  satisfactorily  shown, 

he  is  entitled  to  an  acquittal. 

Burden  of  proof.— In  criminal  cases,  the  prosecution  is  required  to 
prove  two  things;  first,  that  tho  crime  has  been  conunltted;  and  sec- 
ond, that  it  was  committed  by  tbe  person  charged,  and  by  none  other 
-31  Cal.  567;  see  24  Pick.  306:  28  Ala.  693:  McCahon,  134;  6  Mo.  455. 
Without  some  evidence  tendmg  to  show  that  a  crime  has  been  com- 
mitted, the  question  as  to  the  person  by  whom  committed  cannot  arise 
—31  Cat  567.  That  a  crime  has  been  conunitted,  cannot  be  proved  by 
the  extrajudicial  c(Mif essions  or  statements  of  the  prisoner  alone— 31 
CaL  538:  33  Miss.  85'i.  There  must  bo  somo  corroborating  circumstan- 
ces tending  to  show  that  a  crime  has  been  committed— 31  Cal.  568;  82 
ld.81isee  15  Wend.  148;  26  Miss.  157;  S3  id.  450;  16  Wend.  53;  28  Mo. 
219.  Where  there  Is  an  entire  want  of  evidence  of  the  corpus  delicti, 
except  statements  made  by  tho  prisoner,  the  court  should  direct  the 
Jury  to  acquit-31  Cal.  568.  The  evidence  must  be  confined  to  the 
crime  chjurged— 35  Cal.  570;  36  id.  526:  S3  id.  81.  Guilty  Imowiedgo  is 
an  ess^itial  circum^nce  to  prove— 16  Cal.  98;  but  Immaterial  avcr- 
jkients.  which  may  be  rejected  as  surplusage,  need  not  be  proved— 31 
N.  H.  521;  7  Iowa,  255.   Burden  of  proof,  wnen  shifts— see  pott,  S 1105; 
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The  hypothesis  eontended  for  by  thenrosecntloii  most  be  estab- 
lished to  iin  absoluto  moral  certainty,  to  too  exclusion  of  any  i*ational 
probability  of  any  other  bypotUcsis  being  truc»  or  tho  Jury  must  find 
tlie  defendant  not  Ruilty-4J  Cal.  535:  30  id.  154:  32 id.  435;  118  Mass.  1. 
It  is  not  required  that  Inculptitory  facts  be  absolutely  incompatible 
with  the  innocence  of  tho  accused— 41  CaL  06.  A  mere  preponderance 
of  evidence  is  not  sufflcieut— 61  Cal.  373;  47  id.  97:  41  ur.  UJ.  On  the 
other  hand,  it  is  not  necessary  that  inculpatory  facts  bo  absolutely 
incompatible  Tiritli  tho  innocence  of  the  -accused— 41  Cal.  C6.  Where 
independent  facts  and  clrciunstances  are  relied  on,  in  case  of  olrcum- 
Btantiiil  evidence,  each  essential  independent  fact  in  Iho  chain  or. 
series  of  facts,  must  bo  established  to  a  moral  certainty,  beyond 
reasonable  doubt,  and  to  tho  cntli'o  satisfaction  of  tho  fury— 54  Cal.  398; 
89  id.  826;  27  Ala.  20;  22 id.  20.  It  ontfht notonly  to  bo  consistent  with 
tlio  prisoner'a  ffuilt»  but  inconsistent  with  any  other  rational  conclusion 
—41  Cal.  CO;  4  Parker  Cr.  R.  336;  19  N.  Y.  549;  49  id.  137;  41  Tex.  2C9:  id. 
842;  46  Ga.  637;  25  Miss.  584;  5  Blackf.  579;  2  Blatchf.  207;  5  id.  579. 

If  a  juror  goes  Into  tho  trial  with  bis  mind  imprejudiccd,  knowing 
nothing  of  tho  facts,  and  becomes  satisfied  without  doubt  from  the 
testhnony  that  tho  prisoner  is  ffuilty,  there  can  be  no  reasonable 
doubt  in  his  mind— 37  Conn.  356. 

As  against  the  defendant,  the  facts  must  be  proved  beyond  a 
reasonable  doubt— 5  Cal.  129;  while  on  the  part  of  tlio  defendant, 
preponderathig  proof  is  sufQcient  to  establish  a  fact— 5  Cal.  129;  6id« 
410;  24  id.  23i);  SCO  49  Cal.  14.   Presumption— seopo<^  §  1102,  note. 

F^ovinco  of  jury.- It  is  thia  .peculiar  province  of  the  jury  to  draw 
the  conclusions  from  the  evidence,  in  which  they  are  not  to  bo  Inter- 
fered with,  nor  prohibited,  nor  iiided  by  tho  court— see  17  cal.  377;  27 
Id.  607;  30  id.  214;  id.  151;  31  id.  409:  32  Id.  213;  so,  it  is  their  province 
to  find  malice— 6  id.  214;  and  the  identity  of  property— 32  id.  CO;  23  id« 
150.  Tho  circumstances  producing  the  conclusions,  but  not  the  im- 
pressions themselves,  are  tho  subjects  of  proof— 8  Cal.  390;  and  error, 
in  permitting  certain  improper  evidence  to  go  to  tho  jwTy,  may  be 
cured  by  striking  it  out,  and  mstructing  the  jury  in  regard  to  it— 34  id. 
176. 

Reasonable  doubt  Is  that  state  which,  after  entire  comparison  and 
consideration  of  all  the  evidence,  leaves  the  minds  of  tho  jurors- in 
that  condition  that  they  cannot  say  they  feci  an  abiding  conviction,  to 
a  moral  certainty,  of  the  truth  of  the  chai-ge— 47  CaL  17;  41  ia.2f;0j  ^ 
certainty  that  convinces  and  directs  the  understanding,  and  satisnes 
tho  reason  ;ind  judgment  of  those  who  are  bound  to  act  couscicuUously 
upon  it-44  Cal.  290. 

Tho  jury  must  be  satisfied  beyond  a  reasonable  doubt  that,  every 
fact  essential  to  constitute  tho  ofifenso  has  bcert  proved-^T  Cal»  67;'  47 
id.  406;  5  id.  127;  6  id.  217;  id.  410;  U  N.  Y.  Supreme.  369;  45  Ala.  66;  2? 
!d.  20.  They  must  bo  satisfied  beyond  a  reasonable  doubt  that  defend'* 
ant  ;md  no  other  person  committed  the  crlmo-.5-J  Cal.  446;  :^9  id.  326: 
4i  id.  6S5.  'Ihey  cannot  convict  merely  because  they  believe  the 
ovidenco  is  such  that  a  man  of  prudence  would  act  upon  it  In  ids  owir 
affairs  of  greater  importance— 51  Cal.  873;  see  8  Nev.  403;  10  Minn.  407; 
18  id.  208;  81  Ind.4}ri.  No  conviction  should  be  had,  unless  tho  Jury 
are  entirely  satisfied,  from  the  evidence,  that  the  defendant  is  guilty-^ 
89Cai.326. 

Whero  two  persons  at  the  same  time  fire  at  another,  and  there  is 
no  evidence  of^conspiracy,  and  tho  jury  are  In  doubt  as  to  to  which 
killed,  the  one  on  trial  Is  entitled  to  tho  benefit  of  tho  doubt— 45  Cal. 
290;  but  otherwise  if  there  is  proof  of  a  conspiracy— id. 

If  the  whole  testimony,  taken  together,  leaves  no  room  for  a 
reasonable  doubt  on  the  point  of  venue,  the  venae  is  sufficiently 
proved— 48  CaL  338..  . 
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1097.  When  it  appeals  that  the  defendant  has  com- 
mitted a  public  oflFense,  and  there  is  reasonable  ground  of 
doubt  in  which  of  two  or  more  degrees  lie  is  guilty,  he  can 
be  conyicted  of  the  lowest  of  such  degrees  only. 

See  ante,  S 1010.  note. 

Instances  of  conviction  of  lower  offense— 4  Cal.  376;  ft  Id.  278;  6  Id. 
MS ;  17  id.  833 ;  3ft  id.  391.   See  ante.  S 1016,  note  3. 

.  1098.  When  two  or  more  defendants  are  jointly 
xharged  with  a  felony,  any  defendant  requiring  it  must  be 
tried  separately.  In  other  cases  the  defendants  jointly 
charged  may  be  tried  separately  or  jointly  in  the  discre- 
tion of  the  court.    [In  effect  April  9th,  1880.] 

Separate  trials.— A  defendant  in  a  Joint  indictment  has  a  rlirlit  to 
Ceinaod  a  separate  trial,  orto  waive  tno  rigbt— 8  Cal.  803;  see  ft  id.  184. 
"Where  defendants  waived  separato  trials,  bat  before  tbo  Jury  was 
sworn  moved  for  separate  trials,  it  was  in  the  discretion  of  the  court  to 
refase  tlio  application— ftft  Cal.  230.  On  clectingr  to  be  so  tried,  and  be- 
ing tried,  ono  may  bo  n  witness  for  tbe  other— ft  Cai.  134;  20  id.  440;  ) 
Humph.  99;  e  Mo.  1 ;  1  Ga.  610;  4  Wash.  C.  C.  428. 

1099.  When  two  or  more  i>ersons  are  included  in  the 
jiame  charge,  the  court  may,  at  any  time  before  the  de- 
fendants have  gone  into  their  defense,  on  the  application 
of  the  district  attorney,  direct  any  defendant  to  be  dis- 
charged, that  he  may  be  a  witness  for  the  i>eople.  [In 
effect  April  9th,  1880.] 

Discharge^— The  discharge  must  he  at  the  trial,  before  defendant 
has  gone  iutO  his  dof  euso,  by  the  court  of  its  own  motion,  or  on  applK 
cation  of  tbe  district  attorney— 48  CoL  2ft3.  A  defendant  cannot  be 
discharslcd  from  the  indictment  without  trial  except  in  the  cases  i>ro- 
Tlded  by  statute -id.  One  indicted  as  an  accessory  Is  a  competent 
witness  for  tho  people  hi  the  trial  of  tho  principal— 44  Cal.  ft39.  An  in- 
struction  by  the  court  to  such  witness  that  bis  evidence  cannot  be 
nsedasminsthimself ,  docs  not  prejudice  defendant— id.   Tho  discharge 

gfoueTlefendant Jointly  indicted,  tomakehimawitnessforthe  people, 
I  in  effect  an  acquit  tal— 24  Cal.  48.  A  promise  by  tho  prosecuting  nttorw 
ney  or  the  committing  magistrate  of  immunity  from  punishment  fur- 
tiishes  no  ground  for  a  dischiuge  of  the  prisoner  when  on  trial— 48  CaL 

1100.  When  two  or  more  persons  are  included  in  the 
same  indictment  or  information,  and  the  court  is  of  opin- 
ion that  in  regard  to  a  particular  defendant  there  is  not 
sufficient  evidence  to  put  him  on  his  defense,  it  must  or- 
der him  to  be  discharged  before  the  evidence  is  closed, 
that  he  may  be  a  witness  for  his  codefendant.  [In  effect 
AprU  9th,  1880.] 
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When  Joint  defimdanls  are  separately  tried,  each  may  be  a  witness 
for  the  other-A  CaL  184;  20  id.  440;  2  Humph.  99;  6  Mo.  1;  1  Ga.  610;  4 
Wash.  C.C.  428. 

1101.  The  order  mentioned  in  the  last  two  sections  is 
an  acquittal  of  the  defendant  discharged,  and  is  a  bar  to 
another  prosecution  for  the  same  offense. 

Discharge  £rom  indictment— an  acquittal— 24  Cal.  4ft;  see  48  id.  253^ 

1102.  The  rules  of  evidence  in  cItU  actions  are  appli* 

cable  also  to  criminal  actions,  except  as  otherwise  pro^ 

vided  in  this  Code. 

Name  of  defendant.— It  may  he  prored  that  defendant  was  known 
by  tlio  iiame  mentioned  in  the  indictment,  auii  also  by  another  name 
—46  Ga.  269.  Where  a  person  indicted  by  liis  initials,  the  fact  whether 
he  is  80  Imown  may  be  nut  m  issue,  and  if  so  nroved  against  him  iie 
may  be  cuuvicted— 49  Ala.  911.  The  initial  uf  a  mldUIe  letter  of  a 
name  is  no  part  of  the  name,  hence  a  vaiiance  is  immaterial— 33  111. 
457:  but  where  the  first  name  was  an  initial,  and  tho  second  name  was 
In  full,  by  which  appellation  he  was  generally  Icnown,  the  indictment 
is  not  sustained  by  proof  that  he  usually  signed  both  christian  names 
by  initials— 12  Ohio  St.  427.  Whether  a  person  is  as  well  known  by  one 
name  as  another  is  a  question  of  reputation,  custom,  and  usage— 11 
Gray,  320;  see  M  Me.  5ay.  . 

Upon  the  isane  as  to  the  name  of  the  defendant,  the  fact  that  to  a 
former  indictment  by  the  same  name,  she  answered  on  her  arra^- 
ment,  is  proper  for  consideration  of  tho  Jury— 40  Me.  438.  If  there  is  a 
variance  in  the  sound  of  the  name  as  spelled  in  the  indictment,  and 

{roved  at  the  trial,  defendant  ought  to  be  acquitted— <>  Parker  Cr.  R; 
i;  but  where  the  difference  is  scarcely  perceptible  the  variance  is 
Immaterial— 37  Ala.  106;  16  Gray,l;  6811J.160;  8.C.  1  Green  C.B.T04. 
The  question  of  idem  sonans  is  for  tho  jury  and  not  for  tho  court— 29 
Gratt.  825;  but  where  defendant  omits  to  submit  it  to  tho  jury  as  a 
question  of  fact,  he  waives  the  right  to  insist  on  the  objection— 14  Gray* 
iw;  see  25  Tex.  674. 

Where  identity  is  an  important  question,  witness  may  be  asked 
where  his  acquaintance  was,  and  what  was  his  own  business— 55  Mo. 
200.  An  answer  made  to  the  clerk  of  the  court  demanding  his  namo  is 
part  of  the  testimony— 49  CaL  SUA.  If  the  name  of  tho  person  injured 
is  alleged  as  unknown,  the  pi*oof  must  correspond  with  the  allegation^ 
and  if  there  be  no  pixraf,  defendant  cannot  be  convicted— 30  lud.  115: 
but  sec  30  Conn.  500. 

Intent— Intent  tnfly  be  proved  directly  or  by  any  clrcixiiiatiuicc« 
tenUinfTti^  rstabll^h  ft— it  Cal.  &T2.  Whi^roit  1&  proved  that  n  (rLma 
b^  Lll'u  comtiiittud.  and  tlioclrctim^tiince.^  paint  totlio  n{:i!U!»t'<l,faetft 
tending  to  aliow  n  motivot  thoiiyli  rc?niote,  mo  admlssllilo—  ll  Ala.  4 H. 
Wljcre  motive  li  material  It  cannot  hn  ImngEned,  UuLfai:ts  f  tom  whtrh 
Itlj  Inferred  must  bo  proved— 4  >K,  If.  1J7?  proof  nf  a  (previous  lit<r^gual 
<lli  Per  airy  Ji  proper  \ar  tmi^ldern.tlen  oti  thfl  nqijaUon  of  iiJuLlva— 4 
Parker  Cr»  It  JHO.  St^parate  mid  distUict  ft  Ion  res  m^y  bo  pmvcd  to 
CstiiLiiisU  the  L'3tl:>leiict^  at  amative  totoiniidtllio  criincj  In  question— 
i  Ai'k.  M;  41  A  in.  411,1:  3  n^iHk,  &:j;  3  Puiker  Cv.  R.  ti^l;  4  hr  71 :  bcO  3 
La.  An.  ^U.  Where  ihe  character  of  an  net  depojida  upon  the  latea* 
tlon  with  which  It  w:ui  iloiic,  tlio  K^nomn^-e  of  the  person  doiurrjt^ii^f 
bo  conslileri'il  un  tlio  question  of  nlagiiUt— J7  Tex.  iiW.  It  is^tut  tUa 
Jury tu  ddtcnnljjG  tbo  qncstloii  of  intent— Sa  CaL  415.  livery  sajie  por^ 
sou  i^  preanmed  to  Xntijud  the  t-onscqueuecs  of  ids  own  act,  and  an  mK 
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lAwftal  act  done.  Is  done  with  an  nniawful  Intent-M  CaL  201j  69  Me. 
30;  ft  Barb.  203;  2Dev.  269;  11  6a.  619;  »  Gratt.  A94;  ISM.  J.  L.  S61;  | 
Halst.220:  Bind.  290:  40 id.  263;  fi6id.263;  5Ired.  350;  ISJohus.  115;  S 
How.  (Miss.)  656;  4  llaBS.  391:  fiO  id.  103:  id.  410;  82  id.  337;  7  N.  T. 
«»:  13  Wend.  87:  60  Ala.  445;  01  111.  143.  Intent  to  maim  or  disfismre 
may  be  presumed  from  clrcuinstances,  and  it  Is  not  necessary  to  prove 
antecedent  ffrudges,  threatenlnss,  or  an  express  design— 1  Bayw,  19li, 
lYliere  one  Is  purposely  shot  under  tho  mistaken  belief  that  he  is  a  dif* 
ferent  person,  intent  will  be  presumed— 18  Cal.  636;  21  Ohio  St,  306;  I. 
Ga.  2: 11  Humph.  159;  Wright,  20;  69  Mass.  306;  2  Strob.  77.  Intent 
may  be  inferred  from  tatoU  and  circumstancet— see  Desty's  Crim. 
Law,  s  6  a. 

Locns  duUcti— The  prosecution  must  provo  the  ofEenAe  committed 
IftUjBi.oui]tytliarKcdl]itbolutllctmeiit— 4liCnl.aaa;44ld.lM.  WUciro 
Iho  venue  is  laid  lu  Llio  county  to  wlilcli  tho  Etolcu  property  Las  l^ecil 
brouglu,  It.  Utoniisctcntfor  the  pmaecutlon  to  yruvotlini  tlie  prop- 
erty was  stolen  in  luiotlier  connt>*— 40  Crvl.  tl3,  TU^  cstimute  of  a 
wjtnf^^wlio  ]i»d  1>e;cii  uTi  tbourouiid  fl^ltJioiit  cicti^ally  ti^ivmu  moofl* 
nrcU  Uii3  iLi^taiico.  U  lulniliullilo  tutirovo  iLviiutlierlJie  pla^tiof  KHiln; 
Tiaa  wUblii  Ave  liimUrt^d  yards  of  ilia  comity  Unf- w  Cul,  'J3&,  IVUcie 
tlio  ovidenefl  teuiled  to  Bbowtlio  uHenso  i^omtultted  wltbln  a  certata 
tiMooii,  ijutiiotblitif  lu tbo rocoiLl  teu'llni? Id filiow that  ttio snlonti  wna 

Judicial  notice  will  be  taken  of  the  territorial  extent  of  jurlsdlctloa 
and  sovereignty  of  their  own  de  facto  ff  overnment  and  its  subdiTlsionf 
—1  Cal.  13:l9  id.  40;  3  DaU.  297;  7  Peters,  341. 

AlibL— An  alilA  is  a  fact,  and  its  existence  Is  established  by  the  same 
evidence  as  any  other  fact— 47  Ala.  659.  It  need  not  bo  established  be* 
youd  a  reasonable  doubt-7  Cold.  92 ;  li  Ind.  orO;  89  111.  457 :  42  Ind.  873;  4i 
id.  311 :  but  see  74  Fa.  St.  463.  If  the  evidence  is  suthcient  to  raise  area* 
sonable  doubt,  it  should  be  considered,  although  the  lUibi  does  not 
cover  tho  entire  time— 49  Ind.  248 :  as  the  proof  of  au  alibi  need  not  be 
exact  as  to  time— 8  Bnsh.  S6&  where  the  offense  is  shown  to  luive 
been  committed  during  the  night  or  part  of  tho  night,  the  evidence  lof 
the  alibi  ought  to  cover  the  whole  of  such  time— 48  tud.  483.  Where 
the  prisoner  undertakes  to  prove  au  alibi,  the  prosecution  in  replf 
may  disprove  it-4  Gray,  39:  see  37  N.  E.  1S6.  The  mere  unsuccessfid 
attempt  to  establish  an  alibi  is  entitled  to  no  greater  weight  against 
the  prisoner  than  the  failure  to jprove  any  other  item  of  defense-^ 
Ind.  262;  20  lU.  85;  39  id.  457;  16  Ohio  St.  583 ;  see  64  N.  C.  56. 

RresnmptiTe  evidence.— After  indictment  found,  the  aecnsed  If 
presumed  to  be  guilty  for  most  purposes,  except  that  of  a  fUr  and  inn 
partial  trial  before  a  jury— 2  Dev.  421;  4  Parker  Cr.  K.  654.  Capacity  fair 
crime  of  persons  above  seven  years,  is  a  question  of  fact-41  Vt.  68ft. 
A  wife  will  be  presumed  to  liavo  acted  under  coercion  of  her  Imsbandc 
w^hen  he  was  at  tho  timo  near  enough  to  be  under  his  immediate  Ibp 
fluence  and  control— Hi  Mass.  2S7.  The  question  of  compulsion  Is  to 
be  determined  by  the  jury— «  Parker  Cr.  K.  9.  Evidence  that  parties 
cohabited  t<M;ether  as  husband  and  wlte  is  Competent  to  prove  mar* 
ria«c,  except  in  cases  wiiere  marriage  is  tiie  foundation  of  the  crint6 
tobepQnlshed-26Cal.  129. 

Malice  is  presumed  from  an  assault  with  an  instrament  likely  t^ 
produce  death,  in  the  absence  of  proof  to  the  contrary'— 19  Iowa,447« 
Malice  may  bo  implied  from  circumstance»-<&  Sawy.  620:  14  Bush,  601| 
id.  362:  5  Tex.  Ct.  App.  165;  but  express  malice  is  never  io  be  inferred 
from  the  act  or  the  weapon  used— 37  Ind.  432;  2&  Ala.  15;  5  Tex.  CL 
App.  859:  id.  369. 

False  statements  or  falsification  of  the  record  afford  a  presomptloii 
of  guilt— Deady,  524.  Proof  that  a  grocer  sold  liquor,  and  that  it  was 
drunk  on  the  premises,  is  presumptive  evidence  that  it  was  with  hit 


cofiB«nt-«M]fS.«IS.  Tlieeidsteneeof  afftet  duMsitotnisearMMOo. 
iblti  prenunptloo  of  the  existence  of  another  fact-M  OaL  668;  sa  UL 

prisoner  dedlDing  to 
» ^  10  Vt.  A55:  see  15  ttQch. 

mioi  CQ-nirui  oo  juo.  <vu$  oi  lu.  044:  a.r  lu.  ami  butwhcrotho  prisoner* 

i^hcu  tcstlryliifir  in  liis  own  behalf,  falls  to  explain  a  material  fact  or 
clrcnmstancc,  the  same  prcsmnntlon  arises  as  from  such  failure  by 
another  witness,  if  in  his  power  to  give  it— 36  N.  Y.  315. 
-Where  accused  is  so  situated  that  he  could  explain  theclrcnm* 
itautial  evidence  against  him  if  innocent,  and  ho  fails  to  do  so,  it  wiU 


bo  i)resumcd  that  tue  proof,  if  produced  bv  him.  Instead  of  rebutting. 
Irould  tend  to  sustain  the  charge— 5  Cush.  225. 


Creates  a  strong  presimiption  of  guilt;  it  is  a  question  for  the  im-y— 33 
K.  Y.  501:  43  Barb.  4GG.  The  ombsion  of  a  party  to  mako  his  son  a 
vltncss  for  him,  when  he  could  have  probably  explained  somo  of  the 
mcts  bearing  against  him,  is  a  proper  subject  for  the  consideration  of 
the  Jury— 14  Gray,  367. 

Hficent  i  OSS ciisioi --Recent  possession  of  stolen  property  Is  not 
pnma/^jtcie  oviUi-ncti  that  tbo  possessor  Is  ifuJJty— 2;i  Oal.  bl ;  but  sea 
ioalra,  tliat  pQSsession  of  iircjpcrty  rocciitiy  stolen^  unaceoimtcd  for 
or  niitjsijlatneJ.  la  prcsqniptiifo  cvkJcnco  of  eniUt— :j  Conn*  SL'i;  l  IklaM. 
6;  £liid.l;ii7;  B  Junes,  (N,  C.)  413^  ii5  N.  C.  m-,  12  Kan.  &M:  flO  Iowa, 
lb5;  4i>Ul.  4«j  Zt  Ga.  al^  *  tirfteu^,  {lovin}  imx  t;5Iow:Vp  Jia;  b  id,  V^i 
114  Mas9,2:ta;  aulowa,4l3j  II  Ul.  217:  7 J  K  0*  ifli  12  I11,23!Js  3J  Tei* 
4lM;  21  ijratt.ij4i4;  4J  Ml^ij.  (;5U:  *'d  X.  Y.  Ill);  SO  Mi^S-Ck^^  9U  Id.  120;  £3 
Id-  4«t;  &I  id,  UHiS:  37  Mo.  4tt5;  61  Vt.  2-17^  13  Voic^  U.  C.  ?73e  53  il^ 
»7ii»  It  Is  not  of  ksclf  stifll^jleiit  to  coiivltt-:j-lCa].23ti;  51  Ul.fiaSi  4» 
W,  58 E  4^  Id,  1^5  27  itl.  407;  I'O  Id.  17.H;  13  k1,  iJ2;  lii  Id.  m\  yPoc,  a  L. 
/.  B31 ;  44  Tex,  laO.  It  U  not  j&rt ma  /ucie  c%4deuce  of  bur^L^^y— 4J>  CaJ* 
S7 ;  45  Iiuwa,  11.  It  l*  a  filrruuistanco  to  bo  cousidcrcd  viiih  other  cir- 
ctimstaiices— 55  C;il.  2yij :  4y  id.  -"bf^l  j  45  ML  283;  U  Id*  63a;  la  Id,  3bl2:  2U  Idi 
177;  m  III.  (i47:  SO  N.  H.  bltt;  55  Jll.  201;  U  Minn,  mx  31  Tci.  M2;  3 
Jonoa,  (N.  C)  U4;  4  itl.  «0;  2i)  Iowa,  41ii;  5ii  N.  V.  315:  a  Cox  C,  C.4iiS: 
la  Ind-  a4Dj  S*C,  2  Am.  €r.  K.  37:?;  12  Kau.  &}il;  a.cA  Am,  Cr,  It,  6«T, 
ItmitHtbi>jicc6mp»nlnd  liy  proof  of  oihcrtlieumstances  ttj  render  It 
8vni[abmtocoiivIctloii-43Ca],  123;  44  U).  Wlj  «  Cold.  9j  27  Iowa*  I3(ii 
IfMD.lt;;';  D  Mr^.  3^i^;  15  Mo.  34H;  4ki  Ind.  447;  4i  id.  41^0^  2  LU,  til;  41 
lex.  3flSi  S.  C,  1  Ain,  Cr,  K.  4:17;  13  Cox  C,  C,  275.  As  wlniro  part 
tif  tlio  litidcu  property  wn^  ft>Mntl  coiiij^fsalf  J,  Ami  tlio  rest  of  It  in  i>os- 
Btis^lou  itZ  deftiidjiiit— 47  CaL  lUi;  oi'  ^vliery  tJio  money  was  of  a  kind 
fnrcly  stcu,  iiiul  conEJsCs  of  a  combination  of  ]hkci>H— 4:1  JcL5?.;j;  3i/  id. 
#14;  luulaa  m£  tr  uct  I  on  tbal^  possession  iaonly  a'*^iUy  c  I  ixuui  stance  " 
ts  iiotcrroneous^l  Id.  &41.  If  tho  cvldcjii:o  iu  exphmatiun  creates  » 
re^t'ionablo  doubt.  It  practically  rebuts  iho  niesLunptLun— ^Ind.  340t 
B.  CV3  Am,Cr.  R,  37 2  J  33  InUHiu^  3S  Kh  400.    Tiio  question  is  ono  of 


wlLii  eontr^idictory  aceouiits  ot  tho  tmuiner  in  iTtikii  ho  caano  by 
theni.aro  ovUlcnco^ofiiiowho  diduot  lonio  hy  thrm  honestly—I  Dev. 
WW.  Fiesiuiiptioii  of  guilt  from  tho  iiosiie&siun  of  j&tojpn  property  li 
Uot  iiicri^aiied  bocauso  ijooil  character  is  not  sUown— 1^3  Cal,  5L 
•  AdmiMi<mt.— What  the  prisoner  said  at  any  time  after  commission 
of  the  offense  is  competent  cvidenco  against  him— €5  Barb.  48.  So  an 
admission  of  fact  made  at  the  trial  in  open  conrt  may  be  considered 
vy  the  iury— 25  Oal.  631.  The  admission  of  a  fact  made  by  defendant's 
1  in  Ills  presence,  and  not  objected  to  by  liim,  is  presonked  to  bo 
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with  bis  cooseut,  and  mayrbe  read  in  eyldeneeaRalnat  hbn— 25  Cal.  ML 
AnaOmission  by  tbe  prosecutinor  attorney  Is  blndlnpr  on  tbe  people, 
and  is  proper  for  the  consideration  of  tbo  Jury— 34  Oal.  631.  Admis- 
sions and  confessions  may  bo  implied  from  tbe  acquiescence  of  do- 
fcndont  in  tbo  statement  of  otbcra  made  in  bis  presence— 32  CaJ.  <J8i 
03  Me.  129;  see  ft  Met.  536;  S3  Ala.  523;  32  id.  560.  Tbo  admissions  and 
declarations  of  tbo  prisoner  may  bo  proved  without  first  6bowiu;i  tbat 
no  promise  or  threat  vras  bold  oat  to  indnco  blm  to  make  tliem— 13 
Fla.  036.  Telegnipblc  messages  In  tbo  bandwritiuar  of  defendant  are 
competent  cvldcuco  as  admissions  mado  by  bim— 7  Allen.  648.  Tbcy 
aro  to  bo  considered  for  all  purposes  to  wbicb  tbey  are  relevant— 34 
Cal.  622. 

Evidence  of  admissions  and  declarations  must  bo  confined  to  tlio 
subject>matter  of  tbe  inquiry— 11  Gray,  323;  yet  tbe  jury  are  not 
lK>and  to_give  equal  credit  to  all  parts  of  tbe  statement— 32  Vt.  2-ii; 
see  56  N.  r.  95;  5i>  Barb.  551 ;  42  N.  Y.  270. 

.  Acta  and  doclaratlona  as  oTidenca.— Previotis  :acts  and  declar- 
i^tlons  of  tbe  prisoner  aro  acbnisaiblo  iu  connoctiou  with  tbe  res  gestm 
-wbere  it  Is  necessary  to  provo  a  corrupt  intent— 3;i  N.  Y.  431.  Dcciui-ur 
tioiis  wbicb  aro  voluntarily  and  spontaneously  made,  springing  out 
of  tbo  transaction  and  tending  to  explain  it,  aro  admissible  as  ))ait 
of  tbe  res  gest»—^  Cal.  49.  Conduct  of  defendant  tending  to  sliot 
au  admission  of  guilt,  is  competent  evidence— 41  Ala.  393.  The  cou^ 
duct,  demeanor,  and  expressions  of  the  accused  at  or  about  tlie 
time  of  tbe  oflenisc,  are  for  tbe  consideration  of  tbe  Jury— 49  Ala.  331^ 
^  Uumpb.  383.  Threats  made  against  tbo  paities  engaged  in  tbo  pros^ 
ecution  are  admissible  to  show  tho  character  of  tho  defense- 19  lowzb 
151.  Tbe  declarations  and  statements  made  by  defendant  c/Zer  being 
cbarged  with  tbe  crime,  to  bo  admissible  they  must  bo  shown  to  have 
been  voluntary-15  N.  Y.  384 ;  57  Barb.  353 ;  42  K.  Y.  200 ;  see  41 N.  Y.  7. 

TIm  declarations  of  the  prisoner  cannot  be  proved  for  tbe  purpos# 
of  drawing  out  the  reply  of  tbe  witness  to  whom  tbey  were  maUei 
unless  tbey  form  part  of  tbe  conversation  put  In  evidence- 23  Ala.  44) 
Where  the  declarations  of  tbo  prisoner  are  proved,  tbe  Jury  ought  tm 
take  tbe  whole  in  consideration,  yot  they  may  reject  those  in  bis  lavor^ 


aU  tho  other  evldence-27  N.  Y.  336. 

Doclaratlona  of  defendant  In  his  own  behalf,  as  a  general  nile,  are 
aotadmissible— 9Ircd.440:  1  Woods,  581.  To  bo  admissible,  they  masi 
have  occurred  within  the  period  covered  by  tho  crimlutitlng  oyldcDcoi 
or  tend  In  some  way  to  explain  some  facts  introduced  by  the  prosectl' 
tion,  or  to  Impair  or  destroy  the  force  of  evldeuce  against  bim— 31  Ala. 
842;471d.68.  ^^  vr 

1^0  declarations  of  a  codefendant,  not  on  trial,  made  In  tti9 
absence  of  defendant,  are  not  admissible  in  evidence  unless  matio 
during  the  criminal  enterprise  and  in  furtherance  of  its  objects-^ 
Cab  19:  7  Gray,  4G:  0  Serg.  &  B.  0;  51 N.  U.  105;  7  Gratt.  641 ;  l6lMc.i>?)y| 
8  Ga.  408;  19  Ho.  227.  If  two  are  jointly  indicted,  and  tried  separately, 
tiie  declarations  of  one  not  on  trial,  if  there  is  testimony  of  a  cou* 
spiracy  made  before  the  killing  in  the  presence  of  defendant,  may  ba 
recelvedlnevideuceagaiusthim— 49Cal.  166.  -     i 

Fromisea  and  threats  made  by  a  third  person,  after  Indictment,  t( 
ft  witness  for  tbe  prosecution,  to  induce  lifm  to  leave  tbo  State,  are  nr 
admissible  against  defendant  unless  bis  connection  with  such  tbii  _ 
person  is  otherwise  shown— 28  Abl.  71;  49  id.  178;  previding  siit^h 
conspiracy  Is  afterward  made— 47  Cal.  397;  39  id.  52;  but  if  made  afcot 
tbo  offense  is  consummated,  tbey  are  not  admissible  against  tho  otber<;{ 
£2  CaL  212;  but  where  the  accessory  is  tried  before  the  principal,  thd 


g 


I U02  TBXAX..  490 

JKts  and  conduct  of  the  latter  linmedlatidly  after  tho  offense  are  ad- 
„  .  _...-    — ^,  — -.-  -^. --„^. ^^_. — I — -.^. —  ■'"ryto 

, ^_.. mey 

previous  confessions  of  defendai^ 

were  true— 19  Iowa,  94:  see  id.  312.  The  declarations  of  one  of  two 
dcf .  ndantsare  admissible  only  against  the  one  who  makes  them— 47 
Ala.  673. 

An  act  of  a  third  person  done  in  the  presence  of  the  prisoner.  Is 
equally  admissible  as  a  declaration  made  in  his  presence— I  Keyes,  66; 
but  if  made  when  he  is  not  present,  they  are  not  adml88ible-<52  Cal. 
6l(i;  nor  is  it  admissible  unless  it  is  jhown  that  lie  was  immediately 
concerned,  so  that  his  silence  may  be  construed  into  an  admission— 55 
Mo.  ftiO:  bnt  Kee  !>  Allen.  271.  Where  thcro  are  circumstances  of  com- 
)licity  between  the  prisoner  and  his  wife,  evidence  of  heroxclama- 
Jious  at  the  time  of  the  killing,  if  in  his  presence  and  hearing.  Is 
admiSiiibIe-45  CaL  143;  89  id.  fltt. 

If  declarations  are  oflbred  against  another,  made  in  his  presence, 
ana  if  there  is  evidence  that  ho  Iieard  and  uuderstood  them,  the  Jory 
Is  to  decide  whether  he  understood  them— 51  CaL  697. 

The  declaration  of  a  child  too  young  to  testify  Is  not  admissible^ 
41  Tex.  352;  so  of  words  spoken  in  sleep  or  8tupor-19  Cal.  40;  39  N.  T« 
19;  4  Gray,  41. 

JDeclarations  of  hnsband  cannot  he  given*  against  the  wife  on  her 
separate  trial-^  Ind.  557 ;  nor  are  the  declarations  of  the  wife  admis- 
sible against  the  husband— 19  Cat.  275.  The  exclusion  of  a  declaration. 
Wnen  properly  made  and  no  advantage  to  the  surprise  of  defendant 
is  attempted,  is  not  error— 17  CaL  389. 

Statements  in  oTidence.— A  sworn  statement  made  by  the  prisoner 
hpou  his  examination  as  o^  witness,  before  ho  was  accused  of  tho  crime, 
^admisslblo  against  him-5 Rich. 391;  ION.  Y.  13;  4 lid. 7;  butotlier- 
wise  if  ho  bo  under  arrest  at  the  time  of  tho  examination— 15  id.  334; 
see  66  N.  C.  lUG.  The  evidence  of  a  committing  magistrate  as  to  the 
statements  made  by  the  prisoner  on  his  preliminary  examination  are 
not  admissiblo  on  tne  trial— 43  Cal.  638.  The  Act  of  186S.  S  8(}5,  is  not  ap- 
plicable to  preliminary  examinations— 43  CaL  559.  The  sheriif  may 
testify  to  statements  of  accused  after  arrest,  if  they  wero  made  volun- 
larily  and  without  threats  or  promise  of  reward— 44  Cal.  639.   Sute- 

S tents  mode  by  a  prisoner  in  his  cell,  in  the  absence  of  threats  or  prom- 
e  of  reward,  are  admissible  against  him— 108  Mass.  285.  To  prove 
statements  made  by  defendant,  a  memorandum  made  at  the  time,  or 
Soon  after,  may  bo  referred  to— 49  Cal.  169;  but  they  cannot  be  proved 
tty  such  a  memorandum  alone— 14  id.  144. 

,  Statements  of  third  persons  are  inadmissible  unless  aecomnauled 
with  proof  of  defendant's  statement,  or  condact  in  response  thereto 
—54  Cal.  89 ;  in  harmony  with— 32  id.  98 ;  43  CaL  17 1 .  They  aro  evidence 
only  so  faros  defendant  admitted  thorn  to  be  correct  by  assent,  silence, 
or  acts  on  his  part  construed  as  assent,  either  words  or  conduct-49 
CaLm;5lid.1§9:32id.  98. 

,  Where  defendant  gives  in  evidence  a  statement  made  to  him,  he 
cannot  prove  his  reply— 4  Zab.  843.  The  party  caliing  n  witness  is  not 
Permitted  to  prove  statements  made  to  others,  which  if  testified  to  on 
vie  trial  would  have  made  out  his  case— 49  Cal.  384.  Statements  made 
to  tho  prisoner  in  respect  to  his  connection  with  tho  alleged  offense 
are  admissible  to  show  his  conduct  when  they  were  made,  but  not  as 
(Bvidence  of  theUr  truth— 53  Cal.  613 ;  49  id.  172. 

Tho  exclusion  of  statements  of  the  district  attorney,  which  have  a 
material  bearing  for  tho  defense,  made  under  circumstances  of  pecul- 
iar relevancy,  and  the  credibility  of  his  own  witness,  is  eTror-34  CaL 
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Statemente  of  the  iajnrgd  partf  tendlogtoezciiliMtte  tliei 
•re  properly  exduded-aa  CaL  KM. 

Oonvenatioii8.->Evl<tence  of  a  conversation  between  a  oo-oonsplra- 
tor  and  a  tbird  person.  In  presence  of  defendant,  in  which  admissioni 
were  made,  aro  admissible— 49  Cal.  169;  see  S  id.  KM.  A  conveisatlon 
between  the  prisoner  and  his  accomplice,  before  the  committing  maf- 
Istrate,  may  be  given  in  evidence  against  him— 30  Aia.  fi03.  Evidence 
of  part  of  a  conversation  is  not  admissible— 90  Cal.  139;  39  id.  661:  bat 
^  re«»U.a«rnuy  U.  provea  by  .U.er  ,ltae»«-«C.l.l»;  4  W. 

The  plainturis  entitled  to  can  out  an  that  took  place  In  a  consnlta* 
tion  between  the  witness  and  one  of  the  def  endant»-^&5  Cal.  185;  31  Ala. 
S29;  see  16  Ala.  672.  Conversations  are  to  be  received  with  great  caa* 
tion,  bat  the  evidence  of  a  witness  that  did  not  hear  aU  of  a  conversa- 
tion is  not  for  that  reason  to  be  excluded— 47  Ala.  573.  If  a  witness  to 
unable  to  state  the  whole  conversation,  the  remainder  of  it  may  be 
proved  byanother  witness— dO  Cal.  139;  48  id.  230.  A  conversation 
partly  in  English  and  partly  in  Chinese  can  be  proved,  the  English 
part  by  thuso  who  understood  it.  the  Chinese  by  those  who  understooA 
that,  ii  both  accused  and  his  victim  understood  both  iangunge»-48  CaL 
230. 

A  witneM  with  a  very  imperfect  knowledge  of  the  language  is  not 
competent  to  testify  to  a  conversation  in  which  a  confession  was  mad% 
if  he  did  not  understand  the  whole  of  it-89  CaL  663.  Conversations 
of  third  persons  with  the  witness  merely  to  show  that  the  fftct 
was  fixed  on  his  recollection,  are  admissibfo— i  Dutch.  660.  The  de- 
ductions of  the  witness  from  tho  conversation  are  not  admissible— 47 


Theparty  whose  conversation  has  been  proved,  cannot  on  cross^zaa* 
luation,  show  by  the  witness  a  subsequent  conversation,  though  It  re- 
lated to  the  same  subiect->l  Parker  Cr.  B.  11. 

Defendant  cannot  introduce  statements  of  deceased  concerning 
ebrcumstances  attending  the  difficulty  in  which  he  was  wounded,  made 
three  days  after  he  was  Wounded,  but  when  in  his  right  mind  and  net 
expecting  to  die-44  CaL  435;  32  id.  100;  45id.  146:  6  Pac.  C.  L.  J.  917:  II 
Alien,  587;  2  id.  130.  Inquiry  into  the  religious  oellef  of  deceased  to 
not  admissible  on  the  point  of  credibiUty  or  competency-^!  CaL  599;  it 
ld.34:171d.612:51id.600. 

Ujiii>L.L.-en  cft^u.::  -A  confession  ifl  the  TolunrnTj  decliVTUtlon  to 
AiioU]er,ljy4kptiraO]i  wlio  baa  cummittiBEl  :i  crliDL',  of  lifA  u^euey  orpsp- 
t  If  I  puaLloii  tbercln— JO  Cn  I.  i  I!  l .  "  conf  essloti  *M  s  no  t  a  more  t  qniviilcnt 
to **  fitatcmeat "  or ■*  cloi:laratlon ' '— JU  i*aL  Iftl .  Cutif OEi:^ioDS  as  c v Ulencn 
aro  TcstFlcced  to  an  acknowlGcl^nnf^nc  of  doR^niliwifii  gii  H  t,  nnclt  bo  word 
**  CQuf esslou  '*doe8notfipplyt(>aatat(!mi'ntnia<!obyllieciefc?Qtlatitor 
fticts  wbldi  tend  to  e*tablUh  qu  Ht-4!)  U  rvl.  OJ  j ;  .it*  f  f i .  I  bl.  if  a  person  has 
■ufflclimt  CMiaclty  Ut  boaon^tubio  to  Inw,  Jio  iia»  sumcl^ut  (o  malieji 
cotife^mn  of  f^llt — 1  Uar.  ( liul.)  Sl>:t.  A  riiombcr  of  tlic  Jailer's  f auUJy 
bA3  noauUiority  to  tako  oojufeaiiionii— 14  C:r;tU-6.^2, 

f^oof  of  Goal9i4iaiis.— Coiif?!isloti9  tviuX  ndmbAiai.3  ooj^lit  to  be  veir 
£aref[ilW  cansld&r^OiLl  beforo  ihey  nm  n^-TUilttLia  to  bo  proved  as  o vi- 
de II  CO  of  ffuU  t— ao  CaL  l  j  l .  Thus  it  w:i:i  Im  I  d  cn-^Ltutous  to  allow  proof 
tlaat  Qccui^d,  under  tlie  lufiucuct^  of  fear,  in<Uirod  by  tbrcats  andi  vl»- 
Icuf^CtCoutlucteil  iHinioua  to  iho  pl3*!o  wbtio  t ha  stolen  property  was 
f oimU— 2i) CaJ,  177*  Thr^y  may  bo  proved  either  by  the  i-ccoid  or  by 
onili3Viaenc&-«l  Mo*  171.  A  wltnc?3s  inay  teatifj^toaco.^fenalon  made 
by  tbe  prlaotiBt-  to  him  tbrougb  tli&  soll-plptra  or  a  jnil,  tbou.^rb  bo  oaly 
Itneiv  mm  from  bis  voire— 7J  Pa.  St.  ;U0.  Tiio  pri^oacr  Lj  f  ntitlcd  tOi 
proof  of  tbe  vrhoto  coafCMLoD^2ij  AJik  S3;  2^  Id.  50:1;  but  tUe  defcuO- 
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antcaonotliavo  the  confeasion  stricken  6iit  On  thd  tfronnd  that  the 
Avitncss  suited  that  he  did  not  remahi  to  hear  the  entire  convcrsatioit 
—n  Cal.  5U0.  It  will  be  presumed  that  a  confession  made  before  a 
ihaglstrato  was  reduced  to  writing,  but  it  must  bo  shown  that  dcfend-^ 
ftnfc  signed  it,  or  admitted  it  to  be  correct,  in  order  to  exclude  parole 
proof— 3  Har.  (Del.)  S54. 

Admlasibllitr  of  confessions,— If  a  confesslflti  In  acle:>oaltlou  madft 
bcr"roafommlttJiiff  uoKlstrato  Is  oJTt'red  tii  i>vl<kiicr',  a  found^itlott 
miiitlha  LUd  by  ifrellmhmry  jnoofs  prima  ftteie A\i:it  it  'wt^  freo  and 
volmitary— 4->  CaL  U  ►:  acid  ilrft  luUnt  may  pruvu  it  ^v:is  ]iot  vukuitaiy 
— iJliLiJLj*  lirforc  tfio  conf^^a^^lnnsj  of  prwon-r  run  \»i  mlinliterL  tbo 
roiLit  msist  ho  a;u!sti^?d  lluu  they  wvra  voluiitarili' inatlci— 40  Alik  m. 
VfhQUy  iliry  nra  purely  vulimUry,  Hit?y  aru  to  bo  fiubuilcted  tt)  [,hs 
iiu7-J3Unrb.JI1j  aii  It,  y.  'iliii  2-2.  Mt?.  171;  4  SmolesA  JLJl*  TUef 
nro  ntlmla^lljJ^^  lu  sliavv  thu  uutirliu  C  uf  Ibo  dLlciitJant  iiTnlf^r  iSifl  elrcnm- 
Stanr L!S ~.T J i :i! - 1  ta*  W I lore  itconf cs^Ton ,  ki  I E sc I f  i na a m hsii ile ,  I i-adij 
to  the  tlUjcovury  of  a  fiUt+EO  mnch  of  U  as  iclatca  to  Hui  facit,  iiKiy  bo 
icct^lvcd— 3 lUlsk. ^ni & Uicli, ;iHJl.  As tiiat propiTty ivlilch waa tliv^ ^^llb- 
jeetorlii^tminfiiti  of  tli&  crimft  wns  [liscmcirod  tlirounh  tba <^o::irc!&- 
slon  linpmpyrly  ohT:ihuid— 21)  Cat  177;  3J  Jllsjt.  JSJ:  Sii  Ul.  flij;  H  Cold. 
233 1  3  iV.  Ail,  (iu:.;  5  l*Eirkf:r  Cr.  U.  3^i4J  liL  .Til;  :?S  X.  Y.  &S3;  0:j  MasS, 
439:  Rco  27  Tr^it.  .1-!:l.  A  tiotiftrsjilDti  in  adini^f^lble  a^^aUist  tlio  jicr^on 
Aiakln:?  It.  altlioaj^ii  It  also  iinp]icatc<i  otbci^whoavo  johitly  trlcdTvlth 
Mm— iiH^a.  St.  4Ji!;  but  iinlcga  a  ijrevloiis  coinblnatton  iii'tiTtjcn  tb(*m 
ji  proved.  It  id  notadinilsslble  asabist  tbo  oilif*r— 3 1*3.  An^TU;  0  lU-  Ul. 
Tbo  (j'.iestloii  nf  tEioniitiil?i!;tt>Ulry  of  coiifcsalons  Is  uiw  forthoestP- 
ctso  of  a  sound  JUiUcial  disintloii-Sl  Cal,  ^\yi\  Hihl.  -ilrt.  It  B  llio 
province  cif  tbo  court  ta  rUrlElc!.  on  tlici  atlnii^silsillty  nf  ivt:oijrf*i$Ioii, 
■lid  of  tho  Jmy  to  cs^tinialc  Km  tli'^rcM"  of  cri'dlt  rliiG  to  It— a  Uu-^h.Hfii; 
PhllL  (N.  €►>  ^D.>^  til  >r,  (\  ThKi  ;t,i  imva,  nil.  Tbo  3my  may  builcvo 
part  and  tlisbt'lic  i,  o  prut  il  ihn  pitsoui'ir's  confession— 3  Parker  Cr.  K, 
Itili  WLolfTlMiU;  II  Vn.  An,  4  i;  sec;  4  Cold.  UH>.  A  confc^^sloa  or  de&- 
laralloiiiHl"  b(^:uUids&Lble,  iit:cd  not  bo  mhiuto  oi  cxplif  It,  nor  dcflna 
tbo  lime*  plicc.  or  iiorfioii  with  whom  I  be  trausactlou  occiirroU— Ul 
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Oonfessions,  when  admissible.—GonfessIons,  entirely  voluntary, 
are  admissible,  even  if,  on  a  prior  occasion,  some  promise  of  favor 
not  acted  on  had  been  made  to  induce  them— 33  Cal.  GO;  37  Vt  11)1;  28' 
Ga.  676;  and  although  a  prisoner  has  previously  made  a  confession 
which  is  free  from  such  influence,  will  bo  admissiblo— 20  Gratt.  724;  5 
Jones,  (N.  C.) 315;  Id.  420;  Old. 478;  3  Hcisk.  408;  4  Smedes  &  M.  31;  12 
La.  An.  895;  but  whore  a  subsequent  confession  was  made  on  tho  same 
day  as  another  improperly  obtained,  in  the  presence  of  some  of  tho. 
persons  to  whom  tho  Ilrst  confession  was  mado,  it  is  not  admissible— 
37  Miss.  288.  Where  an  employer  told  his  employ^  that  he  would  bo 
dismissed  unloss  lie  settled  with  the  owner  of  tho  stolen  property,  a 
eonfession  afterward  made  In  tho  samo  conversation  was  admissiblo 
—2  AUen,  153;  see  3  Heisk.  232;  3  Jones,  (N.  C.)  443.  Wliero  no  hope  or 
favor  is  held  out,  it  will  be  competent  though  obtained  by  a  promise 
M  some  collateral  bsuefit— 37  N.  H.  106;  2  Met.  (Ky.)  387.  Where  a 
person  in  Jail  was  told  that  it  was  considered  honorable  in  all  cases,  if. 
a  person  was  guilty,  to  confess,  tlie  confession  was  admissible— 1  Gray, 
.4^1.  A  confession  made  to  a  fellow-prisoner  is  admissible— PhlU.  (N. 
G.)447.  Prlsoiioi-s  being  Incustody  before  the  coroner's  Jury,  were  told* 
by  several  of  tho  jury  that  their  statements  wore  contradictory,  and 
that  if  they  were  Ruilty  they  had  lietter  confess;  a  confession  mado 
next  day  to  a  person  not  present  at  tlie  coroner's  Jury  is  admissible— 
3(5  Miss.  617.  The  confessions  of  a  principal  are  admissiblo  to  estaljiish 
thn  guilt  of  the  accessory— 30  Miss.  617.  The  confession  of  an  accom- 
plice, made  under  a  promise  from  the  prosecution  that  ho  should  not 
be  tried,  is  adndssibic— 10 1'ick.  478.   That  accused  had  assisted  to  get 
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another  oat  of  jail  'wbo  wonld  aid  him  in  escapinsr  is  admissible 
against  tlio  ono  aidinsr  his  escape— 23  Gal.  44;  but  for  coDcealing  a 
borse-tlUef,  the  prosecution  cannot  prove  tho  confessions  of  tho  thief, 
in  the  presence  of  defendant,  that  a  horse  had  been  stolen— 5  Ohio,  4dd. 
A  confession  made  to  an  officer  who  has  tho  prisoner  In  custody,  if 
not  induced  by  improper  means,  is  admissible— 43  Cal.  446.  Tho  cir- 
cumstance, that  a  party  is  at  the  time  under  arrest,  is  not  of  itself  suffi- 
cient to  exclude  a  confession  as  evidence— 44  Cal.  r>38:  S  C.  2  Green 
G.  R.  411i  11  Ga.  225;  6  Ired.  305;  4  Pa.  St.  264;  18  N.  Y.  0;  4  Parker  Gr. 
11. 319. 

Oonfessioiis  volnntarily  made  after  arrest,  and  while  his  hands  and 
feet  are  tied,  may  be  given  in  evidence  against  him— '28  Ala.  9;  44  Miss. 
333;  74N.G.4i)l;  17  Ala.  103.  Confessions  are  not  to  be  excluded  as 
evidenco  on  the  ground  that  he  was  illei^ally  in  custody,  because 
t^-enty-four  hours  expired  before  he  was  talcen  before  a  maffistrato— 
4i  CaL  4S.  A  confession  is  admissible,  even  tliough  obtained  by  art!- 
Ii03,or  deception— 2  Met.  387;  54  Mo.47H:  S.C.2  Green  C.R.(i02;  14 
lilmi.  105;  see  18  Ohio  St.  418.  Confessions  di>awu  out  by  nu  officer  in 
conversation  with  the  prisoner  are  admissible— 11  Gray,  201;  14  Ark. 
655.  The  mere  fact  that  a  confession  is  made  in  answer  to  a  question 
which  assumes  tho  prisoner's  euilt,  does  not,  for  that  reason,  render  it 
inadmisslble-40  Ala.  54;  87  N.  Y.303;  14  Minn.  105;  23  Ala.  28.  Con- 
fessions made  to  an  ofacer,  without  promises  or  tnrcats,  partly  in 
English,  and  partly  in  German,  are  admissible— 3  Parlicr  Cr.  K.  256.  A 
person  bemg  arrested  by  officers  who  next  day  found  the  stolen  prop- 
erty and  told  defendant  of  it,  certain  statements  made  by  dofcndaut 
as  to  the  recovered  property  were  admissible  In  evidence— 108  Mass.' 
464. 

Confessions,  when  not  admissible.- A  confesslo.  obtained  by 
threats  is  not  admissible  in  evidence,  as  "  if  you  do  not  tell  tho  tiiith, 
I  will  commit  you"— 4  Pa.  St.  269.  So,  by  persons  anncd  with  guns, 
thrcatenliicr,  that  if  he  did  not  confess,  ho  would  be  bung— 4  Smedes 
&  M.  31.  Where  the  prisoner  made  confession  under  tho  influence  of 
threats  of  arrest,  or,  after  arrest,  upon  promises  of  escape,  if  ho  would 
confess,  they  aro  inadmissible  as  evidence  against  him— 34  CaL  218. 
Fear  or  coercion  does  not  exclude  confessions  as  to  where  stolen 
property  is  concealed— 20  Cal.  177.  Where  iio  promises  are  made  nor 
ttneats  used  to  obtain  confessions,  they  should  not  be  excluded  be- 
causo  the  circumstances  surrounding  tlie  defendant  were  tbreatening 
—47  Ala.  33;  see  7  Ired.  239.  Confessions  made  under  improi)er  in- 
ducements are  not  admissible— 70  N.  C.  353;  17  Gratt.  576;  4 J  N.  Y.  200; 
97  Mass.  574: 34  Vt.  296:  46  Mo.  536.  Whero  a  person  accused  of  crime 
confesses  his  guilt  to  the  examining  magistrate,  tlic  confession  is  not 
admissible  In  evidence  against  him— 45)  Cal.  5r>7 ;  S.  C.  1  Green  C.  B. 
602;  see  2  Dill.  405;  S.  C.  1  Green  G.  R.  43:).  Wlicrc  a  policeman  told 
the  prisoner  he  should  bo  released  if  ho  would  tell  wiiorc  ho  got  the 
property,  the  court  excluded  the  confession,  but  admitted  proof  of  his 
acts  in  connection  therewith— 40  Ala.  344.  So,  whero  the  oiliccr  prom- 
ised to  uso  ills  influenco  to  have  it  go  in  his  favor,  tbo  confession  was 
not  admissible— 5  Gush.  505;  see  36  Tex.  356.  So,  whero  the  officer 
told  a  person  accused  of  larceny,  that,  if  he  would  tell  tbcm  vvhere  to 
get  tho  goods,  it  would  end  the  matter— 54  Mo.  l!)2;  and  see  4)  Ala.  9. 
Confessions  made  to  the  sheriff,  on  arrest,  after  being  told  by  that 
officer  it  is  useless  to  deny  taking  tho  property,  anil  that  there  was 
evidence  to  convict  him,  and  tbat  it  would  go  liq^hter  with  liim  if  ho 
confessed,  is  not  a  volimtary  confession— 4 1  Cal.  4;)4.  Where  the  arrest 
is  made  by  private  persons,  a  confession  to  them  is  nr>t  admissible— 15 
La.  An.  145.  If  confessions  in  substance  be  repeated  beforo  tho  com- 
mitting magistrate  a  few  days  after  arrest,  and  bo  reduced  to  tbo  form 
of  a  written  statement,  they  are  inadmissible  for  having  been  made 
under  Inducements  such  as  to  exclude  tho  former  confession— 41  Cal. 
404.   The  law  presumes  a  subsequent  confession  to  have  been  made 
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and  influenced  by  the  same  hopes  and  fears  as  the  first,  and  the 
burden  is  on  the  prosecution  to  establish  that  such  influences  had 
ceased  to  operate  before  the  subsequent  confession— 41  Cal.455;  1  Der. 
250:  4  SmeUes  A  M.31i  6  Halst.  168;  1  8need,75:  »Md.  140;  22  Ark. 
136. 

Objectit^ns  to  their  admission-— It  Is  not  sat!l<:lent  oblectlfln  to  a 
Gonfe9£loiL  rhut  tjin  ptisoncp  was  urtrr  a  to  tnake  a  Statement  wuhuo 
pT0iiil3D  or  r^vor  oi*  mtimklation-n  N.  H.  la.  Savitij  to  ^  pfisotier 
tlmL  it  wtinld  ba  luHtcr  for  liliii  to  confess,  or  wortia  to  that  effect,  or 
tliat  It  lie  was  Runty  U  coidcl  not  put  liini  In  a  wor&o  condition,  and  be 
bad  \w^U':t  tell  tLo  trutb.  will  no^  eiclude  his  confession— y  La.  Ab. 
4071  atJlilo&t.  SJ3;  contr&,ln  liritb,  35U;  3T  N,  II.  17A;  SCO  7  Mo-  1^0;  37 
Ala,  30a.  ^o.  whcrfl  e*  f ric^nd  adviied  blm  to  coiifcsa  tliat  ho  was  ffuLl^y 
Hua  U  would  Uo  Urtter  for  him— 9  Bush.  JGti;  or  wliero  tlio  ofHlcer  said 
tJiero  was  no  use  Lilfl  deuylus];  It,  and  tbut  *■  ho  ha^l  InHter  Juat  own  up 
to  If— iLT  In<l.  lt)€;  so,  where  tEio  VTUnc^";  "ad  vised  tUo  d^f  endnat  as  a 
frleud  and  a  sou  "—10  Gray,  173;  so,  wlierc  an  offlierUavloff  defendant 
in  ciLstody  aiild  to  him:  **C<nne,  Jack,  you  tuUflitas  well  out  with  lt>" 
and  tbo  maslstrato  Interposedt  ami  w:vniea  hlpi  nottocanf^si;  soma 
hours  3ittet\vai\l.  tlio  prisoner  conftjsised  tu  a  third  partv,  hut  not 
wLtbIn  ]it'jirliigof  the  ofiicerap  the  eoufessi on  was  admissible— &  Elcb- 
SFd.  Itisnotih  ground  ofobjeclloiitoa  couf esii  lou  tkat  t  he  d  ef  ep  dout 
was  IntoslcateU  at  the  time,  and  Bomcwhatl:icohereac— ^  Ala.  m%  but 
ir  sodrnnk  as  not  to  imdeL-b^tand  what  ho  sa[d>  It  mu^t  he  dlsresiirded 
—a  Gray*  llii:  tliey  must  bo  ficcly  made  at  the  time- 3i:  CaL  bi>;  hut  If 

pot  objected  to  -ivbi-rL  ^liT'Ti^'il!  nn  Th^lt  irr^inn^l,  ' E f'f r^ lulau t  UlUdt  SllOW 

duress^  f eaTj  or '  ■     1      ■         ,         .       ,,        -  -     *, 

EflTect  of  confessions.— The  confessions  of  a  party,  not  made  In 
open  court,  or  on  an  examination  before  a  iilagtstrate,  uncorroborated, 
and  without  proof  aliunde  that  a  crime  lias  been  committed,  will  not 
lustifyacouvlction-50  Cal.  415:  31  id.  685;  15  Wend.  147:  1-2  Mo.  593: 
39  id.  424:  43  Miss.  472;  47  Ahl.  38:  4  Mhm.  368;  1  Mont.  304;  contra,  1 
Wheel.  C.  C.  107;  11  Ga.  225;  7  Ired.  239;  26  lud.  89;  but  this  rule  is  not 
applicable  to  lower  grades  of  crimes— 36  Vt.  145;  nor  to  cases  where 
tne  corpui  delicti  is  proved— 5  Halst.  163.  The  defendant  cannot  be 
convicted  on  his  extra-judicial  confession  alono,  without  corroboration 
—50  Gal.  416;  31  id.  565.  If  prosecution  proves  defendant's  confessions, 
chrcumstances  may  be  proved  in  corroboration— 32  Cal.  80.  It  is  suf- 
ficient if  the  confession  is  corroborated  by  a  single  clrcumstauco— 4S 
Ga.4S. 

Oircomstantial  evidence^— Circumstantial  eivdence  consists  In  rea- 
soning from  facts  which  are  known  or  proved,  to  establish  such  asaro 
conjectured  to  exist,  but  the  circumstances  themselves  must  not  rest 
on  conjecture— 32  N.  T.  141.  It  cannot  be  helped  out  by  tho  Jury  ter 
talcing  notice  ftom  their  own  knowledge— 5  N.  Y.  Supremo  N;  S.  285; 
nor  by  evidence  of  law  or  fact  introduced  in  other  cases  within  the 
knowledge  of  the  jury.  They  are  to  decide  the  case  according  to  the 
evidence  introduced  mto  it— 9  Gray.  133.  Circumstantial  evidence 
when  relied  on  is  to  be  not  only  consistent  with  the  prisoner's  guilt, 
but  inconsistent  with  every  other  rational  conclusion— 28  Gal.  496;  30 
id.  151;  32  id.  215;  41  id.  67:  34  id.  202.  Each  Unk  in  the  chain  of  identi- 
fication must  bo  shown  **  to  a  moral  certainty,  or  beyond  a  reasonable 
doubt,*'  and  so  with  regard  to  independent  and  material  facts— 39  CaL 
333;  5  Blackf.  579;  5  Gush.  313.  When  the  prosecution  seeks  to  draw  a 
certain  inference  from  a  given  state  of  facts,  it  is  Incumbent  on  them 
to  show  that  such  inferenco  is  necessary  and  unavoidable  from  the 
facts  proved— 2  Biss.  97.  To  convict  on  circumstantial  evidence.  It 
shoulcf  besuch  as  to  produce  nearly  the  same  degree  of  certainty  as 
that  which  arises  from  direct  testimony— 42  Cal.  639;  34  hi.  201.  It  U 
not  sufficient  that  the  circumstances  proved  coincide  with  the  hypoth- 
esis sought  to  be  established  by  the  prosecutiou.  They  must  exdado 
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to  a  moral  certainty  eyery  other  Iisrpothesls— 33  Cal.  218;  28  id. 
490;  90  id.  151 ;  6  Pac  0.  L.  J.  206.  In  such  case  the  law  makes  it  the 
duty  of  the  jury  to  conyict,  notwithstanding  such  evidence  may  not  be 
as  satisfactory  as  the  direct  testimony  of  credible  ey  e-wltnesses—Si  CaL 
191.  Where  the  circumstances  preyed  implicate  two  persons  equally  * 
who  are  Id  no  way  connected  in  committing  the  crime,  neither  can  be 
convlcted'-3  Humph.  289;  14  Ohio,  386.  Although  circumstantial  evi- 
dence is  not  so  conclusive  as  direct  testimony,  yet  it  equally  entitles 
the  people  to  a  verdict— 34  Cal.  191.  It  is  the  duty  of  the  court  to  cau- 
tion the  Jury  against  attaching  too  much  importance  to  rare  cases  of 
conviction  of  innocent  persons  on  circomstantial  evidence~34  CaL 
191. 

Oonoeahnent  as  a  cironmitanoe.— Concealment  when  an  attempt 
Is  made  to  identify  a  person  Is  proper  for  consideration  of  the  jury  as 
raising  a  pre$umptlon  of  guilt— 25  Ark.  93;  it  may  l>e  evidence  of  mal- 
ice and  of  a  premeditated  design— 39  N.  T.  39.  Where  property,  al- 
leged to  have  been  obtained  by  means  of  threats,  was  afterwards  found 
concealed  in  defendant's  house,  it  is  admissible,  as  tending  to  show 
pillty  knowledge  and  intent— 30  Me.  72.  The  suppression,  destruction, 
or  concealment  of  evidence  by  accused,  is  a  chrcumstance  from  which 
the  jury  may  draw  unfavorable  inferences  against  him— 39  111.  457. 
Falsehood,  evasion,  or  silence  on  the  part  of  one  suspected  of  crime  is 
evidence  for  the  consideration  of  the  jury  on  the  question  of  guilt— 83 
Me.  129.  Silence  showing  unusual  seriousness  on  the  part  of  one 
charged  as  participant,  at  or  about  the  time  of  the  crime,  is  a  circum- 
stance from  which  guilty  knowletlge  may  be  inferred— 17  Ala.  018. 

Fligfat,  as  a  circtunstance  to  prore  goilt- Flight  is  a  circumstance 
proper  for  the  consideration  of  the  Jury,  but  it  does  not  per  $e  raise  a 
preaumpUon  of  guUt-65  CaL  236;  6«  id.  151.  Although  the  flight  of  a 
suspected  person  is  a  circumstance  tending  to  prove  a  consciousness 
of  guilt,  yet  the  flight  of  one  of  several  conspirators  is  not  admissible 
in  evidence  as  a  circumstance  tending  to  prove  the  guilt  of  all— 47  CaL 
113;  see  48  id.  277.  Where  four  men  jointly  comnut  a  robbery,  evi- 
dence of  flight  of  one,  on  a  separate  trial  of  another  who  did  not  flee, 
Is  admissible,  to  show  that,  after  arrest,  he  had  an  opportunity  to 
throw  away  the  money— 48  Cal.  278;  27  id.  118.  The  fact  that  defend- 
aot»  after  being  informed  of  the  cause  of  his  arrest,  escaped,  or  at' 
tempted  to  escape,  is  a  circumstance  for  the  jury  to  consider  in  de- 
termining his  guilt  or  lnnocence-46  CaL  302:  14  Mo.  386;  54  id.  170;  46 
Ala.  89;  but  such  presumption  is  ordinarily  inconclusive— 23  Iowa,  430. 
It  may  be  proved  that  accused  advised  an  accomplice  to  break  jail,  and 
escape— 21  wend.  509.  The  offer  of  the  prisoner  to  bribe  the  person 
who  has  him  In  custody  to  allow  him  to  escape,  may  be  proved— 4 
Oratt  54L 

Evidence  of  chBractcr.— Evidence  of  goort  character  is  relevant  to 
the  q>iC5tl0Ji  of  guUty  or  not  gullry ,  and  Ls  to  bo  cousidered  by  tbo  Jury 
in  (jonaecUon  wjtn  other  facu^-s;*  Cai-  3bQ;  40  id.  tua^  44  Id.  i^U;  15  Jcf, 
leej  m  id.  sm-,  n  Ul,  SHJ  ovemikd.  Tiro  jury  luay  take  cvklerice 
of  good  cbaracttif  Intu  coiisiai^ motion  for  ifio  imrpDae  of  flE^tE;rciin- 
Jng  vbotlier  it  createa  a  TtafruuELlile  doubt  «f  hia  itj^tidL— 4F>  Id.  i^;  44 
Id.  388 j  t»  Ual*  H\i.  EvldtiticQ  of  good  cHitracter  la  tiut  tJiJily  of  valUD  la 
dorabtful  cj^espbut  Is  entitled  to  bo  cott^Jdorcd  when  tUo  testimony 
lEffjds  strongly  tocstiiblliBh  the  guilt  of  defi'tidauttuad  wlil  aomctlDics 
Itself  creato  a  doubt-44  Cal.  2S8;  45  Id.  2S7;  Id.  2srJ;  I  Keyes.  3lH3{  540 
Barb.  34J;  M  N.  Y-  315;  5  Joncfl.  <X.  CJ  tkS;  \ti  Alft.  120;  47  id.  m:  5 
l-arkcE,  4N;  4  Id.  M;  4U  Ala.  m;  34  III.  51Gj  Bci  Mo.  251;  ACe  3  StroU,  !>ili 
&  fttslL  -I'j^i  l-j  Otuii  S,i.  Liu-i]  'J'J:  id.  4TT. 

Evidence  of  previons  good  character,  when  evidence  of  guilt  has 
rebutted  the  legal  presumption  of  innocence,  may  be  given  and  con- 
ridcred  by  the  jury— 44  Cal.  288.  It  is  restricted  to  we  trial  of  the 
chapter  which  Is  in  issue,  and  ought  to  he  a  sure  reference  and 
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analogy  to  the  imtare  of  the  chaige-43  Cal.  137:  6  Bosh,  S12;  8  Smedes 
&  M.  401 ;  3  Pick.  462.  It  must  not  be  to  a  particular  fact,  but  with  ref- 
ereuce  to  the  whole  case~5  Gal.  127;  47  Ala.  540;  51  111.  231;  3  Iow»,4iO; 
SCO  12  Id.  479;  Thach.  C.  C.  230;  and  must  havo  reference  to  a  time  be- 

i Ore  and  not  after  the  commission  of  tho  offense— 4G  Ala.  175;  seo  23 
>lclc.  394.  A  person  accused  of  crime  is  entitled  to  the  presumption  of 
a  character  of  ordinary  fairness,  and  which  cannot  bo  put  in  peril 
imless  ho  himself  elects  to  put  it  In  issue— 43  Cal.  147.  Evidenco  of 
bad  character  of  defendant  may  only  be  given  when  good  cliaracter  is 
attempted  to  be  shown,  nor  is  the  character  for  chastity  involved  in 
the  ti-ial  for  murderr-43  Gal.  139.  The  failure  of  defendant  to  intro- 
duce evidence  of  good  character,  cannot  be  considered  by  the  Jury  as 
a  circumstance  against  him-53  N.  Y.  472;  38  Me.  261:  7  Ired.  251;  1 
Denio,  282;  see  40lde.  404;  GFarlcer  Cr.  K.  120. 

Admissibility  of  eridence.— Proof  of  the  contents  of  papers  in  the 
possession  of  the  adverse  party  is  admissible  after  notice  to  produce 
the  originals— 2  Dev.  431;  contra,  8  Port.  611.  Where  the  witness  was 
asked  ir  he  had  signed  a  paper  of  a  certain  tenor,  and  before  answer- 
ing is  shown  and  he  examines  the  original,  it  is  not  error  to  admit  his 
answer  in  evidence— 43  Gal.  165.  The  existence  of  a  corporation  may 
be  proved  by  reputation— 41  Cal.  652;  Thach.  G.  G.  180.  If  evidence 
has  a  tendency  to  prove  a  particular  charge,  it  is  admissible,  although 
it  also  tends  to  prove  another  separate  and  distinct  offense— 38  Mo. 
496;  id.  587;  42  id.  242. 

Where  evidence  is  ofBsred  on  the  part  of  the  defendant  which  Is 
of  doubtful  admissibility,  the  better  practice  is  to  admit  it  tlian  to 
chance  a  reversal— 18  Gal.  187.  Evidence  of  the  prisoner's  guilty  par- 
ticipation in  the  commission  of  a  crime  wholly  disconnected  from 
that  for  which  he  is  on  trial,  is  not,  as  a  general  rule,  admissible— 31 
Cal.  569;  32  id.  80:  72  Pa.  St.  60;  2  Ark.  229;  69  N.  G.  486;  A  W.  Ya.  532; 
see  1  Wheel.  C.  C.  33;  5  Humph.  9. 

There  is  a  wide  distinction  between  immaterial  and  incompetent 
CYldence— 48  Gal.  338.  It  may  be  material,  and  still  be  incompetent— 
48  Gal.  338.  Where  irrelevant  testimony  is  calculated  to  mislead  or 
brejudice  tho  minds  of  the  jury,  it  is  error  to  receive  It— seo  C  Pac.  C, 
L  J.  882;  53  Cal.  577;  13  Ired.  184. 

Ruling  out  evidence.  Rules  of  evidenoe.^The  general  rules  of 
evidence  are  the  same  in  both  civil  and  criminal  cases— 45  CaL  144. 
Immaterial  and  irrelevant  testimony  may  bo  ruled  out— 0  Pac.  C.  L.  J. 
882;  id.  1021.  Tho  objection  that  evidence  is  immaterial  does  notraise 
the  point,  whetlier  it  is  admissible  to  impeach  a  witness,  or  competent 
to  go  to  his  credibility— 48  Cal.  338.  Although  information  sought  is 
immaterial,  yet  if  defendant  is  not  prejudiced.  Judgment  will  not  be 
disturbed-47  Cal.  95. 

A  party  cannot  be  precluded  from  giving  evidence,  unless  it  ^P" 
pear  with  certainty  that  such  matters  involved  have  been  determined 
against  him  by  competent  Judicial  authority— 2d  Cal.  507. 

A  party  objecting  to  the  admission  of  evidence  must  specify  the 
ground  of  his  objection,  or  his  objection  will  be  deemed  walYed-48 
Cal.  338;  28  id.  507.  It  is  competent  for  the  defendant,  oil  a  charge  of 
felony,  to  consent  to  the  introduction  of  evidence  to  which  ho  inight 
otherwise  have  objected'-53  Cal.  741.  Eavesdropping  is  not  a  valid 
objection  to  the  admission  of  testimony— 49  Cal.  169. 
.  ff  evidence  competent  for  a  particular  purpose  Is  adnaitted,  gener- 
jftlly,  and  defendant  fails  to  ask  the  pourt  to  limit  it  to  such  particular 
purpose,  he  cannot  afterward  complahi  that  it  was  inadmissible  for 
some  other  purpose— 48  Cal.  279.  If  tho  people's  witness  shows  she  is 
.  a  prostitute,  the  defendant  is  not  injured  by  tho  refusal  of  the  court 
to  allow  him  to  prove  that  fact— 48  Cal.  554.  Where  the  i>rofler  of  evi-> 
dence  was  denied  by  the  court  **lor  the    resent,"  no  exceptiOB.ce* 


487  TBXAZt.  S  U02 

eelTedt  aad  tbe  Droffer  not  snbieqiieiktly  reneived,  and  no  effort  made 
to  (Mttak  an  ultimate  decialoa  on  the  point.  It  most  be  considered 
waiTed~43  GaL  32. 

Oompetent  eridenoe  cannot  be  ruled  out  on  the  ground  that  It  Is 
Inconclusive— 63  Barb.  618.   Buling  out  testimony  and  permitting 
either  personal  presence  of  the  witness  giving  it,  or  his  rejected  state- 
ments as  taken  doim  to  be  read,  Is  not  error  on  which  a  reversal  will . 
be  bad-28  CaL  465. 

Testimony  on  former  1xlal.->TheaeeQ8ed  may  waive  his  constitu- 
tional right  to  be  confronted  by  witnesses,  and  testimony  on  a  former 
trial  may  bo  read  as  eyldeoce— 29  Iowa,  133.  That  which  a  witness  testi- 
fied to  on  a  former  trial  of  the  same  case  may  be  frtven  In  evidence 
on  the  second  trial  if  he  has  left  the  8tate-46  Cal.  «:  45  Cal.  143 ;  8. 0. 
39  Cal.  56;  see  4  Blnn.  110;  10  Serg.  &  B.  17.  It  isproducmg  the  testimony 
anew,andlsnotuslnaor  referring  to  the  former  verdict— 46  CaL  46: 
but  the  substance  of  the  testimony  must  be  given,  and  not  what  the 
witness  conceives  it  to  be— 3  Wash.  G.  C.  440;  10  Humph.  479. 

Where  the  testimony  of  a  witness  on  a  former  trial  was  founded  on 
» written  memorandum,  since  lost,  defendant  may  show  that  it  was 
not  in  the  handwriting  of  the  witness— 4  Gray,  421.  A  grand  Juror  mu^ 
be  compelled  to  testify  as  to  evidence  before  the  grand  Jury— 7  Ired. 
96;  amidefendant  may  prove  by  a  persou  who  was  present  what  a  wit- 
ness testified  to  before  the  grand  jury— 25  Gratt  921 :  so  the  testimony 
of  A  deceased  witness  at  a  preliminary  examination-^  Hi.  3:25;  17 
Ala.  354;  17  Vt.  658:  73  Pa.  St.  321:  but  it  is  not  proper  to  ask  a  witness 
to  recurto  his  recollection  of  Ills  testimony  before  the  grand  Jury— 11 
Gray,  73. 

Parole  eridenoe  of  the  testimony  before  a  coroner's  inquest  which 
was  reducedto  writing  by  him  is  not  admissible— 2  Halst.  220.  It  Is 
not  admissible  until  tUe  absence  of  the  written  evidence  is  accounted 
f  0x^17  Ala.  415;  see  15  Ala.  749.  Parole  evidence  may  be  given  of  the 
contents  of  a  writing  witiiont  accounting  for  its  absence  IT  the  object 
Is  to  prove  collateral  facts— 2  Zab.  212.  The  prosecution  on  a  second 
trial  may  prove  what  a  witness,  since  deceased,  testified  to  on  a  f  oi*- 
mer  trlal-47  CaL  402:  45CaL  143;  85  Tex.  687;  22  Ark.  372:  23  La.  An. 
347 ;  10  Bush,  ISO ;  43  Ga.  88.  A  person  who  kept  notes,  and  who  swears 
they  contain  the  substance  of  the  testimony,  may  read  his  notes  to  the 
Jury— 45  Cal.  144;  but  the  memorandum  taken  is  not  competent  evl- 
cleuce^  Strob.  33. 

w  r.i  iipsi  in  evid;flna«.— Pr^Ssi  grinficbED6  copies  of  letters  puj-port- 
'   i  tf*  ii^v't)  been  wiiltea  by  UorcnUaiit  are  a^lmla.^Jble  iii  c ounce tloa 


Willi  proof  of  (lao  oirort  ou  tho  part  of  IbH  ptohccuiIoh  to  proiluce  the 
OTifftuals— 7  Alien,  5JS.  The  c  utittiuU  of  a  leitcr  written  by  rlcreuamut 
GiUinob  be  pri>ved  iiiiJcbs  It  l3  shtin  n  tlifittbc  li^tter  i?  aeHn-ii>ea  or  It 
in  the  possession  of  t  ho  ad  v  c  rse  pirti  — T  biieli .  V.  C .  2B.  Tii  a  jirosecu- 
tlon  caiiQOC  glvo  In  ovidtnco  tm  aijonj  inoua  letter— I  DciHiD,  i^.  Aimti- 
■us^erca  I(^Lter  fonnd  J  in  ilic  poeket  of  tbe  iicctisEid  when  Ld  wiis 
arrtstpa  U  notaJnitsHlblc  in  evidence  apainat  lilm— I  Parker  Cr.  R.  11. 
A  letter  wi-tctfn  far  the;  prisoner  by  th£5  wlmcsa  while  iu  JivU  together 
fs  not  ii4iui;»ui}iu  ujj.  ti^vldeuci^  for  the  oecLi^ed— 2;i  Ala.  44. 

Frodf  Of  handwriting.— To  prove  handwriting,  a  witness  must  have 
teen  the  person  write,  or  have  corresponded  with  him— 2  Zab.  213;  see 
2»  Pa.  St.  388;  6  Parker  Cr.  R.  120;  4  id.  319.  Persons  skilled  iu  hand- 
writing aro  competent  to  testify,  although  they  never  saw  the  person 
wrlt&-5  Oldo,  5.  Experts  are  pemucted  to  testify  that,  on  compari- 
son, they  believed  tbe  handwriting  to  be  the  same— 14  Otilo  St.  222;  46 
N.  U.  497.  An  expert  in  handwriting  may  testify  whether,  in  his  opin- 
ion, anonymous  letters,  in  a  disguised  hand,  and  calculated  to  divert 
ausplclon  from  the  prisoner,  are  in  his  handwriting,  and  may  give  tbe 
reason  for  such  ophiion-5  Cush.  2»5.   The  Skill  of  an  expert  in  hand- 
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writlnff  cannot  te  tested  hy  placing  before  him  lirelerant  pipert  to 
contntoict  bis  testimony  as  to  the  handwriting  contained  in  Uicm—lS 
Blatchf .  390.  In  the  case  of  deeds  or  papers  so  old  that  no  living  nor- 
son  can  be  produced,  the  handwriting  may  be  proved  by  comparhMm 
"2  Zab.  213. 

When  handwriting  Is  prored  by  comparison,  the  original  writing 
or  standard  must  first  be  proved,  and  duplicates  taken  by  press  or 
copying  machines  are  not  originals— 1  Cush.  189.  Where  a  writing  is 
proved  to  be  genuine,  comparisons  may  be  made  between  ic  and  the 
writing  in  dispute  by  witnesses,  who  may  give  their  opinions  founded 


on  comparisous,  all  of  which  is  to  be  submitted  to  tho  Jury-^  N.  H.* 
452;  UN.  U.4fi6;  contra,  1  Denio.  843.  It  is  for  the  Jury  to  decide 
whether  the  genuhieness  of  a  writing  Is  proved  beyond  a  reasonable 
doubt-39  Yt.  225;  but  see  115  Mass.  4S1.  The  genuineness  of  hand- 
writing cannot  be  proved  or  disproved  by  allowing  the  jury  to  com- 
pare it  with  the  handwriting  of  the  party  proved  or  admitted  genuine 
-21  HI.  375.  ~-.  .--  ,  ^ 

Shori-hand  notes  of  statements  of  defendant,  taken  from  interpret- 
ers, aro  not  competent  testimony— 6  Pac.  C.  L.  J.  465.  The  intei'preter, 
or  some  witness  who  understands  the  language  in  which  tho  state- 


ments were  made,  should  prove  them— id.  Reporters'  notes,  taken 
before  the  committing  magistrate,  are  prima  faeie  evidence  of  tho 
testimony  given,  but  arc  not  admissible  if  taken  through  an  interpret- 
er—54  Cal.  627.  Entries  in  the  business  books  of  a  third  person  aro 


admissible  in  evidence— 46  N.  H.497. 

Advertisements  may  be  read  to  the  jury*  hi  order  to  affect  tho 
credit  of  tho  witness,  out  newspapers  cannot  bo  put  in  evidence— 3 
Allen.  173.  The  extent  to  which  books  may  be  read  to  the  juryis  dis- 
cretionary with  the  court— 1  Chand.  ITS;  7  Gray,  51;  seo  49  jDL  41(I. 
Words  written  on  the  tag  of  a  valise  may  be  proved  by  parole— S9 
KasS.  542.  When  a  writing  contains  both  legal  and  illegal  evidence, 
the  cotut  is  not  obliged  to  expunge  the  illegal,  but  only  to  point  it  out 
to  the  Jury-17  AhuSlS. 

Adultery —rrtwr  or  notoriety  U  lis  mjttc'rsal  as  pfoof  of  thfl  fact  of 

280;  U  Iowa,  Wj\  7  SIo.  Hi;  H  Id.  4^4.  Confeaslons  ikro  stauii&^jblo  to 
pntve  ttio  first  miifrlaae-lin  Ma?i5.«l  j  ItJ  OJilo,  173;  3  Rlr'U,  4H;  U  O*. 
M?  14  Ala.  we;  M  Iowa,  BS2;  2^^  Ala.  m;  Intt  sc?o  61  Mc,  I7i.  Evldcnco 
of  adtHttiT  ia  necessarily  circumstantial— 5  Tich*  2ii^-,  4a  Yt.  LH):;  and 
cvljeupo  of  act?  autcTlior  to  tlio  period  of  tbo  oEense  may  1>&  a' Id  need 
-ON,  IL  Sia;  as  J.L  'rj:;  S  RUcb.  3t^>;  LH  Ficlt.  SK):  i  Gr:iy,  3.VI;  111  Mass. 
^aS;  J21  Id.  4^;  U  JU.  S07j  A:J  Ala.  21i  U  Tci.  m\  101  llm^  ][ls  bQt 
evidenco  of  ljnpn>per  rELinlllarUl^a  Vilth  otherg  (a  lfiaiSiul3SlUle-lO 
CoDii.ai^;  Eo  evidence  bf  a  i^iop^^u^Uy  Id  commit  tbc^  uUtiigo  Utoad* 
mlssiblc— 39  Ata.  2' '5;  bu  £u>^r»lcluiis  of  tlia  wifo  and  mtuorfl  In  tlie 
ncJgliliOThuDf)  nroliiaduilsallilc— U  AJa.  ITJ;  Hllumtih.  ful.  Thoiiarty 
withwliom  iltLfcndant  IrJ  alleged  to  b.^vo  r;oiniu]Ltk;<l  tbo  oUoi^eoL^a 
ijolMpctccjt  rruinjai— Ml  Alri.  i?2\  but  nritbcr  Im^baud  uor  wlfo  aro 
comiieicnt— lA  Me.  1(M^  1  Grant,  2ia;  I  MIuii.S^j  42  Mo.  tTl;  t>ut  MA 
17  Iowa,  '^31*. 

Arson.— The  evidence  must  be  responsive  to  the  issue— 0  Cosh.  fl9C. 
Tho  intent  may  bo  inferred  from  facts— 61  Cal.  468:  63  Ala.  346;  61  Oa. 
612:  63  Mo.  128;  119 Mass.  854:  10  Met.  423;  41  Tex.  698:  or  from  tbreata 
or  from  other  attempts— 12  La.  An.  382;  see  47  111.  633.  It  is  sufficient 
proof  that  tho  house  belonged  to  tho  landlord— 60  Cal.  SOU:  201(L  80;  or 
that  the  building  was  charred,  though  in  no  place  burned  throogh,  is 
sufQclent  proof  of  bumixig— 5U  CaL  306;  43  id.  364.  If  no  question  is 
made  by  tho  defendant  ofrlght  to  tho  possession  of  tho  land  on  which 
tbo  building  stood,  testimony  as  to  its  ownership  is  irrelevant— 32 
CaL  201.  It  is  not  necessary  to  conviction  that  the  evidence  should 
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Show  ttat  the  prlnctpal  In  the  offenBo  hnmed  the  house  er  applied  the 
torch  with  his  own  haiid-39  Cat  7a. 

.  On  a  charge  of  procuring  another  to  btim  a  honso  by  means  of  ker- 
osene fuml»ie«l  by  the  prisoner,  it  is  competent  to  prove  that  there 
were  stains  of  kerosene  on  the  shirt  of  the  accomplice  when  he  set  the 
fire— 58  Me.  238.  In  an  indictment  for  arson,  with  intent  to  defraud  an 
Insurance  company,  it  is  suiflcient  to  prove  a  corporation  defactOt  the 
compliance  of  tlie  corporation  with  the  laws  of  the  State  need  not  be 
proYed-29Cal.260:  see  49  id.  344;  41  id.  645;  28  id.  507;  11  Wheat.  392. 
The  testimony  of  the  agent  of  the  corporation  is  sufficient  to  warrant 
thenar  in  finding  itslte/ar/o  ezfetence-29  Cal.2«0;  33 id.  1(15;  49 id. 
344:  6  Nev.  18ft.  It  is  not  necessary  to  prove  that  the  policy  was  valid 
—29  CaL  261.  Upon  «  separate  trial  the  attempt  of  the  other  party  to 
procure  payment  from  the  insurer  is  competent  as  acts  and  declara- 
tions of  a  ooHsonspirator— 39  Cal.  79.   See  ante,  SS  447-469. 

Assault.— The  burden  of  proof  is  on  the  prosecution  to  show  guilt 
beyond  a  reasonable  doubt— 1  Gray,  61 ;  see  8  Ired.  357.  The  prosecu- 
tion must  prove  the  time  and  placo  of  the  alleged  assault— 84  ind.  104 ; 
Bee  id.  436s  8  id.  836;  32  AlA.  575;  but  if  the  proof  shows  it  in  a  differ- 
ent town,  the  variance  is  not  material— 8  Gray,  386.  The  circum- 
Btances  which  In  fact  led  to  the  assault,  are  part  of  the  ret  aestx—29 
Oa.  723;  as  facts  tending  to  show  adidtery  with  the  prisoners  wife— 
lOttlch.212. 

Where  the  eridence  tended  to  show  that  defendant  was  assaulted 
hy  the  party  injured  and  several  other  persons,  what  wassald  by  these 
persons  at  the  time  of  the  assault  is  a  part  of  the  res  ge$tm,  and  is 
iidmisslble-17  CaL  297;  but  see  3  Heisk.  420. 

Declarations  of  the  party  assaulted  made  immediately  after  the 
encounter  are  admissible  as  part  of  the  re«  j7e«/i9— 32  6a.  672:  48  id. 
607.  Tho  declarations  of  the  defendant  made  the  next  day  after  the 
occurrence  aro  admissible  on  the  question  of  malice— 51  6a.  429;  so  of 
his  dechurationsmade  a  short  time  before— 3  Ind.  438;  28  Ala.  693. 
A  letter  written  by  a  co-consplrator.  subsequent  to  the  occurrence,  is 
admissible  in  evidence  against  the  defendant— 26  Ala.  41. 

The  qnestion  of  malice  is  a  question  of  fact  for  the  Jury— 51  Ga. 
403.  Where  tho  prosecuting  witness  retreated  and  was  followed  by 
the  defendant,  what  occun*ed  at  the  place  where  she  took  refuge  is 
admissiblo  on  the  question  of  intent— 27  CaL  630.  On  a  charge  of 
assault  with  intent,  the  intent  cannot  be  implied,  but  must  bo  proved 
as  a ftet— ft  Har.  (Del.)  508;  and  the  proof  must  be  as  of  the  time  of  the 
act— 1  Thomp.  &  C.  333. 

The  particular  intent  alleged  must  be  proved— 28  Ala.  693.  It  is 
sustained  by  proof  of  intent  to  commit  any  felonious  homicide— 1 
Parker  Cr.  It.  327.  Proof  that  the  assault  was  mado  willfully  and  ma- 
liciously, with  the  intent  charged,  is  sufficient— 19  Ohio,  379;  OCoun. 
269.  Tho  preconceived  intention  of  committing  the  assault  may  be 
proved  iu  aggravation— 4  £ng.  42. 

Troot  of  intoxication  is  admissible  on  the  question  of  intent— 32 
Ala.  419.  Tho  intent  is  a  question  of  fact  for  the  jury— 29  Mo.  41'J:  47 
Qa.  668.  So,  whether  an  assault  by  lying  in  waft  is  dcUbernto  is  a 
question  of  fact— 3  Heisk^  343.  The  party  named  in  the  indictment 
must  be  proved  to  be  the  patty  assaulted— 36  Tex.  113;  49  Miss.  17 ;  but 
s  slight  variance  in  his  name  or  designation  is  not  material— 3  Met. 
330.  It  is  not  material  where  the  names  may  be  sounded  alike— 28  Ala. 
U;  see  18  Mo.  320;  7  Blackf.  324. 

Declarations  of  the  party  assaulted  are  admissible  as  tending  to 
point  out  the  individual  who  committed  the  assault— 3  Ired.  504.  Proof 
of  the  commission  of  an  assault  on  one  will  not  sustain  a  charge  of  an 
assault  on  two— 8  Iowa,  203.  On  a  charge  of  an  assault  with  a  danger* 
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onstreapon,  the  prcfsecntloii  need  not  prOTe^thWIuitiretpdtt'flie 
assault  was  made-ft  Parker  Cr.  B.  SO:  11  If.  H.  271 ;  and  where  aevenl 
weapons  are  charged,  it  19  immaterial  whether  ho  used  ono  or  aU  oC 
them— 1  Iowa,  892.  Whether  a  weapon  is  dangerous  Is  a  question  of 
law;  but  where  the  question  is,  whether  an  assault  with  the  weapon* ' 
from  tho  manner  of  its  nse»  or  the  part  of  the  t>od7  attempted  to  bo 
struck,  endangers  life  or  not,  is  a  questlonfortho  jury— 'iCnrt.  2il. 
Where  an  assault  was  made  with  a  pistol  beyond  striking  distance.  It 
must  bo  shown  that  the  pistol  was  loaded— 6  «ev.  113. 

Ftoof  of  attempt  or  offer  to  strike  will  not  snstaln  «  charge  of  as- 
sault by  strilclng— ^  Ala.  S69.  Where  the  circumstances  show  an 
abandoned  and  malignant  heart,  an  assault  with  a  deadly  weapon, 
with  intent  to  inflict  5odlly  injury,  has  been  proved— 18  CaL  636. 

To  sustain  a  conviction  for  an  assault  with  taitent  to  kill,  the  proof 
must  bo  such  that  If  death  had  ensued  it  would  have  been  mnraer- 
46  Qa.  158:  61  Id.  402;  id.  429:  62  id.  88;  22  Gratt.  924:  87  Me.  468;  8  lOog. 
451 :  6id.  818;  see  2  Khm.  123;  18  Ala.  532;  but  the  Jury  must  be  MU&- 
flcd  beyond  a  reasonable  doubt-28  Ala.  693:  68  N.  Y.354:  45  Ala.  66. 
Evidence  of  experts  on  the  trial  .as  to  the  locati<m,  chanict«r,iand 

ftrobablo  consequences  of  the  wound,  is  admissible  as  bearing  on  the 
utent-1  Thomp.  A  0. 833;  19  N.  T.  41. 

JlitC^tkUjt  vLr  iaLiJtiT::j-.  — Oil  i*  I  i  IJi'i  iui    LUi  .kS^^ulC  With  intt  iiL  Ia*  hJOiiillllt 

miiTdcr,  c;vl[lt*Tn:e  ef  A  ctiiivtrniatiiiin  beiwieen  tbe  i^arties  immL^tlintel/  ' 
flltertlJ{jn,'iS!iulUwiilcUI«.perliQp3, abortion  of  tiio  m  gestx^  is  a*- 
niliHlblc— *a  ctil.  %A\  but  If  it  Isi-ulecl  out  by  tho  court.  Judgment  wlU  ■ 
laDtbt^dULurtied*  If  ttm  bVU  of  exccptlotig,  falls  to  eIiottiv  coTiIlicC  of' 
e  V  Ulend  o— J  •.}  Cal.  tA,    1 1  la  n  ot  compe  tr:  n  t  for  I  be  il  ef  f  n  cLin  1 1  o  prove  > 
bU  gcneml  gooil  cliaracter— B  FJ:a  ►  5ti  j  1  tUl .  Blon .  ^25.    A  ti  fkssaul  c  with 
iutciit  to  inurtlor  canuot  bu  e:s^cii5f  d  on  the  gmuud  tb;it  ft  was  la  de- . 
fcuse  of  pruperfs-— 3  Irnd,  Jafl;  I  Wont.  il.    Mcro  tlirncita  made  WJU 
not  cicuso  IV  clCMlly  s^HAult,  vtXycn  tbu  ijrirty  oSijalkMl  Ua'l  Uid^O  00  ' 
Attcm  pt  ^  »l  a  Iioftt  t  lo  or  eq  tii  v  ora  I  c  ha  ract  «■  r~i^  N .  V-  2iifJ.    W  Us;;  re  the 
di^fciiaant  wiLs  t!u*nE?tn*L'ii3t>r.  br  caunot  mlM^atE}  tbo  olfenso  by  ;irov-  * 
In^tbtkt  It  was  ruipiiiLttcMJ  midef  tbo  InHucmic  of  Euddeu  pais^^^itiii-^l 
T(>5C.4^4;  itorlULitbtaadvtits^irv  had  iinmid  hinm-lf  for  a  voluatary 
flgUt-Oii  Id*  12. 

Bribery.— Where  the  statute  requires  corroborating  testimony,  tho ' 
corroborating  evidence  must  go  directly  to  the  fact  of  the  bribe— 
3  Bush.  468. 

Burglary.— To  sustain  an  Indictment  for  burglary  of  a  dwelltoff- 
bouso,  it  must  be  proved  that  some  one  lived  in  the  bouse— 48  Ala. 273. 
Tbo  tenure  by  which  the  occupier  holds  tho  premises,  is  immaterial— 
4!)  Ala.  844.  where  it  was  proved  that  the  occupier  had  deserted  his 
family  two  weeks  before.  It  is  no  variance— 110  Alass.  503.  It  is  not  a ' 
presumption  of  law  that  a  felonious  breaking  into  a  dwelling-house 
was  committed  in  the  night  rather  than  in  the  day-time— 4  Jones  (N. 
C.)  349.  Tbo  question  as  to  the  time  of  breaking  and  entering,  is  one 
of  fact,  for  the  Jury— 85  Conn.  615.  The  prosecution  may  prove  the  • 
offense  committed  at  a  time  and  place  admitted  to  be  other  than  and 
distinct  from  those  mentioned  or  intended  to  bo  charged  in  tho  indict- 
ment—48  Cai.  551.  It  is  not  material  to  prove  whether  or  not  there 
was  sufficient  light  to  distinguish  a  man's  face— 5  How.  (Miss.)  20. 

Identiflcation  of  a  person  by  his  voice,  may  be  sufacient-105  Mass. 
62.  It  need  not  be  proved  that  goods  were  actually  stolen,  it  is  suf- 
ilcient  to  prove  the  intent-6  Bush,  876:  and  if  larceny  is  proved,  it  is 
sufficient  evidence  of  tho  intent-12  N.  H.  42;  4  Parker  Cr.  B.  153:  but ' 
there  must  be  some  fact  or  circumstance,  act.  or  declaration  of  defend- 
ant in  addition  to  mere  breaking  and  entering,  from  which  the  Jury 
can  find  the  intent— 4  ParkerCrTB.  153;  and  proof  of  intent  to  steal  it 
not  sufilclent-11  N.  H.  269. 
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res  gesix,  or  compleie^ihech&ln  <S  circumstantiid  evidenco— 42  AJa. 
)U3:  bat  evidenco  of  otber  distinct  bnrglariesls  prima  facie  lrrelcv;mt 
—43  Ala.  532:  V^  Micb.  fi07.  So,  evidence  tending  to  bIiow  that  gouda 
irero  found  in  the  prisoner's  possession  stolen  fiom  another  person,  pro- 
Vious  to  the  transaction  in  question,  is  Improper— G  Parl^er  Cr.  IC.  OTI. 
Bo,  evidenco  to  provo  that  the  ward  of  a  key  found  in  defendant's 

£ossession  was  made  and  fitted  by  him  to  open  another  buildiutr.  is 
npropcr— 2  Cush.  5S0. 

BnrgUuiotiB  tools  found  in  the  possession  of  the  defendant  soon 
after  the  commission  of  the  offenso  may  be  offered  in  evidence  when 

gaey  constitute  a  link  in  tho chain  of  cii*cumstanceartendlug-to  connect 
im  with  the  crime— 29  Cal.  659:  see  49  Mo.  673;  but  it  must  first  be 
•howu  that  the  burglai^  was  in  fact  committed— 29  CaL  GU). 

Tnot  of  breaking  and  entering  a  shop  is  sufflclent  to  convict 
under  tho  charge  of  breaking  and  entering  a  store— 5  La.  An.  340:  see 
14  Gray,  103;  and  proof  of  a  constructive  breaking  Is  sufflclent— 18 
Ohio,  808:  but  proof  of  breaking  out.  of  a  house  will  not  sustain  a 
charge  of  breaking,  entering,  and  stealing— 70  N.  O.  239.  Proof  of 
entry  in  a  different  room,  or  at  a  different  time  from  that  alleged,  is 
insufflclent— 43  Cal.  551.  Proof  of  an  cntranco  obtained  by  stratagem, 
or  such  an  entrauco  as  would  be  a  mere  trespass,  is  not  sufflclent— 25 
Me.  600.   Seoan<6,S45e. 

The  breaking  and  entering  may  be  shown  by  facts  and  clrcum- 
BtODces— 49  Cal.  681 ;  and  the  Intent  may  be  proved  by  circumstances 
tending  to  show  a  felony  committed  in  a  store  ad  joining— 2  Parker  Cr. 
B.  683.  It  must  be  proved  that  the  doors  were  shut— Coxo,  (N.  J . )  4:]9. 
The  wife  of  tho  complaining  witness  is  competent  to  prove  that  tlie 
door  was  latched— 3  Parker  Or.  B.  652.  Where  it  was  proved  that  the 
door  had  been  forced  open,  the  Jury  might  infer  that  it  liad  prevloiisiy 
tieen  shut— Thach.  C.  C.  1. 

The  testimony  of  a  woman  sleeping  in  the  building  that  she  be- 
lieved tho  entry  was  made  for  the  purpose  of  sexual  commerco  with 
her,  if  admissible,  could  not  conclnsively  establish  the  intent  of  de- 
fendant-^ Cal .  4 15.  On  an  allegation  of  attempt  to  com  mit  i-apo,  the 
effects  of  tho  alleged  violence  on  the  person  of  tho  f  emalo  may  be 
proved- 10  Cush.  62.  Evidenco  upon  tho  question  of  guilty  or  not 
guilty  of  a  burglary  cliarged  ia  competent  to  prove  an  attempt  to  com- 

Ohallenge  to  fight— The  note  or  letter  sent,  and  parole  testimony 
in  explanation,  are  admissible  in  evidence— 2  Lcnch,  7G7.  That  there 
lias  been  a  challenge  is  a  question  for  the  Jury— tf  Marsh.  J.  J.  11*.*:  2 
I^ott  Sb  McC.  181 ;  1  JCcMuli.  12ti:  4  Mo.  375.  Con'cert  being  proved*  the 
ladmlssions  of  tho  secondare  evidence  against  the  principal-^2  Mo<iX>rd, 
SS4. 

Bmbezzlement.— The  efhployer  is  a  competent  witness  to  show 
that  he  did  not  anthcwize  his  servant  or  agent  to  do  the  acts  com- 
plained of,  and  that  accused  has  not  accounted  to  him  for  tho  nrop- 
erty-4  Parker  Cr.  B.  602.  The  indictment  is  supported  by  proof  that 
the  property  embezzled  wxw  delivered  to  some  one  acting  for  iho 
defendant— 38  Me.  81:  A  person  cannot  bo  convicted  npon, proof  that 
bo  received  money  to  pay  a  note  and  did  not  pay  the  same,  unless  it 
Is  further  proved  that  he  received  the  money  as  agent,  and  failed  to 
pay  the  same  in  consequence  of  some  fraudulent  use  or  con  version  of 
the  money— 9  B.  1. 112.  Whero  the  agent  of  an  express  company  stated 
that  the  money  was  stolen  from  him  on  the  way.  in  tho  absence  of 
any  reasonable  account  of  the  occurrence,  he  may  bo  convicted— 32 
Tex.  763.  On  tho  embezzlement  of  a  mortgage,  it  must  bo  proved  that 
defendant  feloniously  and  fraudulently  converted  it  to  lus  own  use* 
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and  tbAt  It  belonged  to  the  complaliuait-«  Anen.  60S:  see  11  Blatchf . 
S74.  On  a  trial  for  embezzUng  United  States  bonds*  It  Is  not  necessary 
to  show  that  the  several  bondswere  misappropriated  by  separate  acts, 
or  at  diiteront  times,  to  Justify  a  conviction  on  each  of  the  counts  in 
tehich  tlie  bonds  are  separately  described— iOO  Mass.  1.  Evidence  of 
other  acts  of  embezzlement  than  that  charged  in  the  Indictment  is 
admissible  on  the  question  of  i^Utyintent-r  Allen.  675;  10  Gray,  hS. 
A  copy  of  nu  agreement  made  oetween  the  defendant  and  the  prose- 
cutor is  not  admissible  without  first  accounting  for  the  original-49 
Cal.()54. 


418.  Ownership  may  be  proved  by  admissions,  or  by  acts  of  authority, 
or  by  record— R.  fl.  Charl.  6.  It  cannot  l)e  shown  by  reputation— T 
Iowa,  411:  but  it  may  be  inferred  from  chwumstances— 46  Iowa,  663; 
24  Tex.  537.  A  partner  In  the  gamo  is  an  aocompUoe  requiring  his  evi- 
dence to  bo  corroborated— 35  Aia.  423. 

Homicide,  bnxden  of  proof.— The  prosecution  are  only  bound  to 
Introduce  such  evidence  as  they  think  proper-0  Ired.  343.  A  homicide 
may  be  proved  to  have  been  committed  at  any  time  previous  to  find- 
ing the  indictment— 18  Tex.  343;  and  a  variance  as  to  the  time  of  the 
death  is  immaterial— 1  Jones,  (X.  O. )  267.  It  is  too  late  after  verdict  to 
object  that  the  death  was  not  proved  to  have  resulted  within  a  year 
and  a  day  after  the  fatal  injury-54  Barb.  867;  2  Keyes,  684.  U  the 
true  name  of  the  defendant  is  proved  on  the  trial,  or  if  the  deceased 
was  called  amonglils  acquaintances  by  the  namo  charged,  a  variance 
Is  immaterial— (Trarkercr.  R.  15:  but  if  there  is  a  varionco  between 
the  name  alleged  and  tbat  proved,  the  variance  is  fatal— 4  Cold.  138; 
but  if  the  variance  is  between  initials  and  the  full  christian  name,  it  Is 
immaterial— 11  Oa.  615.  So  where  deceased  was  equally  well  known 
by  both  names  thero  was  no  misnomer— 6  Parker  Cr.  R.  155.  The  cor- 
rect statement  of  the  namo  of  deceased  is  a  question  for  the  Jury— 18 
Hiss.  331 ;  7  Ired  27 ;  contra,  6  Parker  Cr.  R.  155w 

Fremeditatlon  must  be  proved  by  the  prosecution— 3  Kans.  450;  24 
Wend.  5iU ;  and  it  may  be  pro ved  by  circumstances— Wright,  20.  That 
lying  tu  wait  constitutes  deliberation  and  premeditatiou  is  a  question 
of  fact— 3  Hoisk.  842.  Premeditation  may  beshown  by  proof  of  purpose 
to  commit  robbery— 118  Mass.  36.  It  is  erroneous  to  charge  that  the 
homlcido  being  proved,  the  law  implies  that  the  lulling  was  willful,  de- 
liberate, and  premeditated— 45  Gal.  289.  The  question  of  cooling  time 
Is  for  tho  court-69  N.  C.  267. 

Oorpns  delicti.— The  prosecution  must  prove  the  corpus  ddicti  be- 
yond a  reasonable  doubt— 42  N.T.  1;  46  Barb.  625.  There  must  be 
direct  proof  of  death,  or  tho  criminal  i^ency  of  another  as  tho  means 
— 13N.  Y.  137:  18  Id.  179.  In  general,  there  can  be  no  conviction  for 
murder  until  tho  body  of  deceased  has  been  found— 3  Parker  Cr.  B. 


may  bonroved  by  circumstances— 1  Cliff.  5;  7  Ind.  326;  7  Jones  (X.  C.) 
44tf.  Where  the  body  has  been  consumed  by  fire,  or  boiled  in  potash, 
or  dissolved  by  acids,  rendering  it  Impossiblo  that  it  should  ever  be 
produced,  the  corpus  deiicti  may  be  proved  circumstantially  or  infers 
entlally— 55  Cal.  230.  A  witness  who  had  found  the  discolored  and 
mutilated  body  of  a  person  whom  ho  had  never  seen,  may  testify  that 
tho  face  resembles  the  photograph  of  the  man  alleged  to  have  been 
kilied-70Pa.St.340. 

On  a  trial  for  mnxder,  photographs  of  alleged  accomplices,  taken 
utcr  their  death  by  drowning,  may  ba  shown  to  witnesses  in  corrobor- 
ation of  other  evidence  Identifyhig  their  bodles-45  N.  Y.  213.  It  It 
competent  for  tho  prosecution  toshow  that  a  skeleton  is  that  of  the 
murdered  man— 48  ind.  109;  so,  of  the  clothing,  equipments,  or  Sknll 
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of  the  victlm-6  FftAer  Cr.  B.  189;  bat  see  24  Iowa.  070.  Ordinarily, 
tbo  miestlon  of  identity  Is  one  of  fact— 3  Farker  Cr.  B.  109.  Tbera 
need  1)0  no  more  direct  or  positive  proof  to  identify  the  body  of  de- 


ceased than  Is  required  to  prove  the  murder  or  identic  the  murderer 
-35Tez.97. 

Means  and  instnunentSH— The  evtdeuct  need  not  show  ibat  the  net 
was  commiLtetl  by  the  narticolitr  weaLion  allege Q—Jii  Me.  ikirt;  * 
Smcdcs  &  M.  510^  14Klfh.2l5j  TVerpf.  Sia^  3  HilU4JJ;  I  Diitth.  ftiiU;  l^ 
id.  4iii3i  UmE  Where  a  i^aitlcularwcaj  lou  la  Alleged  >U  b  not  lonipr  tent 
toprovoit ivnadoQowltliatotaUytl I ffcrent weapon— tiCoitLiS-  intio 
Inu  ictm  on  t  c  hnrfjcd  a  kill  lag  J>y  snootliig>  tlio  p  i  oseciit  (on  \  s  l  »ou  ml  l  o 
prove  It,  but  ic  does  not  matter  whlcti  of  tImliiiUqujm- wii]!'ii  ol  Um 
wouiid^i  caiisci I  tho  drat 1 1— 55  J i^rl^  65 1  i  ii^.Y.r.o.  On  n n  ;ti K':;;!!  i qu 
of  poSgoniiig,  proof  of  oUtalnhiff  the  potion,  am  ipla^lui^  It  I  u  I  he  fuod 
of  dece^aeU,  i^  Bumclcnt— S Paiker  Cr. K.  ra;  34  N.  Y.  n:k  st>o  3  IlLlfitv- 
U.  Oancbflrgo  of  Miiuothi];f,evkten(;:<^  of  Uerith  cniiscil  by  henlhii:^  on 
the  head  with  ii  s^uix  H  iuadiDl^^lblo-43  III.  LliCj.  On  nehLiiiijo  of  tkiilh 
by  Ueachig  and  fill  iking,  proof  of  death  from  Injuiie 3  by  falling  la  In- 
Buffielcut— >  Parker  Cr.  li.  614.  Whether  any,  ur  wljat  wcai"ju  waa 
used,  i-^o  question  fortho  jnry^  Parker  Cr.  IL  (jIO;  but  the  nncRlioii 
whether  or  not  tlio  Inst  rumen  E;  waa  dcatUy ,  Is  n  question  for  t  n«  court 
— I  Pa.  St.  2i>\.  Tiio  op E n Ion  0 r  expert*  a*  to  tho  i a ist r tm tvnt  usL'd,  nml 
Cho  naturu  and  eonsequeneos  of  tEio  Tvonnd,  U  lulmissjble— :i;*  Jowa, 
inU:  31  id,  I  HI  1  or,  lijprovo  which  of  tho  wounaa  truu^od  thts  cleaLh— M 
N^Y.  (jI'J;  but  not  as  totlio  probablo  imi^ltlon  of  i bo  deceased  when 
tho  wfi;i!;il-^  v;cre  :r:±cti:d    15  N,  Y.  'J  mi:'-;.  Aii;i,  I'N 

Res  gesta.— Everything  which  happened  in  the  Immediate  presence 
and  hearing  of  tho  defendant,  at  the  time  of  the  homicide,  is  admissi- 
ble as  tending  to  show  motive— 36  N.  Y.  113 ;  as,  acts  of  tho  prisoucr  on 
the  day  of  the  homicide— 23  Ala.  44;  see  16  Id.  31.  Acts  and  words,  to 
be  part  of  tho  res  aesUe,  must  be  contemporaneous,  or  so  nearly  so,  as 
to  have  a  bearing  m  Illustrating  the  character  of  tho  oUcuse— 17  t'al. 
70.  What  was  said  by  deceased  to  others  when  .possessing  liimself  of 
a  deadly  weapon  found  near  Ids  body  after  the  conflict,  thougli  do 
fendant  was  not  present,  is  part  of  tho  resaestx—li  Cal.  476.  O^Tncr- 
ahip  of  property  Is  part  of  the  ret  geatm,  when  tho  homicide  occurred 
in  defense  of  Its  possession^ift  Cal.  850:  but  deeds,  or  other  cvi* 
dence  of  title  to  land,  about  the  possession  of  wldch  tbo  homicide 
occurred,  are  not  evldenco— 10  Cal.  83;  but  see  15  id.  300.  So,  where 
two  persons  ore  murdered  at  the  same  timo  and  place,  what  occniTCd 
at  the  murder  of  one.  Is  admissible  on  a  trial  for  tho  murder  of  the 
otlier-7tf  Fa.  8t.  319;  see  117  Mass.  122;  8  Eng.  236;  1  Rob.  Va.  735. 

On  a  trial  for  murder,  evidence  that  tho  wife  of  the  prisoner  had 
been  In  tho  habit  of  adultery  with  tho  deceased  is  not  lulinlssiblc— 8 
Ired.  830.  Evidence  of  acts,  and  exclamation  of  tho  wife  of  ])risoncr 
at  the  timo  of  the  Icllling,  and  In  his  presence  or  hearing,  is  .idiuissible 
—45  Cal.  143. 

Froof  of  intent.— Intent  to  un  will  be  presumed  when  a  person 
▼oinntarily  does  an  act  which  has  a  direct  tendency  to  destroy  life— 9 
Met  S3;  \)  Humph.  657;  Wright.  20:  5  Cush.  295;  2  Oratt.  5;:4;  17  Ala. 
587;  see  1  Ired.  854.  It  will  bo  Implied  from  tho  uso  of  a  dangerous 
weapon— 12  Fla.  117;  1  Duval,  224;  7  Iowa,  287;  contra,  3  Dcv.  485;  31 
Pa.  St.  103;  6  Eng.  455:  3  Oreg.  61;  44  Miss.  731.  So,  shooting  ono  per- 
son with  hitentfo  kUl  another,  Is  sufficient  showing  of  lutcut— 33  CaL 
141.  ^ 

The  dmnkenness  of  accnaed  at  tho  timo  of  tho  act  may  bo  proved 
on  tho  question  of  guilty  intent— 34  Cal.  211 :  43  Id.  344.  It  may  bo  con- 
sidered with  tho  other  facts,  to  enable  tho  Jury  to  determine  whether 
tho  killing  ^as  done  deliberately  and  prcmeditatcdly— 21  Cal.  544:  27 
id.  507;  ifHiunph.  154;  1  Spear,  884;  4  Humph.  136;  0  Id.  603;  8  Id.  671; 
or  to  provo  tho  prisoner  was  not  capable  of  deliberation— 40  Conn.  136i 
see  41  id.  584.  ' 
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Character  of  dofendaat.^On  a  trial  for  mimlcr,  tbe  character  of 
tho  defendant  for  peace  and  quiet  Is  Involved  In  the  Issue  of  not 

fiulty--'dCal.399;  overruling 5  Cal.  127;  7  id.  120:  17  Id.  316:  33Ahk380; 
lit  proof  of  the  general  character  of  defendant  is  confined  to  tho  trait 
involvca  In  the  offense  charged— 43  Cal.  139;  8  Smcdcs  &  M.  401;  8 
lilaclcf .  290.  So,  his  character  for  chastity  is  not  in  issue-43  CaL  13d. 

Character  of  deceased.— It  is  not  competent  to  show  that  deceased' 
was  a  quarrelsome  and  dangerous  man  unless  thero  is  evidence  raising 
a  doubt  wliether  defendant  acted  iu  self-defense— 10  Cal.  SOD;  41  id.  ^M); 
2  liau.  413.  It  is  not  a  material  question  whether  deceased  was  In 
fact  a  mau  of  dangerous  character:  it  is  his  reputation  as  such  that 
constitutes  the  leffitimate  subject  of  inquiry— 33  Cal.  704.  It  is  admis- 
sible only  when  It  tends  in  some  way  to  show  tho  prisoner  had  some 
grounds,  as  a  reasonable  man,  to  fear  that  ho  was  himself  about  to 
receive  somo  bodily  liarm,  and  that  ho  acted  under  tho  influenco  of 
fear— 41  Cal.  640;  10  id.  310.  Where  the  defense  Introduces  testimony 
as  to  the  character  of  deceased,  tho  prosecution  has  a  right  to  intro- 
duce testimony  on  the  same  point— 6  rac.  C.  L.  J.  882. 

Threats  as  evidence.— Threats  made  hy  defendant  are  admissible 
for  tho  purpose  of  showing  malice— 37  Cal.  676.  Evidence  that  the 
prisoner  made  threats  without  naming  against  whom,  but  that  in  the 
opinion  of  the  witness,  defendant  was  meant,  is  not  competent  evi- 
dence—9  Bush,  224.  Threats  by  defendant  against  one,  other  than  the 
deceased,  cannot  be  shown  to  have  been  made  immediately  prior  to 
the  homicide,  nor  will  quarrels  bo  pennitted  to  bo  proved— 28  CaL  465; 
37  id.  037.  Threats  by  deceased  aro  admissible  to  show  that  tho  cir- 
cumstances w^ero  such  as  to  excite  tho  reasonable  fears  of  defendant 
—37  Cal.  676.  It  Is  proper  to  show  that  threats  were  communicated  to 
defendant  which  were  mado  by  deceased— 17  Cal.  316.  Thi'eats  com- 
municated to  defendant  aro  not  necessarily  admissible  wl  thout  regard 
to  tho  evidence,  or  facts  rclatin:?  to  tho  homicide— 53  Cal.  602.  They 
are  admissible,  although  unknown  to  tho  defendant,  as  facts  tending 
to  illustrate  the  question  as  to  which  was  the  first  assailant— 37  CaL 
670;  but  evidence  of  violent  acts  of  the  deceased,  not  performed  In 
tho  presence  of  tho  defendant,  is  not  admissible— 23  CaL  465. 

Upon  the  question,  who  commenced  the  affray,  evidence  is  ad- 
missible to  show  that  tho  deceased  attempted  to  fulfill  his  threat 
— 6.=>  Cal.  264;  see  15  id.  476;  37  id.  676.  Guilty  knowledge  on  the 
part  of  tho  prisoner  that  deceased  was  unarmed,  cannot  be  assumed 
to  exist,  but  must  aflttrmatl vcly  bo  shown— 51  CaL  498.  Where  threats 
by  deceased,  mado  to  a  third  person,  were  admitted  In  evidence,  and 
defendant  had  tho  benefit  of  all  tho  conversation  tending  to  show 
hostility,  it  was  not  error  to  cxciudo  evidence  of  what  deceased  said 
coucenung  defendant,  or  tending  to  show  malice  toward  him— 0  Pac. 
C.  L.  J.  5'j4.  If  a  witness  for  the  defense  testified  that  beforo  the 
killing,  deceased  asked  him  to  go  with  him  and  help  him  tear  down 
defendant's  fence  on  a  certain  night,  and  mado  threats  against  the 
defendant,  it  is  not  error  for  tho  court  to  refuse  to  allow  tho  witness 
to  Bune  whether  tho  fence  was  torn  down  that  night— 47  Cal.  95.  U 
threats  by  deceased  aro  introduced  by  defendant,  tlio  prosecution  may 
rebut  the  evidence,  but  it  cannot,  in  tho  first  instance,  introduce 
declaratious  of  deceased  of  peaceable  intentions— 6  Pac.  0.  L.  J.  917. 

D7ing  declarationa.— Dying  declarations,  when  made  by  the  de- 
ceased, aro  cvidouco  on  tho  trial— 10  CaL  32;  see  17  Id.  70;  24  Id.  17;  id. 
640;  18  id.  iGa;  21  id.  368;  35  id,  49;  2  Leach, 267;  id.  533.  Evidenco  of 
tho  dying  dorhiratlons  of  a  deceased  person  aro  adnilsslbloonatrial 
for  murder- 1 0  Cal.  3J ;  upon  tho  ground  of  necessity- 10  id.  32.  Before 
admii  tin?  such  declarations  in  evidence,  it  must  bo  conclusively  shown 
that  declarant  w;is  at  tho  point  of  death,  and  that  ho  was  conscious 
thereof-24  id.  17;  18  Id.  166:  17  Id.  76.  Where  thero  is  a  clear  indica- 
tion  that  deceased  at  the  time  had  not  abandoned  all  hope  of  recov- 
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cry,  the  declaration  l3  not  ftdmlsslblo— 55  Cal.  72:  21  id»  17-  They  ap& 
HOC  idmisslbio  itiiLcsa  declorriQC  bL-IJeves  Jilm^clr  tn  aimli  cstrcmtty 
tJut  crery  licpo  of  tUls  tvotIU  i^ffonoTanatJissoiutloii  Jj*  nctuiilly  Im- 
iMjndlnE— l1JCa3*652;  65ld.7J;  I'l  iCl'i  2  Lnarh,&i3;  nml  thfl  rxlstcuco 
of  sueli  beUct  may  be  bIjo^ti  tvQin  fUxiiin^haucE's— 24  JU*  IT,  Dylaa 
Uficlarotions  cannot  Ufl  cstUmlod  ftjr  tLo  rtjaaoii  I  liatde  flensed  rcfuuija 
to  anaw&r  l urtliDi*T  saj  Itn?  iio  w^i  i^  ^^  iJyiiiq:  man  "-^fiL  C:ii.  337.  AOmit- 
ttlng  (VponSon  tit  A  dyliijj  declaration  iloen  net  prpjwdlco  defendant 
wbenma  ^itne^eii^LiJji^itdiitlfilly  ttiLiJy  to  :iU  ilia  lu-ti  tlctil^ir  Oel^lls  of 

•6tlCbf5l^C— iJ  Cal.  ^yl7r 

'  Incest.— The  admissions  of  defendant  are  sufficient  proof  of  rela> 
-  tionsblp— 1 1  Ala.  289 ;  1  Parker  Cr.  B.  841.  Belatlonsblp  niay  be  proved 
by  reputation— 54  Mo.  142.  So,  It  may  be  proved  by  acts  and  declara- 
tions—34  Iowa,  647.  Evidence  Is  admissible  of  previous  acts  as  tend- 
■  ins  to  show  the  probable  commission  of  tho  act  cliarged— A  Mich.  30ft: 
but  if  a  certain  day  is  alleged,  tho  prosecution  cannot  show  the  sexual 
Intercourse  at  a  subsequent  time— 12  Ind.  18.  Something  more  most 
be  shown  than  an  attempt  to  contract  an  incestuous  marriaico— 14  CaL 
159.   8eeat»^S285. 

Larceny,  what  mnst  be  shown.— It  must  be  first  shown  that  a  lar- 
ceny had  been  committed— 1  Bich.  (N,  S.)  14.  The  place  of  the  eom- 
misslon  of  the  offense  is  not  material,  if  tho  county  is  alleged- 101 
.  Mass.  207.  So  a  variance  between  tho  indictment  and  the  proof  as  to 
the  exact  locality  is  not  material— 3  Denio,  121 ;  as  a  shop  for  a  store— 
14  Gray,  376;  see  15  id.  197;  but  an  indictment  for  larceny  from  » 
bouse  is  not  sustained  by  proof  of  stealing  from  a  tent— 41  Tex.  43;  nor 
by  proof  of  stealing  goods  outside  a  store  door— 41  id.  126.  So  the  de» 
ficrfptlon  of  the  termini  between  which  letters  are  sent  by  post  is  ma- 
terial—1  Curt.  864.  A  taking  as  well  as  a  carrying  away  must  besbown 
—Addis.  232.  The  Stealing  and  carrying  away  may  be  proved  by  evi- 
dence that  defendant  roue,  drove,  or  Ted  the  horse  away— 2  Ul.  304. 
And  it  is  competent  to  provo  that  tho  goods  were  stolen  in  another 
State— 18  Ala.  727.  So  in  stealing  from  the  mail,  the  Jury  mnst  bo  sat- 
isfied not  only  that  the  mail  had  been  violated,  but  that  the  tcttcra 
and  packages  had  been  In  and  were  taken  fi-om  the  mail— 1  Bald.  &). 
The  offense  isj>roved,  although  only  to  a  single  article  out  ofi  several 


1  mil,  184.  So  if  more  than  was  alleged  is  proved  to  havo  been  taken, 
the  variance  is  immaterial— 14  Ind.  327;  2  Va.  Cas.  4 ;  see  8  Ala.  §91. 

Evidence  of  prior  conviction.— The  averment  of  a  prior  conviction 
must  be  proved  by  the  record— 2  Gray,  602;  see  65  Barb.342i  55  N.  Y. 
.612;  sustained  by  proof  of  identity  of  tho  party  on  trial  with  the  one 
In  the  former  procedure— 26  Ga.  614:  14  Serg.  &  B.  69;  47  Md.  497.  It 
13  admissible  to  put  the  prior  conviction  beioro  the  Jury  as  part  of  tho 
evidence  hi  chief-65  Barb.  342;  55  N.  T.  512;  36  Tex.  6. 

Description  of  property.— To  Justify  a  verdict  of  guilty  of  larceny  It 
is  not  necessary  to  prove  that  the  money  taken  answers  the  descrip- 
tion contained  in  the  information— 6  Fac.  C.  L.  J.  453.  The  denom  ina- 
tion  and  nature  of  the  coin  need  not  bo  proved,  nor  tho  date  of  bank- 
jiotes,  the  bank  which  issued  them,  or  the  person  to  whom  they  were 
payable— 10  Ga.  611.  A  slight  variance  in  the  description  of  tho  prop- 
«rqr  wHl  not  be  regarded— 23  Ind.  21;  as  proof  of  the  theft  of  a  mare 
or  gelding  on  indictment  for  stealing  a  horse— 2  III.  304;  34  Mo.  67;  or 
» lamb  for  a  sheep— 2  Har.  (DcL)  561 ;  or  a  shoat  for  a  hog— 7  Ircd.  210; 
or  plated-ware  for  8ilvei>ware-22  Ohio  St.  203 ;  13  Vt.  571 :  70  N.  C.  78. 

When  an  animal  stolen  Is  described  by  color  and  sex,  the  descrip- 
tion must  be  supported  by  proof— 30  Me.  29;  but  sorrel  may  be  proved 
when  the  description  was  a  bay— 3  Heisk.  452.  An  Indictment  for 
stealing  an  animal  is  not  supported  by  proof  that  it  was  dead— 8  Gray, 
497:  nor  will  proof  of  orders  support  a  charge  for  stealing  bank-bills— 
10  OhiOt  610;  or  proof  of  a  plowshare  on  a  charge  of  strung  a  plow 

rBV.C0DB.-88. 
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—15  Rich.  816;  or  the  nm  of  a  plow  on  a  charge  of  steaUns:  a  plov 
3Brey.6;  or  a  blanket  made  of  cotton  and  woolen  on  a  charge  of 


proved  that  it  was  in  barrels  when  stolen— 11  Ired.  70. 

Ownership.— When  ownership  is  laid  in  a  married  woman.  It  most 
be  proved  as  l.iid-17  Oratt.  663;  id.  565;  see  44  lud.  469;  17  Tex.  531 :  26 
Rich.  39.  A  variance  in  the  name  of  the  owner  is  immaterial— 22  Me. 
171;  48  Ala.  165;  but  see  1  Bush,  11.  It  is  a  question  for  the  Jury— 7 
Ired.  210.  Where  property  was  alleged  to  be  stolen  from  a  corpora* 
tion»  it  is  sufficient  to  prove  that  it  is  a  corporation  de  /acUy—43  CaL 
842;  28Ind.32l. 

The  fact  of  ownership  may  be  proved  by  others  than  the  ownexw 
4  Yerg.  145.  A  written  receipt  for  the  purchase-money  of  goods  is 
evidence  to  show  title— 40  Ala.  372.  The  testimony  of  a  consignee  is 
sufficient  evidence  that  the  property  is  in  him— 104  Mass.  WS,  The 
goods  may  be  proved  to  be  the  absolute  or  special  property  of  him 
who  is  charged  to  be  the  owner— 19  Me.  225.  So,  if  he  had  possession 
as  agent  or  bailee,  the  defendant  may  be  convicted-r40  Ala.  54;  see  10 
Terg.549.   So,  proof  of  rightful  possession  will  sustain  an  alJi — "*~ 


of  ownership—!  Ga.  563:  so,  as  to  the  possession  of  a  house— 25  id.  52: 
but,  where  property  had  never  been  in  the  possession  of  the  agent.  It 
is  a  fatal  variance— 35  Tex.  15.  Proof  that  property  was  held  in  trust 
will  support  an  allegation  of  ownership— 2lMe.  14;  1  Parker  Gr.  B.  339; 
63  Me.  124. 

An  indictment  alleging  property  in  a  single  person  is  not  sustained 
by  evidence  of  property  in  several  as  partners— 1  Mass.  476:  8  Blackf . 
226;  14  N.  H.  36i:  10  Rich.  169;  3  Rich.  N.  S.  230:  41  Ala.  416;  74  N.  O. 
272;  but  see  5  Allen,  517;  and  so,  where  title  is  alleged  in  two,  and  the 
proof  is  that  it  belonged  only  to  one— 35  Tek.  691.  The  fact  that  the 
money  stolen  was  in  the  possession  of  a  third  party.  Is  sufficient  proof 
of  ownership— 6  Pac.  0.  L.  J.  453.  Where  a  witness  proved  the  owner- 
ship of  the  horse,  and  that  it  was  taken  from  his  possession,  and  an- 
other witness  proved  that  the  thief  had  sold  the  horse  to  bUn,it  is  suf* 
ficient  evidence  to  support  a  conviction— 6  Pac.  C.  L.  J.  569. 

Value.- The  genuineness  of  a  bank-note  must  be  proved— 3  Ear. 

S el.)  563;  4  Rich.  356;  4  Dcnio.364;  2  Keyes,  145.  It  may  be  proved 
the  person  from  whom  stolen— 31  Ala.  329;  8  Gray,  4^)2:  57  Barb. 
827.  Evidence  that  defendant  passed  it  as  eenuine  is  sufficient  proof 
of  genuineness  and  value— 2  Va.  Gas.  125;  STarker  Cr.  R.  256.  P»role 
evidence  of  the  contents  of  the  bills  is  admissible— 18  Johns.  90.  The 
witness  may  refresh  his  recollection  of  the  value  of  the  goods  from  a 
schedule  made  by  his  clerk  In  his  presence— 37  Me.  246.  Where  pun« 
ishment  does  not  depend  on  value,  proof  of  value  Is  not  essential— 12 
Allen.  183.  Evidence  that  the  witness  went  ono  hundred  miles  to 
hunt  the  stolen  horse,  would  tend  to  prove  that  he  was  of  some  value 
—6  Eng.  66. 

Identity.— The  identity  of  the  goods  stolen  must  be  proved— 43  Cal, 
638;  see  19  Id.  603.  In  larceny  of  coin,  the  Jury  must  determine  whether 
the  coin  proved  is  of  the  same  kind  as  that  stolen— 23  Gal.  150.  Iden* 
tltv  and  ownership  of  stolen  property,  how  established  by  proof— 43 

Guilty  knowledge.— The  guilty  knowledge  and  Intent  of  the  de- 
fendant must  be  proved— 47  Gal.  103;  32  Mo.  571.  So,  in  the  case  of 
hiring  a  horse  promising  to  return  it  by  evening— 18  Gal.  337;  23  id. 
280.  So,  where  defendant  was  with  one  who  stole,  and  saw  him  steal 
without  interference  on  his  part— 27  Gal.  48t).  Evidence  that  other 
stolen  property  was  found  in  defendant's  possession,  is  admissible  to 
Show  guilty  knowledge— 15  Mo.  168.  The  defense  cannot  prove  that  he 
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l8  a  minor,  for  the  purpose  of  showing  that  he  was  acting  under  the 
control  of  his  mother-29  CaL  414. 

Ret  gesta.— It  Is  competent  for  the  defendant  to  show  that  he  was 
acting  under  a  mistake,  and  whether  real  or  feigned  Is  a  question  for 
tho  jury— 34  Oa.  208:  as  evidence  is  admissible  to  explain  his  conduct 
and lutention— M  Mo.  83 ;  16  Cal.  3(i9.    It  is  competent  for  defendant  to 

8 rove  what  he  said  In  reply  to  the  charge  when  arrested— 63  N.  0. 620. 
o  his  declaration  as  to  ms  intention  made  at  the  time  of  taking  the 
property.  Is  part  of  the  re*  ffestm^l  Tex.  205;  7  Eng.  782.  The  jury  are 
the  Judges  as  to  the  title  of  t*- '—  '■^'  ^'^ "■ * — 


-_-  ,__„ I  the  property*  the  iaUng  and  canylng 

away,  and  the  Intent— 14  Cal.  438. 

The  conms  delicti  must  be  proved  otherwise  than  by  confessions 
of  guilt— 41  Miss.  683.  A  confession  made  subsequent  to  the  arrest  Is 
not  rendered  inadmissible  by  a  promise  made  by  the  owner  previous 
to  the  arrest— 3  Hill,  395.  A  prisoner's  confession  that  he  took  *'  MasA 
Lee's"  mule  is  not  competent  evidence  without  identlflcatlon  of 
'*  Mass  Lee  "  with  the  alleged  owner— 40  Ala.  357.  The  declarations  as 
to  the  manner  in  which  he  came  into  possession  are  not  competent 
evidence  in  tils  favor-42  Ala.  629;  46  id.  w;  63  Me.  124.  But  the  admis- 
sions of  the  defendant  are  not  to  be  excluded  on  the  ground  that  the 
alleged  owner  is  not  examined  as  a  witness— 12  Met.  235.  It  may  bo 
proved  that  theprisoner,  when  charged  with  the  theft,  made  no  re> 
ply— 20  Iowa,  267.  The  attempt  to  escape  is  a  circumstance  that  tha 
nuT  may  consider  in  determining  his  guilt  or  innocence— 46  CaL  SOS, 
If  the  stolen  property  Is  found  concealed,  evidence  may  be  introduced 
to  show  how  the  finder  was  informed  of  the  place  of  concealment* 
even  if  the  Information  was  obtained  by  duress,  and  came  from  one 
other  than  defendant— 47  Cal.  105.  The  offer  of  the  prisoner  to  show 
where  the  money  is  buried  is  admissible,  but  not  the.  statement,  *'  I 
burled  it  in  the  ground  there  "—34  Cal.  176.  The  offer  to  pay  for  the 
property  stolen  19  not  a  confession— 40  Ga.  629. 

label.- The  post-mark  on  a  letter  Is  primm  facie  evidence  that  tha 
letter  was  put  into  the  office  at  the  place  marked— 16  Conn.  206;  S 
Watts,  321.  The  circulation  of  a  libel  Is  proof  of  publication— S  Pick. 
a04.   SeeiK>«/,S1125. 

Malif^lons  miaohiel^Thfb  owner  of  tho  property  intured  may  b©  a 
rr ltii«£M f or tliu pronH?G ut I u]i— 3i Mo.^itL    WliurethoLndlCtmcntiiik 


owners  hip  J  lb  must  Ue  provea  ns  lnld-ilD  Mc-  l^Ui  but  proof  of  [?o$$«s- 
alaufLu^lttccKiiiuLoTildJsufncieiit  TJT<jur  of  uwd.ei*iih]p— 7  Burb.  9;  seis  L6 
Oray.  2J5*  A  ivknegi*  acqiialiitrd  ulth  llie  nninml  ctliut  may-Atata  his 
opliiLitu  A3  tatbu  i^xtetit  vt  dniLiiiJiso  CEiti^d  by  tlio  wouiid— :^  Ala.  iSrl. 
Ilui  dccLtxatioiiJ  of  Ujlu  dc^Icuaunt  iiujutidlntcly  of  ter  Llio  occurrence 
are  admifislNo  In  lils  Isolialf-w  Mo.  4yOj  seo  b2  Tci.  &*.  Proof  tliat 
(he  Jict  was  dtm*  either  mallelou.'^ly  orTv-antonJy  is  suJlldeiit— 40  Me, 
£fltf;  bat  QviaeEiee  ol  inalkii  to w^Lr<l  the  autl  of  tCio  owiii^r  i^  not  admlj- 
Biblc— 4^  Ala,  WO.  V  tit  1 1  in  su  m  t;!  L'n  t  to  \  rruv  e  mailea  .%'al  list  a  baU«ti— 
3  Hcisk.  i^-i.  Tbe  iiue^iUuii  ut  tiuLlicc  in  ouu  uf  f tiet  for  tho  Kiry,  to  be 
tuferrB^J  ttom  tho  clrcutiiHtiiiit'es— JU  fowa.  10?.  lu  nn  liitJlctnioDt  for 
msilLi^iously  olistnittiun  a  ruiiruad  traL*Jf.  Ii  la  c^uUcJc^tit  if  tUo  proof 
filiows  ihat  otio  [deco  of  tiiubcr  wns  placed  Qti  tise  track  to  ob^oruct 
llio  car:i— 42  liid.  ^.  5o»  evldeneo  ot  other  obbtrui'tlun^  is  ajlmiiiglblA 
%v1jcii  tboacts  arc  so  eonm;rted  as  lu  fonii  tino  tintlro  tmai^acLLoa-.S? 
N.  II.  iMk    It  U  ^ompotBut  for  defuudaiit  to  aiiQW  facta  In  jiuitlllcatloiL 

Feijnrf.— Evidence  that  defendant  was  sworn  supports  the  allega- 
tion that  he  took  his  corporeal  oath— 17  N.  H.  375.  It  is  sufficient  to 
prove  that  the  oath  was  administered  by  an  officer  de/aeto—32  Mich. 
4^  The  certiilcate  of  the  magistrate  before  whom  the  alleged  false 
oath  was  taken  iaprima/acie  evidence  that  he  took  the  oath— 11  Met. 
406.  It  must  be  proved  that  the  person  before  whom  the  oath  was 
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taken  wai  aatborlsea  by  law  to  administer  [t— 33  m,  43^,  On  &  charEtt 
of  perlury  before  a  commlttlngmaglstr^ite,  tho  prosecution  mtkv  prore 
what  uefendant swore  to  by  parole  evJvJ.  tit^^^  Oal.  ii6;  Tliacb,  CO. 
€04.  The  materiality  of  the  matter  8w< I rni  to  nm^t  i>e  es^mbUBbed  bj 
evidence— 32  Iowa»403;  10  Kan.  i87.  It  l  ^  rr^uirpetrf^nt  to  ^hovf  that  the 
motives  of  defendant  were  corrupt— 6  N,  II.  ^i.  That  :liP  falna  tmXh 
was  taken  wlUfullv  and  corruptly  mu'L  be  c»EabLi^LeU  tiy  [^roor— II 
Ala.  419.  Tho  falsity  of  matter  sworn  1  < '  [  1 1  n  y  bo  pru'viM  I  by  \ntoks  and 
papers  Icept  by  the  party  and  under  bin  <  on  trol— Dead  y,  1  ^T.  iVtiero 
the  prosecution  makes  out  a  prima  fa  (^  ra^e,  tlic  LLircleo  is  ri^t  oa 
the  prisoner  to  prove  surprise,  inadvei^ncus  cr  in^stakc— ao  Vt,  fiw. 
To  authorize  a  conviction,  the  statemi  nt^  vt  tho  fieftmlaTit  must  be 
disproved  by  two  witnesses,  or  by  one  v\  mie^s  anil  ronot^oraiiti'f  cIp- 
cumstauces— 1  Bond,  1;  20  Iowa, 582;  Th  ,.  h.  0.  €.  yG4;  l  N"<^ct,  ^  SleO. 
516:  but  the  law  does  not  require  two  t.  i  i uc^ud  ta  t^stabiKU  Uu?  Riving 
of  the  testimony,  but  only  to  prove  its  J  .i  oU  y  -\  7  iu  wn.  id;  u  Mc  t.  321^ 

The  testimonyof  one  witness,  and  the  declarations  of  the  prisoner, 
are  sufficient— l  Dev.  263.  Declarations  of  defendant  aro  not  sufficient 
to  convict— 30  Mo.  864.  The  corroborative  proof  need  not  be  equiva- 
lent to  the  testimony  of  another  witness— 10  Ohio  St.  258;  57  Mo.  252; 
contra f  29  Ind.  442.  A  party  to  n  suit  may  be  a  witness  to  prove  per- 
jury therein,  where  conviction  would  not  entitle  him  to  a  new  trisd, 
or  damages— 1  Chip.  D.  124.  Where  vnritten  testimony  is  adduced  to 
prove  the  perjury,  it  is  not  necessary  to  produce  a  llvincr  witncsfr— 14 
Meters,  430.  So,  where  a  person,  by  a  subsequent  deposTtiou,  contra- 
dicts a  former  one,  admitting  tliat  it  was  intentionally  false— 9  Barb. 
467;  but  the  prisoner  is  not  estopped  from  showing  tne  truth  of  his 
deposition— 1  Tyler,  269.  Facts  material  to  the  issue  are  relevant  evi- 
dence—30  Ala.  611.  The  list  of  an  assessor  is  not  competent  evidence 
to  prove  the  property  therein  to  be  that  given  in  by  defendant— 18  CaL 
125. 

A  record  is  admissible,  notwithstanding  a  variance  as  to  the  date 
as  proved  and  alleged— Thach.  C.  G.  654.  The  record  of  the  court  is 
not  inadmissible,  because  of  inisrecital  in  the  indictment  of  the  day  of 
holding  the  court— 2  Tyler.  282.  A  complaint,  sworn  to,  is  admissible 
to  show  the  pendency  of  the  case  in  which  the  perjury  is  alleseti— M 
Cal.  527.  The  good  character  of  defendant  may  be  given  In  evidence, 
but  it  is  entitled  to  little  weight— 14  Mo.  502.  u  perjury  is  cluurgcd  a» 
having  been  committed  on  examination  before  the  commlttiug  magis- 
trate, the  prosecution  on  the  trial  may  prove  by  parole  evidence  what 
accused  swore  to  at  the  examination— 50  CaL  96. 

Where  the  indictment  alleges  the  manner  of  taking  the  oath,  a 
failure  to  prove  that  he  was  so  sworn  will  be  a  fatal  variance— 69  N.  C. 
183;  see  1  Parker  Cr.  R.  317.  Any  discrepancy  between  what  defend- 
ant swore  to  and  what  is  set  out  in  the  indictment  will  be  fatal— 1 
Bond,  1.  A  variance  in  the  nature  of  the  proceedings  in  which  the 
false  oath  is  alleged  to  have  been  taken,  is  fatal— 1  Parker  Cr.  R.  317; 
47  Ala.  47;  but  see  2  Dev.  470;  Thach.  C.  C.  654;  1  Parker  Cr.  B.  211 ; 
Id.  887.  A  variance  in  the  place  in  which  a  certificate  is  sworn  to  is 
immaterial— 108  Mass.  473.  A  person  may  be  convicted  of  subornation 
of  v^iiury,  on  the  testimony  of  a  single  witness— 5  Met.  241 ;  but  see  4tf 

Nuisance.— Nnisance  may  be  proved  inferentially,  but  only  the 
nuisance  specifically  charged  can  be  proved— 13  Met.  ."{65.  Crcneral 
reputation  cannot  l>e  admitted  to  prove  or  dlsprovo  nuisance— 45  N. 
H.466;  1  Serg.&B.342;  2  Dana,  418;  3  How.  (Miss.)  328;  but  evidence 
of  the  genei-al  character  for  chastity  of  females  frequenting  a  house 
of  ill-fame  is  admissible— 1  Allen,  7;  and  also,  of  the  effect  of  the 
house  on  the  peace  of  tho  neighborhood— 14  Mo.  112;  Dudley.  346. 
On  the  trial  of  a  nuisance,  the  prosecution  need  not  prove  a  criminal 
latent-6  Parker  Cr.R.347;  see  105  Mass.  58;  7  Alien,  573;  12  id.  179. 


The  prosecntioii  must  prove  the  location  as  anesed— 43Iii<L16I:  tft 
;Bioh.  310;  63  lU.  185;  18  Vt.  70.   Eviaence  to  shoirlSe  coadltlon  of  die 

premises  after  flndinar  the  indictment,  is  not  admissible— 6  Farker  Cr. 
'S.847.   An  indictment  for  horse-racing  on  a  public  1      ' 


^racing  on  a  public  road  is  sustained 

_.  ^ ^ i  Heao,  154.  It  is  not  competent  for 

defendant  to  prove  that  the  public  benefit  resulting  from  nis  acts  fs 


defendant  to  prove  that  the  public  benefit  resulting  from  nis  acts  fs 
eaual  to  the  public  luconvenfence^35  Iowa,  221:  nor  that  defendant 
'acted  as  agent  for  another-^  Fort  365:  or,  that  the  dwelllng-housea 
were  erected  after  the  erection  of  the  alleged  nuisance^?  Blackf.  534; 
or,  that  it  existed  for  such  length  of  time  as  to  establish  a  prescriptioh 
— lDenio,524:  lWhart.469. 

Bape.— It  need  not  he  proved  that  the  force  employed  was  such  as 
to  create  a  reasonable  apprehension  of  death— 40  Ala.  325.  The  test! 
'  mony  of  medical  experts  as  to  ihe  effect  of  indecent  liberties  upon  the 
mind  of  the  female,  is  inadmissible.  Such  acts  are  to  be  classed  under 
the  head  of  solicitations— 53  Cal.  64.  Because  acts  not  amounting  to 
rape  are  shown  at  one  time,  it  does  not  prohibit  proving  the  offense 
at  another— 33  GaL  68.  Testimony  to  prove  that  defendant  had  beat^ 
and  harshly  used  the  jprosecutrix  at  various  times,  is  inadmissible— 96 
CaL  522.  Evidence  of  declarations  of  defendant  concerning  his  mis- 
conduct with  females  other  than  the  prosecutrix  is  not  admissible— # 
CaL  654;  45  Id.  570.  ♦ 

Whet]  ihb  party  ir\JTired  is  a  witness,  It  Ja  sulmlf^lbla  to  prove  that 
abe  mtifl<c>  ^loiuitlnrnt  wlille  fli^linjury  vvaa  Tcceni— 18  Ala.  ,wri  I't  Id.  80: 

n  Ohio.  6Wi  13  111.  &a:  2i  Oblfi  St-  3yJ;  47  Vt,  S2;  2  Wheel.  C.  U  *X  Dsl 
■ —   wbeu  fiecountetl  for,  will  not  tixpltiao  sitainanpiitjt  made  by  the 

■  —         ' &pr- 


Uon  tot  raijo  c^uuot  bu  on  tlie  uticorroborjited  tiviaeace  ol  Uie 
pr<nsecutrls^l  CaL  ^72^  m  Id.  54^;  U  Id.  til:  44  lowci,  tli^i  ana  when 
corroboi-atlve  tcstinioity^  caa  \m  utocuicU,  noii-iirodui^tluii  will  work 
A0alu££  Uio  prosecution  -22  liL  14Kt. 

ZfOwdnest  of  the  protecutriz  with  others  is  admissible  for  the 
defense  when  she  is  the  only  witness— 6  GaL  221 ;  see  24  Mich.  1.  The 
credibility  of  the  prosecutrix  as  sole  witness  is  for  the  jury— >')3  Ala. 
•VIS.  To  meet  the  ^estion  of  assent,  it  may  be  shown  that  she  was  a 
common  prostitute,  or  of  loose  character— 58  Ind.  365;  and  her  reputa- 
tlonforcnastitymay  be  attacked— 15  Ark.  624;  3  6a.  417;  6  Ired.  305; 
5  Jones  (N.  C.)  65:  113  Mass.  210;  69  IlL  56;  43  N.  H.  89:  45  id.  148:  li 
Wend.  192;  55  N.  Y.  515;  8  Obio  St.  643;  13  id.  332;  but  this  reputatUn 
Imust  have  existed  b^ore  the  act  on  trial— 43  N.  H.  89.  She  may  be 
compelled  to  answer  questions  as  to  her  prior  connections  with  the 
ilefendant-6  GaL  22i:  15  Ark.  624:  6  Ired.  305:  43  N.  H.  89;  45 id.  148:  19 
Wend.  192.  Her  testimony  denying  such  intercourse  may  be  contra- 
aicted-6  GaL  221;  7  Hun,  171;  24  Mich.  1.  If  defendant  introduces 
testimony  to  impeach  the  character  of  prosecutrix,  the  prosecution 
m.iy  introduce  testimony  to  support  her  general  character  for  chasti^ 

Eec  Giving  stol  bd  properTf-— It  must  be  proved  that  the  goods  were 
stolen— I  a  li^cU  3T9i  ai  Mo,  f\^\  but  it  is  not  necessary  to  prove  who 
stole  tbi.'f;ood?i-43  tal  l^t^i  ll  i}ray,  60;  21  Wend.  80;  9  Ala.  845.  To 
fiiiow  .iBUilty  kLa  wlcdffSp  otht  r  Instances  of  receiving  may  be  proved 
--11  AJ[L  4^\:  3  Miit.  tKy^^  417;  3  Parker  Gr.  B.  335;  23  Ohio  St.  330; 
uuiesd  tliere  Is  a  i  a:irk*id  diff  c  i  l  iice  in  time  and  character  In  the  recep- 
tlQiii— M  N.  Y.  ^\:  bH  h}.  r>%'i.  Guilty  knowledge  may  be  shown  by 
evldpncfi  of  t!io  prmclpnl  fcluu,  supported  by  corroborating  evidence 
— 1(J  Cuab.  53j,  It  U  $iiiilrl(Mit  to  prove  a  control  over  the  goods  by  the 
receiver— m  Itrwa,  144;  1  Const.  (S.  G.)  274.   If  the  ehaige  be  johit. 


If  root  that  tbe  foods  weT«  liixm<\  In.  t  b  el  r  Joint  pos^essluti  in*y  give  sut 
nfercnccs  whlcb  will  con ir let  of  a  Joint  api  of  receiving -3  Conn*  S27 ;  7 
Vt.  IIB.  WJicn  (foods  filiown  to  liavi*  iM'en  Ptol^n,  art  t-£i&Lnftt|  by  » 
party,  undf^r  suplcloua  clrcumstaji^es,  the  liurden  rests  on  blm  tQ 
ehnvf  Uow  ho  caioo  by  thRin— 9  Conn.  327;  7  Vt.  Ufl;  but  mere  pofl««»« 
fllon  of  i^tntrii  f^ogOm  will  nut,  of  It^^ijlfp  suijUlu  a  cou^ktlou— 4a  law*. 
173:  K^  Mlc-h.  SjL;  ^ea  anf^,  (i  IJOJ,  note.  Bare  posapesfioii  of  Btot«li 
Boofiii  Is  not  siiMcleut  corroboratlou  of  the  tesitlmoQ^  of  tbo  thler— 10 
Cusli  -^;  J  a  Mkb.  asl.  Tba  placo  of  reception,  lllce  tbe  place  oC 
istcfiUag,  may  bo  Infcrretl  from  all  tho  cLrcumatoucea  of  tlie  ems^S 
Pajfcer  Cr.  R.  47Sj  see  2  Blackf,  103;  e  Ala.  845. 

Eobbeiy.— The  property  an  described  in  tbo  Indictment  moat  bo 
pro  vcd  ua  laid— A  Lauh.  ma.  The  j>crsoiL  robtx^d  Is  a  compet4jn  t  wl  tuesa 
to  prove  be  was  teirliied— 12  4ia,  2*^3.  It  Is  not  necessary  to  prove 
Actual  f ear^l 2  Oa,_^3.  ibo  facts  rbattbc  prisoner  usoa  violflnco  to^ 
WardJibhii  oti  llio  Tdffbt  of  tbo  robitcryn  and  that  a  part  of  tho  fitolen 
propertyvvas  fount]  lu  prisoner's  possession,  are(Si,imcicnt  evidence  of 
guilt— 3  K(?yc5t9.  >Vlier«  tUcJ  robbery  ^m  charged  on  a  highway, 
proof  tbat  It  -wjia  ntar  the  bli;r|inray  la  not  sunielent— 7  Iretl.  239.  A 
statement  by  the  i>rosecutor  that  lie  bad  been  robbed,  made  &  few 
mbiutcs  after  the  crime  waa  eoiumlttedjs  admissible  sa  pstn  of  tba 
res  ffatx-i  Nl  V.  SO;  2!>  Mich,  il ;  74  N.  C.  A^L  Evldeuco  In  not  admla- 
alblo  for  the  purpose  of  showing  that  drfcTi riant  cnterctl  Into  on 
Bffrcetncrit  to  commit  another  amd  dllTcrent  robbery —33  Cal.  flU  Where 
tno  defendant  claims  toh-ive  hern  eh5ewherff  uttha  time  of  therot>- 
ti^ryt  ail y  tire umstances  wiiieh  will  tend  to  hi  the  time  he  waa  at  sucli 
Othe r  p bee  ia  aUm Is^slble  i u  e v i tlen  ce— 32  Ca] .  300.  Where  th e  prisoner 
promi^d  to  point  out  ^here  the  money  was  burled,  and  aft$rwjir<U 
pointed  out  tho  place  at  which  It  waa.  found,  his  statement  In  con- 
nection with  salfl  fact  auci  proof  of  other  witiiesses  was  admissible 
Hgalnstblm— 34  €ah  17T.  On  a  trial  of  four  persona  for  robiwryt  It  is 
competcDt  for  th«  prosecution  tojirovo  that  one  of  thcni  attcmpt^A 
to  escape,  ais  tending  to  show  that  no  might  have  disposed  of  the  stolen 
money— *S  Cal.  277-  Concert  of  action  may  be  shown  iiy  circumstance* 
—SO  Ala.  4S7.  Proof  of  clthe  r  violence,  or  putting  i  n  fear,  Is  su  dcieot^ 
13  N.  U.  B3.  Tho  question  wht^ther  or  not  n  felon io lis  Intent  hM  heen 
pro  vcd ,  Is  t  o  be  detf  m>lne  d  by  t  E^e  Jury  -6  Parker  ( ?  r  R.  64'i.  It  b  the 
province  of  tliw  Jury  to  determine  from  the  acta  of  the  defendant  atMj 
from  all  surraunclinii;  circumst^intrea.  whether  the  defendant  Intended 
to  commit  the  rolibery,  or  was  actuated  by  some  other  purposes— 4tt  Cal, 
aj;8eoflHfe,&§  211-213. 

Sednctioii.— Tho  seduced  female  la  competent  to  prove  that  the 
romlse  of  niarrlaso  was  the  Inducement  to  tbo  Illicit  In tercouTae—2fi 
_f,  Y,  3ti3i  SiCe  M  Id.  U4\  and  a  nujtuul  promise  Is  lmplle<T— ^-^  Id.  641. 
It  la  only  nccessnry  that  she  slsonifl  bn  eorroborated  as  to  the  facta  eon- 
litltnttng  tiie  crime,  and  not  as  to  hrr  previous  chaste  charat^ter— 2SN. 
Y.W^\  M  Id.  tiJl:  Imt  fiee  4  ailnii.  ;12&,  Tiie  defendant  cannot  ho  nl- 
lowed  lo  prove  that  her  peneral  reputation  for  morality  and  virtue  1$ 
bad-£7  Mich.  134;  .^  Parker  Cr.  k.  2M;  2d  N.  V.  203;  1  J»arfcer.  471, 
Ho  must  i^rovo  sneciflc  acta— &  Parker  Cr.  R.  I'M.  It  la  not  necessary. 
In  onlcr  to  csfcii>ii?^ii  her  micbaste  character,  to  prove  that  ibohfid 
been  previously  pnihy  of  sciunl  interconrse,  but  only  to  show  that  !^he 
was  li'wd  in  ht  r  behavior— 5  Iowa,  3?^:  5  Parker  Cr,  H,  ]m;  but  lathe 
absence  of  proof  to  tho  contrary,  her  chastity  will  be  presumed-TB 
Iowa.  3Sn :  Bco  Id.  430 ;  -^2  hU  2i^l.  Sh  o  may  bo  In  tf  rroj^ated  i  n  her  cross* 
e^tami nation  as  to  prior  un chelate  acta  with  men  other  than  tfio  defeat}. 
ant— 30  Iowa,  S70,  Ihe  defendant  ha3  a  right  to  contr.ulitit  her  testi- 
mony either  directly  or  by  fact.'?,  frotu  wlilcii  the  jury  might  hifer  la- 
tere ourso  with  ot]ier!i"fl  Parker  Cr.  E.  18&.  Habits  of  life  pursued  by 
her,  exhibiting  moral  turpitude,  would  be  a  reason  for  dlfsbellevlao:  her 
testimony— 4?i  Ga.  IM.  So  her  admissions  may  bo  used  as  Impeachinv 
testUnony  wbere  the  proper  fouadatloa  ha»  been  laia— 27  Mick  IMl 
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Tbe  prosecution  may  prove  that  she  bod  a  good  character  for  chastltr* 
-was  correct  and  modest  in  deportment,  and  tbat  up  to  the  time  of  tM 
occnrrence  with  the  defendant,  she  was  considered  Tlrtnons— 32  Iow% 
88.  Where  notliinff  appears  to  the  contrary,  defendant  will  be  deemed 
•  to  have  been  of  ftuiage»  so  far  as  may  affect  his  proml8»-2tt  N.  T.  203. 

1103.  Upon  a  trial  for  treason,  the  defendant  cannot 
be  convicted  unless  upon  the  testimony  of  two  wiuiesses 
to  the  same  overt  aot»  or  upon  confession  in  open  court; 
nor  can  evidence  be  admitted  of  an  overt  act  not  ex- 
pressly charged  in  the  indictment  or  information;  nor  can 
the  defendant  be  convicted  unless  one  or  more  overt  acta 
be  expressly  alleged  therein.    [In  effect  April  9th,  1880.] 

Trcafton.-Aftf^r  aci  overt  act  ha*  been  provctl  In  the  county  where 
the  lutlictuieut  U  tuuijil,,  uvLdotLCO  amy  be  e^vcn  of  overt  ai^U  in  iinvther 
Ct?anty— 1  Drill.  33.  Tho  fclociJious  actfor  wbEph  QcrcndniiC  is  beUluu 
aiioUicr  LniU<:t]:iir;tit«  Haoi  adiuiftslljto  In  pvhlcnco— l;  Dulh  :Hs^.  Where 
two  persons  arc  st  nuralely  Uidf  cletH,  onn  ii  iv competent  w  itucw  f  tir  ihe 
other— 2  WnlL  .Jr.  U^.  Tlie  hng^affc  nt  tho  juisaiHT  Rbowiri^  lii^  in- 
teutJaiif  J!i  flrilmL'iffiUlf)  on  the  qimstlun  ot  inol;ive— I  IMU.^S;  aw  \iLS9i 
2  id.  ftS*  proof  ttint,  a  tily  Lt'liig  lu  puSifLs^Lea  at  tEie  Liisurti^i^hM.  de- 
foiiflautliaaiuitaoLlty^  to  tyrant  pa:jb^>j,  is  cotuiH^tenit  evideiK'u  UiHtho 
hfiltl^h  iioinml&siuti  undtrtue  oneiny— 1  DaU.  'S5.  Tbat  two  AilnK'i^Li^nre 
reqaJred  to  pmvo  trtasoD<  refers  to  tbc  i>rt>t>f  otj  tho  trial,  and  not  to 
thenru^'eedlnjTa  ]>cr<iretbo  gran  fli  Jury,  ono  preliminary  Lnvc^i^tt  gut  Ions 
^'>  WalL  Jr.  UH;  4  CrLUicli,  «<:!►;  I  liiirr.  TrI.  m,  i  VljJla.  SlK/j  Uat  see  3 
Wlurt.  8t.  IiL  4dU^  aeti  Ifcd.  ConHt.  art.  U\,%  3»au3jd.  L 

Tk«uon.— See  Ckmst.  ProT.  and  note,  ante,  p.  18. 

1104.  Upon  atrial  for  conspiracy,  in  a  case  where  an 
overt  act  is  necessary  to  constitute  the  offense,  the  defend- 
ant cannot  be  convicted  unless  one  or  more  overt  acts  are 
expressly  alleged  in  the  indictment  or  information,  nor 
unless  one  of  the  acts  alleged  is  proved;  but  other  overt 
acts  not  alleged  may  be  given  in  evidence.  [In  effect 
April  ^h,  1880.] 

Oonspiracy.—The  fact  of  conspiracy  may  he  inferred  from  facts 
-'  -•--- — ^- 3  Dill.  561;  14  Blatchf.  581;  61'"' —  '"*    "  *^  "^ 


and  circumstances-^  Dill.  581;  14  Blatchf.  381;  5  McLean,  513;  55  N.  T. 
866;  48  Hd.  321;  and  one  witness  will  sufllce  to  prove  coK)peration  of 
any  individual  conspirator— 10 1'lck.  497;  see  6  Mass.  73.   The  consplr- 


any  individual  conspirator— 10  rick.  497;  see  6  Mass.  73.  ine  conspir- 
acy being  proved,  the  Jury  are  to  give  the  same  weight  to  the  declara- 
tlons  of  a  coconspirator,  not  on  trial,  as  if  he  were  on  trial— 49  GaL 
650. 

1105.  Upon  a  trial  for  murder,  the  commission  of  the 
homicide  by  the  defendant  being  proved,  the  burden  of 
proving  circumstances  of  mitigation,  or  that  justify  or  ex- 
cuse it,  devolves  upon  him,  unless  the  proof  on  the  part  of 
the  prosecution  tends  to  show  that  the  crime  committed 
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oniy  amounts  to  manslaughter,  or  that  the  defendant  tnis 

jiuitiflable  or  excusable. 

Bnrdcn  of  prtyol',  -The  Iaw  presnmea  bd  uoJawfui  t&Cetit  MiaaarttTr 
*nfl  tha  defCiid^J  must  show  Jiistlficatluii  or  dtiier  tscrtuc— ^  C^L  mL 
A  per^oii  la  i]rusuiiie!l  to  iMttMitl  tbo  ordinary  ctin9tquc?iiM3  of  UlAMTbt^ 
aua  tbe  burUeii  ii  oji  lilm  to  rebut  t lit]  presumption— I  rarkcrCr,  K, 
ji;j;  see  1  Kdu.  ^40.  Wljon  the  luMter  of  dpfciiiW  La  wlioUj-  di^c^asr 
necti-d  from  tbe  body  of  tliP  rrlmf  i'Jin.njc<J,  ttic  UrirOrii  of  proof  Jsim 
tlio  dcfenflaii t— 53  lad.  270.  SPj.  whc  ro  t bu  su Ijject-manor  of  » ii egatlT« 
Bvcrm<*nt  n^lalcfl  to  t^^  ilrfendMii  nersioTially^  or  i-i  pci'ullfirly  TrlLbln 
bislCDOTvJedgi?— 3^  If,  U,  IJ:i.  ^o,  wln?f&a  cousplrrtcv  Is  prnvcd,  luia 
Oun  of  tU(^  roRspUators  wm  in  li  ^Itu&iion  In  wlilui  ha  tni^ht  Iiave 
yivcn  filel  to  ttn!t  pi'^rnptrator  of  tbfl  liouilrirle.  th«  burden  la  tm  Mm  to 
K  bii  t  Uei  presiuii  pUon— if  t: ji  L  4ntj.  W  bi^  t  c  httiri  IcliE  Q  ia  pro v t d,  it  Fe»t» 
cHi  tbtj  ikruniliutt  to  a  bow  justillcLjiaoti,  excuse ,  or  <;Jn::umsiunc«j»  of 
mltljfaELoti— n  L'aL  '*^[  subject  to  lhi>  qualiaeatlon  tbattbc  l>eDeflt  &r 
tbu  doubt  is  10  be  (jlvtu  to  iho  prbioner— 1&  Cai.  HiL  ^Miere  h  mortja 
wouud  l!^  liifljete<1  with,  n  deEidly  weapon,  on  fill^ht  pm vocation,  tli* 
barden  of  proof  Is  on  tJiE!  durnucliiut  to  show  thP  want  of  deUbomtloa 
Aiid  premeaitatJan-S  Gratt*  &3Ji  seoS  Huuipli.  blli  J  JtHSlJ. 

1106.  Upon  a  trial  for  bigamy,  it  is  not  necessary  to 
prove  either  of  the  marriages  by  the  register,  certificate, 
or  other  record  evidence  thereof,  but  the  same  may  be 
proved  by  such  evidence  as  is  admissible  to  prove  a  mar- 
riage in  other  cases;  and  when  the  second  marriage  took 
place  out  of  this  State,  proof  of  that  fact,  accompanied 
with  proof  of  cohabitation  thereafter  in  this  State,  is  suf- 
ficient to  sustain  the  charge. 

Bigamy.— By  International  law  marriages  may  be  proved  by  parole— 
121  Mass.  61;  so  Oa.  150;  3  Bich.  434;  54Ala.  131.  Admissions  are  ad- 
missible in  proof  of  marriage,  when  not  excluded  by  the  lex  fori— 1 
He.  67;  19  id.  IM;  44  id.  4697121  Mass.  61;  1  Har.  (N.  J.)  380;  1  Ashm. 
272;  16  Ohio,  173:  12  Ohio  St.  683;  16Ind.352;  46  id.  46»:  30  Iowa,  682:  2 
Va.Cas.96:  17  6ratt.682;  3  Rich.  434;  4McCora,266;  11  Ga.53;  14  Ala. 
546;  80  id.  636;  54  id.  131 ;  6  Bush.  300:  1 1  id.  679;  23  Tex.  646;  but  where 
the  admission  is  not  Incidental  to  cohabitation,  and  there  Is  no  proof  of 
mnrrlaffe  aliunde,  such  admission  is  not  enough  to  prove  marrla^iro— 1ft 


the  admission  is  not  Incidental  to  cohabitation,  and  there  Is  no  proof  of 
mnrrlaffe  aliunde,  such  admission  is  not  enough  to  prove  marrla^iro— 1ft 
Mass.  163;  6  Conn.  446;  1  Parker  Cr.  R.  378;  3  Uelsk.  348:  26  Wis.  370; 
see  11  Bush,  679:  64  Ala.  131;  121  Mass.  61.  A  duly  certified  copy  of  the 
registry,  sustained  by  proof  of  the  foreiprn  law,  is  the  best  eviaeuce  of 
a  foreign  marriage-4(rconn.  145;  if  a  rcKlstry  Is  required  by  the  for- 
el&rn  law— 21  Gratt.  800;  but  the  testimony  of  witnesses  may  be  sub- 
stituted for  this-10  N.  H.  847;  64  id.  466 :  1  Pick.  13(J;  64  N.  Y.  456;  2  Va. 
Cas.  95;  16  Ohio,  173;  60  Ga.  160;  63  id.  574;  62  Ala.  338.  When  the  first 
marriage  is  proved,  the  second  wife  may  be  a  witness— 2  Ired.  346;  S 
Head,  M4;  12lilnn.  476;  14  Up.  Can.  Q.  B.  688.    See  anU,  i  281. 

1107.  Upon  a  trial  for  forging  any  bill  or  note  purport- 
ing to  be  the  bill  or  note  of  an  incorporated  company  or 
bank,  or  for  passing,  or  attempting  to  pass,  or  having  in 
possession  with  intent  to  pass,  any  such  forged  bill  or 
note,  it  is  not  necessary  to  prove  the  incorporation  of  such 
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bank  or  company  by  the  charter  or  act  of  incorporation, 
"but  it  may  be  proved  by  general  reputation ;  and  persona 
of  skill  are  competent  witnesses  to  prove  that  such  bUlor 
note  is  forged  or  counterfeited. 

Forgery  and  connterfeitiag.— Eacli  cotirt  takes  notice  of  the  stat- 
utes of  its  particular  legislature,  and  eacb  Jury  takes  notice  of  theu^ 
as  a  matter  of  fact-2Tick.  47;  18  Ohio  St.  'iSG;  6  Sneed,  403.  It  is 
competent  to  prove  by  reputation  tlie  existence  and  incorporation  of 
a  banking  company— 410^.653;  28  id.  507;  29  Id.  257;  see  11  Wheat.  892: 
21  Wend.  309;  25  id.  472;  1  Parker  Cr.  B.469:  i50hio»217;  13  id.  458;  10 
Gratt.776;  but  see  1  Spenc.  401;  6  Sneed,  3^;  8  Wis.  352:  7  Iowa,  242. 
A  forged  instrument,  though  unstamped,  may  be  used  in  evidence 
against  the  defendant— 28  Cal.  514.  Other  instruments  claimed  to  have 
been  forged  at  the  same  time  may  bo  used  in  evidence  to  prove  guilty 
knowledge— 28  Cal.  514.  It  is  not  necessary  that  the  intent  to  fill  up 
unfinished  notes  should  be  proved  by  an  attempt  to  do  so.  Possession, 
with  iaiowledge  of  the  purpose  for  which  they  are  designed,  is  suffi- 
cient—41  Cal.  (i56.  No  precise  rule  can  be  laid  down  with  regard  to 
the  distance  of  time  between  the  offense  charged  and  the  occurrence 
ef  collateral  facts  offered  in  evidence  to  prove  guilty  knowledge— 28 
Cal.  617.  Letters  from  A.  to  B. ,  written  under  instructions  of  defend- 
ant, tendhig  to  prove  that  defendant  knew  that  the  money  belonged 
to  A.,  and  was  not  paid  over  except  upon  presentation  of  a  genuine  re- 
ceipt, were  admissible  in  evidence— 6  Pac.  C.  L.  J.  938.  Where  hear- 
say evidence  was  admitted  without  objection,  the  admission  of  coun- 
terfeit bills  referred  to  in  the  hearsay  statement  was  properly  reiected 

5  Parker  Cr.  B.  217.   The  rule  as  to  corroboration  of  tne  testimony 


of  an  accomplice  does  not  apply  to  a  feigned  accomplice— 30  Cal.  317. 
For  the  crime  of  knowingly  having  in  his  possession  counterfeiting 


m  accomplice  does  not  apply  to  a  f  eigne( 

_,xthe  crime  of  knowingly  having  in  his  l „ 

Implements,  it  is  competent,  in  order  to  show  criminal  Intent,  for  the 

Erosecution  to  prove  that  defendant  had  counterfeit  money  also  in 
is  possession.  Evidence  that  he  had  counterfeit  coin  in  bis  posses- 
sion, and  that  he  sold  such  coin  to  another,  is  sufficient  to  convict 
of  possession  of  coimterfeit  coin— 30  Cal.  317.   See  ante,  §  470. 

1108.  Upon  a  trial  for  procuring  or  attempting  to  pro- 
cure an  abortion,  or  aiding  or  assisting  therein,  or  for  in- 
veigling, enticing,  or  taking  away  an  unmarried  female 
of  previous  chaste  character,  under  the  age  of  twenty-five 
years,  for  the  purpose  of  prostitution,  or  aiding  or  assist- 
ing therein,  the  defendant  cannot  be  convicted  upon  the 
testimony  of  the  woman  upon  or  with  whom  the  offense 
was  committed,  unless  she  is  corroborated  by  other  evi- 
dence. 

Abortion.— The  woman  on  whom  the  abortion  has  been  performed 
is  a  competent  witness  against  the  defendant— 39  Cal.  393;  11  Gray,  86; 
9  B.  1. 361:  see  116  Mass.  343;  29  N.  Y.  523;  3J  N.  J.  L.  518;  T2  111.  37 ;  and 
it  is  not  admissible  to  cross-examine  lier  as  to  her  illicit  intercourse 
with  third  paities— 11  Gray,  86.  Where  the  only  evidence  is  tlio  testi- 
mony of  the  woman,  it  must  be  corroborated  in  reupect  to  some  of 
the  material  facts  which  constitute  the  necessary  clojoeut  of  the  of- 
fense—39  Cal.  898.  Any  evidence,  in  addition  to  tliat  of  the  woinaUr 
tending  to  show  a  criminal  intent,  would  be  sufficient  corroboration— 
»  CaLwS.  It  is  competent  to  prove  by  the  prosecutrix  not  only  the  fao^ 
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ofpregiMnc7,lmt«nclrcniniitiinc»8tflndiBgtoihawtt-^CA  Al- 
tliougn  tlie  testimony  of  a  witness  wm  Improperly  admitted,  yet  as  tt 
was  not  objected  to.  the  prosecation  miirbt  proTO  that  deceased  was 
not  In  lier  right  mind  when  she  made  the  declarations  testlfled  to— S 
Parker  Cr.  R.  68»,  Erldence  of  procorimr  an  abortion  on  another  than 
the  prosecntrix  is  inadmlssible-6  LansVlffii  61  Barb.  694. 

1109.  Upon  a  trial  for  the  Tiolation  of  any  of  the  pro- 
Tisions  of  chapter  nine,  title  nine,  part  one  of  this  Code,  it  la 
not  necessary  to  prove  the  existence  of  any  lottery  in  which 
any  lottery  ticket  pniports  to  have  been  issued,  or  to  prove 
the  actual  signing  of  any  such  ticket  or  share,  or  pre- 
tended ticket  or  share,  of  any  pretended  lottery,  nor  that 
any  lottery  ticket,  share,  or  interest  was  signed  or  issued 
by  the  authority  of  any  manager,  or  of  any  person  assuin- 
ing  to  have  authority  as  manager;  but  in  all  cases  proof 
of  the  sale,  furnishing,  bartering,  or  procuring  of  any 
ticket,  share,  or  interest  therein,  or  of  any  instrument  pur- 
porting to  be  a  ticket,  or  part  or  share  of  any  such  ticket, 
is  evidence  that  such  sliare  or  interest  was  signed  and  Is- 
sued according  to  the  purport  thereof. 

1110.  Upon  a  trial  for  having,  with  an  Intent  to  cheat 
or  defraud  another  designedly,  by  any  false  pretense,  ob- 
tained the  signature  of  any  person  to  a  written  instru- 
ment, or  having  obtained  from  any  person  any  money, 
personal  property,  or  valuable  thing,  the  defendant  can- 
not be  convicted  if  the  false  pretense  was  expressed  in 
language  unaccompanied  by  a  false  token  or  writing,  un- 
less the  pretense,  or  some  note  or  memorandum  thereof,  be 
in  writing,  subscribed  by  or  in  the  handwriting  of  the  de- 
fendant, or  unless  the  pretense  be  proven  by  the  testi- 
mony of  two  witnesses,  or  that  of  one  witness  and  corrob- 
orating circumstancea;  but  this  section  shall  not  apply  to  a 
prosecution  for  falsely  representing  or  personating  another, 
and,  in  such  assumed  character,  marrying,  or  receiving 
any  money  or  property. 

False  pretenses.~The  harden  of  proof  is  on  the  prosecution  to 
show  the  pretenses  were  false,  unless  the  fkct  lies  peculiarly  witliin 
the  knowledge  of  the  accased--41  Miss.  670.  It  is  competent  for  the 
plaintiff  to  testify  that  he  relied  on  the  representations  of  the  pris- 
oner—6  Parker  Cr.  B.  142.  Although  when  all  of  the  pretenses  charged 
are  a  substantive  part  of  the  oHeuse,  all  must  be  proved  to  he  faSae,. 


455  TBZAL.  §1111 

yet  It  Is  otherwtgje  where  ciaoor  more  are  sufflclcnt  per  ts  to  conatltuta 
Ibe  offense-^!  IJ,  Y,  351;  U  WenrU  557  i  9  Jf.  H*  81  j  see  A  Tliomp-  A  C- 
^7.  A  variance  betweeu  tlis  Indlfitment  mva  tbo  proofs  In  tlio  name 
of  tlio  party  dcfraaded*  ia  fatal— 33  Teat.  10^;  7  AUen,  ^3,  Su,a  v^ri- 
unco  In  the  amount  wlilcli  a  party  repteaentiid  bfnnsell  to  be  vrntth  Is 
Amattriai  variaoco-dl  Intl.  3U;  aft  Ala.  9;  1  Cuab.  Ui;  aee  13  Wetid.  87. 
BOr  fi  v^Tiance  in  the  descTfptioii  of  tho  property  obtalnctl  by  tbo  false 
pretGIl^ie  is  material— 120  Wia.  217  j  i  Max.  iU;  li  Gniv,  IFiiJ.  EvUlcnca 
ibat  tho  faJac  lu'etetiaes  wtin;  luinlii  io  a  clerk  or  ag«;Dt  of  tbo  owner  la 
StimclL'iit— 7  Met,  4bL';  and  L-;-.:e  Tik...  ii.  C.  U,  410, 

The  testimony  of  a  Tendor  Is  admissible  to  show  to  whom  he  gave 
credit— 7  Allen,  548;  see  115  Mass.  481.  Evidence  that  at  the  time  of 
the  false  pretenses  the  defendant  was  insolvent,  is  admissible  to  show 
fraudulent  intent— 7  Allen,  548;  and  the  conduct  and  acts  of  the  de- 
fendant are  competent  evidence— 9  Gray,  121;  6  Parker  Gr.  R.  142;  48 
N.  H.  126.  On  a  trial  for  obtaining  by  false  pretenses  a  signature  to  an 
instrument,  the  right  of  defendant  to  show  nis  ability  to  paymust  bo 
confined  to  the  time  wlien  the  signature  was  obtained— 13  wend.  87. 
The  materiality  and  influence  of  the  false  pretense  is  a  question  for 
tho  Jury,  unless  some  inducing  circumstance  upon  the  face  of  the  in- 
dictment shows  that  tho  pretense  was  immaterial— 34  N.  T.  351.  In 
determining  the  criminality,  the  jury  may  take  into  consideration  the 
ability  or  capacity  of  the  party  defrauded  to  detect  them— 14  111.  348. 

.  nil.  A  conviction  cannot  be  had  on  the  testimony  of 
an  accomplice,  unless  he  is  corroborated  by  other  evi- 
dence, which  in  itself,  and  without  the  aid  of  the  testi- 
mony of  the  accomplice,  tends  to  connect  the  defendant 
with  the  commission  of  the  offense;  and  the  corroboration 
is  not  sufficient,  if  it  merely  shows  the  conmiission  of  the 
offense,  or  the  circumstances  thereof. 

CorroboratiTe  evidonce.— A  conviction  cannot  be  bad  upon  the  un- 
corroboi-ated  testimony  of  an  accoiiipllce-53  Cal*<JOTi  33  Id,  403;  Id. 
mi;  I  WheeLC,  C.  i\d:  5  IQwa,4^)5;  ll  ltl.a47:  34  Tci.  133;  34  loTra, 
i-Si;  SCO  2  Bond.  aUj  W.  Siia;  5  (iray,  flO:  3  McLean,  491^  Cmlra,  1 
Dcalo»  85;  5  Parker  i'r  li.  llfl;  Id.  SSl;  55  Barb.  4M:  6ti  idaSU;  .il  N.  Y, 
573j  5  Mich.  3ft5;  12G  111.  344;  21  Cona.  272;  4  Iiid.  12S;  7  id.  SIQ:  see  4 
Parker  Or.  R.6(j2i  2[>  Comi.  4t;3;  20  La.  An.  143;  25  id.  522 ^  43  6a.  W; 
51  id.,W7!  4tf  AIa,GS4;  3Kan.4M;  25  Ark,  92;  1  Iowa.  31ti;  10  Iowa  9t, 
2Sl.  Bo.  of  a  woman  upon  whom  an  attempt  of  altortloa  liatl  boea 
liaadfr-3r>  CaJ.  mt,  WJii^n  an  accompllcB  testlA^s.  hP  cnnriot  sbleld 
himself  from  fuli  dl^Dloam-e  of  bis  cormectloa  with  tlio  oiren^e— 18 
Midi.  26jG  ;  but  bo  U  nor  obliged  tu  disclose  bis  crluiiballtv  in  other  ot> 
fcnses— Iti  Mkb.  142.  Ho  l3  not  to  be  dUcredltod  merely  f  ruju  the  fact 
ot  his  being  an  nccom  pi  Ice— Bald  .22.  Tbojuryl3tbo€.^cliLSl\reJudge 
of  hla  credibility— 53  C'al.  (102.  The  corroboralfvo  cvldcnco  must  of  It- 
BGlf,  without  tlie  te!5^tUnony  of  tbo  accomplice, tend  to  cocncct  defend' 
»nt  with  Ui0  cooixnlisEo[i  of  ttie  offense— 50  CuL  im;  sa  id.  403 j  10  id, 
IW;  2-^  Id.  ea-J;  3i  \ih  3tia;  31  Wend.  m{  1  Dei  do.  hi.  It  n^ed  not  be 
evidence  teadlug  to  <^$t-ibllsh  the  [irecj^e  fiicts  tesLlQed  lobjr  tbeoo- 
com  pbcp— 50  CiiL  450.  1 1  iniy  b&  slij?  b  t,  and  entitled  toll  ttlc  coiislder- 
atfw.  yrt.  ff  thera  be  any,  which  of  Itself  tends  to  coavkt.  It  is  safll- 
c      '  ;lI  <jHj;  see  'M>  Id.  3lEij  but  It  la  otherwise  with  a  feigned 

li,..^.^^..    .-30  id.  3 16. 

A  detective  is  not  an  accomplice— 36  Iowa,  343.  Whether  a  person 
is  an  accomplico,  is  a  question  for  the  jury— 19  Iowa,  169;  36  id.  343.  A 
corroboration,  to  be  of  any  avail,  should  be  to  some  nuitter  materliil 
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to  the  Issue-M  Barb.  906.  Any  eyldence  tendtngr  to  show  a  criminal 
Intent  on  the  part  of  defendant,  would  be  sufficient  corroboration  of 
lier  testimony— 39  Cal.  403.  Admissions  made  by  tlie  prisoner  which 
tend  stronKly  to  connect  him  with  the  larceny,  are  sufficient  corrob- 
oration of  tlie  testimony  of  an  accomplice— 49  Cal.  SSO,  The  statement 
of  the  prisoner  to  the  officer,  that  the  accomplice  had  nothing  to  do 
with  the  offense,  is  a  sufficient  corrolioration  of  the  testimony  of  the 
accorapUco- 12  Allen,  183;  see  110  Mass.  104. 

Statements  of  an  acC0mi''i(  >'.  mn  ^iviEi  [i-s  f'^tinnjnv,  nor  njuue  In 
prosriice  of  the  defendant,  iii  .uLLni:?  tbo  [i':'iiili'3ii.-y  of  tlir-  crrinUn^ 
enterprise  and  in  furtherance^  ^  f  n^.  ubJ^rN  avp  uf^tmmpelynt— lacaL 
20.  Proof  that  stolen  proper i y  v.  :i!i  f u li i i d  n < ■  x t  U r\y  a  fi v r  tli u  th eft  on 
tlio  pci-son  of  accused,  issuffie;ion£  corrobom,tSn^  uvkJi  Hrr— 3i>  CaL  614 
If  the  prosecution  prove  the  larceny  hyati  ni'yoinjjilcp,  f^iHIicr  proof 
that  next  morning  the  prison fT  rf^r^lvr  <i  tlio  ht>tsc  ivom  tln^  v^t*mk 
who  stole  It,  and  Immediately  i <  mn  v^<l  it  to  nrnttUer  plii;:o  f ornastuji- 


age,  giving  an  assumed  nam*\  U  stirii.  ji  iit  conohontloji— in  Cal.t._ 
Where  an  accomplice,  on  c^.^'^-  ixLuilniitloiuti^tlfl^M*  tlint  ihc  macbp 
tratetold  him  he  should  not  tir^  p3  u-.^  atU'rl  it  Ua  tvquIU  ^U^clo&enlTbe 
Icncw,  the  testimony  of  the  mtml-^ii  ute  i^  ;tihiili3?iil;ite  ta  c^orroiiomto  hti 
evidence— 2*2  Pick.  897.  The  tf  B[ljniOiiy  ui  im  nt'citiufiUca  eai^ot  tj© 
corroborated  by  that  of  anotljeraceomplko—j  Orci^iiL,  (33. 

1112.  Bepealed.    [In  effect  March  12th,  1880.] 

1113.  The  court  may  direct  the  jury  to  be  discharged 
where  it  appears  that  it  has  not  jurisdiction  of  the  offense, 
or  that  the  facts  charged  do  not  constitute  an  offense  pun- 
ishable by  law.    [In  effect  April  9th,  1880.] 

1114.  If  the  jury  be  discharged  because  the  court  has 
not  jurisdiction  of  the  offense  charged,  and  it  appear  that 
It  was  committed  out  of  the  jurisdiction  of  this  State,  the 
defendant  must  be  discharged.    [In  effect  April  0th,  1880.] 

1115.  If  the  offense  was  committed  within  the  exclu- 
sive jurisdiction  of  another  county  of  this  State,  the  court 
must  direct  the  defendant  to  be  committed  for  such  time 
as  it  deems  reasonable,  to  await  a  warrant  from  the  proper 
county  for  his  arrest;  or  if  the  offense  is  a  misdemeanor 
only,  it  may  admit  him  to  bail  in  an  undertaking,  with 
sufficient  sureties,  that  he  will,  within  such  time  as  the 
court  may  appoint,  render  himself  amenable  to  a  warrant 
for  his  arrest  from  the  proper  county;  and,  if  not  sooner 
arrested  thereon,  will  attend  at  the  office  of  the  sheriff  of 
the  county  where  the  trial  was  had,  at  a  certain  time  par- 
ticularly specified  in  the  undertaking,  to  surrender  him- 
self upon  the  warrant,  if  issued,  or  that  his  bail  will  for- 
feit such  sum  as  the  court  may  fix,  to  be  mentioned  in  the 
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undertaking;  and  the  olerk  must  forthwith  transmit  a 

certified  copy  of  the  indictment  or  information,  and  of  all 

the  papers  filed  in  the  custion,  to  the  district  attorney  of 

the  proper  county,  the  expense  of  which  transmission  is 

chargeable  to  that  coonty.    [In  effect  April  9t]i,  1880. ] 

Where  a  party  it  gnilt]r  of  recelTin?  stolen  property  brought  from 
SBOtlicr  couuty,  with  guilty  Icuowledge  of  the  theft,  be  cannotoe  pros- 
ecuted for  iBTceny  In  the  county  where  he  resides— 40  GaL  601;  and 
see  id.  648. 

1116.  If  the  defendant  is  not  arrested  on  a  warrant 
from  the  proper  county,  as  provided  in  section  one  thou- 
sand one  hundred  and  fifteen,  he  must  be  discharged  from 
custody,  or  his  bail  in  the  action  is  exonerated,  or  money 
deposited  instead  of  bail  must  be  refunded,  as  the  case 
may  be,  and  the  sureties  in  the  undertaking,  as  mentioned 
in  that  section,  must  be  discharged.  If  he  is  arrested,  the 
same  proceedings  must  be  had  thereon  as  upon  the  arrest 
of  a  defendant  in  another  county  on  a  warrant  of  arrest 
issued  by  a  magistrate. 

1117.  If  the  jury  In  discharged  because  the  facts  as 
charged  do  not  constitute  an  offense  punishable  by  law, 
the  court  must  order  that  the  defendant,  if  in  custody,  be 
discharged;  or  if  admitted  to  bail,  that  his  bail  be  exon- 
erated; or  if  he  has  deposited  money  instead  of  bail,  that 
the  money  be  refunded  to  him,  unless  in  its  opinion 
a  new  indictment  or  information  can  be  framed,  upon 
which  the  defendant  can  be  legally  convicted,  in  which 
case  it  may  direct  the  district  attorney  to  file  a  new  in- 
formation, or  (if  the  defendant  has  not  been  committed  by 
a  magistrate)  direct  that  the  case  be  submitted  to  the  same 
or  another  grand  jury;  and  the  same  proceedings  must 
b^  had  thereon  as  are  prescribed  in  section  nine  handred 
and  ninety-eight;  prwidedy  that  after  such  order  or  sub- 
mission the  defendant  may  be  examined  before  a  magis- 
trate, and  discharged  or  committed  by  him  as  in  other 
cases.    [In  effect  April  9th,  1880.] 

1118.  If,  at  any  time  after  the  evidence  on  either  side 
is  dosed,  the  court  deems  it  insufficient  to  xmrrant  a  con- 

rxx .  coDB«-a9. 
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ylction,  it  may  adTise  tbe  jury  to  acqnit  the  defendant. 
But  tbe  jury  are  not  bound  by  the  adyioe. 
8eel8CM.47S. 

1119.  When,  in  the  opinion  of  tbe  coartp  it  Is  pfoper 
that  the  jury  should  view  the  place  in  which  tbe  offense 
is  charged  to  hare  been  committed,  or  in  which  any  other 
material  fact  occurred,  it  may  otdet  the  jury  to  be  con- 
ducted in  a  body,  in  the  custody  of  the  sheriff,  to  the 
place,  which  must  be  shown  to  them  by  a  person  appoint* 
ed  by  tbe  court  for  that  purpose;  and  the  sheriff  must  be 
sworn  to  suffer  no  person  to  speak  or  communicate  with 
the  jury,  nor  to  do  so  himself,  on  any  subject  connected 
with  the  trial,  and  to  return  them  into  court  without  un- 
necessary delay,  or  at  a  specified  time. 

View  of  premitet.— No  person  can  be  allowed  to  tidk  to  the  Inrr 
daring  thebr  viewing  the  place  wbere  tlie  crime  was  comuiittea-^ftS 
Cal.  61.  Visiting  the  scene  of  the  ret  9e$tm  by  a  part  of  the  jiiry  after 
the  case  is  committed  to  them  is  ground  for  a  new  trla^l4  N.  T.  9fi3; 
18  id.  179:  3  Parker  Cr.  B.  26;  otherwise  if  it  be  merely  casi]ally-«4  Bid. 
MS;  20  KaL  911. 

1120.  If  a  juror  has  any  personal  knowledj;e  respect- 
ing a  fact  in  controversy  in  a  cause,  he  must  declare  the 
same  in  open  court  during  the  trial.  If,  during  the  retire- 
ment of  the  jury,  a  jtiror  declare  a  fact  which  could  be 
evidence  in  the  cause,  as  of  his  own  knowledge,  the  jury 
must  return  into  court.  In  either  of  these  cases,  the  juror 
making  the  statement  must  be  sworn  as  a  witness  and 
examined  in  the  presence  of  tbe  parties. 

1121.  The  jurors  sworn  to  try  an  action  may,  at  any 

time  before  the  submission  of  the  catise  to  the  jury,  in 

the  discretion  of  the  court,  be  permitted  to  separate  or  be 

kept  in  chaige  of  a  proper  officer.    The  officer  must  be 

sworn  to  keep  the  jurors  together  until  the  next  meetinif 

of  the  court,  to  suffer  no  person  to  speak  to  them  or  com* 

municate  with  them,  nor  to  do  so  himself,  on  any  subject 

connected  with  the  trial,  and  to  return  them  into  court  at 

the  next  meeting  thereof.    [In  effect  April  9th,  1880.] 

An  order  of  conrt  made  by  consent  of  defendant,  authorizing  a 
sheriff  to  receive  from  the  Jury  a  sealed  verdict,  and  on  its  receipt  to 
allow  tho  Jury  to  separate  until  the  session  of  the  court  ou  tho  foUow* 
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fng  momiiig,  is  not  an  error  of  whloh  defendant  oan  complain— 46  Cal. 

1122.  The  jury  must  also,  at  each  adjoornment  of  the 
court,  whether  permitted  to  separate  or  kept  in  charge  of 
officers,  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  among  themselves,  or  with  any  one  elsQ, 
on  any  subject  connected  with  the  trial,  or  to  form  or  ex- 
piess  any  opinion  thereon  until  the  oause  is  finally  sub- 
flutted  to  them. 

1123.  If,  before  the  conclusion  of  the  trial,  a  juror 
becomes  sick,  so  as  to  be  unable  to  perfori^  his  duty,  the 
court  may  order  him  to  be  discharged.  In  that  case,  a 
new  juror  may  be  sworn,  and  the  trial  begun  anew,  or  the 
jury  may  be  discharged,  and  a  new  jury  then  or  after- 
wards impanneled. 

1124.  The  court  must  decide  all  questions  of  law 
which  arise  in  the  course  of  sl  trial. 

Court  to  decide  questions  of  law,  as,  the  admissibility  of  evidence. 
«r,aseveEaQGe  of  defeudauts  on  the  trial— 9  Ala.  137:  2  Asbm.  31:  40 
Ala.  74;  41  id.  416;  7  Oratt.  619;  25  id.  938;  lO  Ind.  453;  39  Me.  78;  1  Le%, 
673;  7  B.  1. 1;  10  Ohio  St.  449;  7  Rich.  412;  13  id.  316;  and  where  any 
BUrt^al  charae  In  the  indictmMitia  not  supported  iu  law,  to  direct  an 
fM;<|uittal-37  fa.  M- 985:  see  16  E^.475:  KTAUeu,  189;  66  Mo. 208.  Se» 
fomtra^  75  N.  0. 275;  57  Ga.  503;  WAla.  154.  See  6  Cal.  637;  and  potf,  | 
MSn,  and  note. 

1129.  On  a  trial  for  Ubel,  the  jury  has  the  right  t^ 
determine  the  law  and  ^e  fact.    [In  effect  April  pth^ 

1126.    On  a  trial  for  any  other  offense  than  libel,  ques^ 

tions  of  law  are  to  be  decided  by  the  court,  questions  ei 

fact  by  the  jury;  and,  lathough  the  jury  have  the  power 

to  find  a  general  verdict,  which  incl9des  questions  of  law 

as  well  as  of  fact,  they  are  bound,  nevertiieless,  to  receive 

as  law  what  is  laid  down  as  such  by  the  court.    [In  effect 

April  Dth,  1880.] 

QaMtions  of  law.-^The  Ji^ry  camot  decide  on  tiie  law.  nor  can 
the  court  submit  auCh  questfoas  to  tl|em— 49  Cal.  66:  so,  pertinence  qf 
eridMice  cannot  be  submitted  to  the  Jury— 49  Cal.  56;  nor  the  applica« 
MUty  of  evidence  to  the  Issues— 49  Cal.  56.  In  the  f ollowinff  State« 
J — . 1 ^  .^  x,-^  a„x_^^jj^jjg^  jjjg  court  In  matters  Of  law  is 


lories  are  bound  by  the  instructions  of  ( 

efiipilnal  cases— see  S3  He.  828;  id.  548;  lb  au*.  ai»{  lo  x«.  a.  «««;  9 

l»«  7  Ho.  687;  49  Ga.  482.  In  UidtCMl  Stotes  Conrta-1  Curt. 
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capltel  cMe0-14  Blob.  87.  m  UMl-see  Const.  CaL  art  1,  S  9.  See 
S1102,  and  note. 

FtoTlnca  of  inrjr.— They  most  decide  withont  reference  to  their 
priyate  knowledge--6  Parker  Cr.  B.  855.  They  are  to  decide  as  to  the 
credibility  of  wmiesses— 22  Pick.  897 ;  see  58  Me.  267.  The  Jury  are  the 
exclusive  Judges  of  the  facts-30  Cal.  214;  U  Gray.  821 ;  14  id.  400:  U 
Allen.  571:  see  50  Pa.  St.  819.  It  Is  for  the  jury  to  determine  whether 
evidence  Introduced  upon  a  given  point  amounts  to  proof  of  the  facts 
in  Issue— 30  Cal.  151.  It  is  the  province  of  the  jury,  unaided  by  the 
court,  to  say  whether  a  fact  Is  proved— 32  CaL  213.  On  the  trial  for 
murder  the  jury  have  a  right  to  weigh  with  tlie  other  proofs  this 
apparent  absence  of  motive  on  the  part  of  defendant— 17  CaL  377.  The 
judge  cannot  express  his  opinion  on  the  weight  of  evidence;  he  may 
state  the  evidence  and  declare  the  law  thereon,  or  he  may  state  that 
there  is  no  evidence  as  to  a  certain  fact-27  CaL  507. 

1127.  In  chaiging  the  jury,  the  court  must  state  to 
them  all  matters  of  law  necessary  for  their  information. 
Either  party  may  present  to  the  court  any  written  charge, 
and  request  that  it  be  given.  If  the  court  thinks  it  correct 
and  x)ertinent,  it  must  be  given;  if  not,  it  must  be  refused* 
Upon  each  charge  presented  and  given  or  refused,  the 
court  must  indorse  and  sign  its  decision.  If  part  be  given 
and  part  refused,  the  court  must  distinguish,  showing  by 
the  indorsement  what  part  of  the  charge  was  given  and 
what  part  refused. 

Obargo  of  CEoart— The  court  may,  by  express  cenaeat  of  the  defend- 
ant, or  by  mutual  consent  of  pjuties,  cliange  oialJy— 43  Cal.  334.  Th© 
presuiuptlou  1^  that  the  chatTjo  ^vxia  In  tfr!tins  unless  ttie  contrary 
fcplHjarg— 17  Cal.  3\>2;  'Ja  Id,  531;  L'S  itl.  436;  aeo  einte.  S  1US3,  subd.  6,  ana 
note,  Wlicro  a  wiittcu  LliarpfG  was  expressly  waived,  au  eutry  that 
thd  court  cli:*rgo  tlio  Jiiry  orally  mu^tbo  ootistTucd  as  i],  mutual  12  onaent 
to  aa  Qr;U  charge— 41  UaJ,  394.  Tbo  consent  of  defendant  will  not  bo 
prosumeil  from  his  ahi^encfs  or  from  hlsfalluro  toobicct— t3CaL29. 
Inach^ir^e  of  Uurifinry,  an  hiatmction  thattlio  posgessfon  of  propcrtr 
recently  stolen  i^  evidence  of  firuilt,  Is*  prror,  iw  chargincf  a  niiirter  oT 
fact,  ill  violation  of  tlio  Constlt-utlcjn-^M  Cal.  236;  51  jd.  l.H:  4:>  id.  2B&; 
SCO  ante,  pago  2L  If  3  Judge.  In  Ills  charge,  undertaken  to  state  u  i>or- 
tLon  of  tlio  tcatlmoDy  Ln  lauguaffo  wIiIcIl  Is  In  substance  and  effect  & 
repetition  of  the  testimony,  tlio  defendant  cannot  cou]pliiin--4S  tM. 
Si.  la  It!*  charge,  the  court  mufit  not  assume  a  fact  to  ha.ve  beeti 
proved-]*  Qal.  4i9.  The  etistcnce  of  a  fact  may  tend  to  prove 
another  fnet— 5^  cal.  alfl;  but  tii&  court  c'aimot  cJiartro  to  tlila  effect-^ 
filjCal.Sl,^;  Mid.  A3^;  but  one  fact  cannot  bo  Inferred  from  aaother, 
t?iiero  a  legal  presumption  docs  not  eilst— 54  CaL  da;  51  UL  688 j  S2  Id. 
31A;  AO4  tlio  fact  of  abandonment  cannot  be  changed  from  the  exist- 
ence of  otber  facts— 52  CaL  315.  Wbere  Ibere  was  some  evidence, 
however  slisbt,  tend! nji  to  provo  the  complicity.  It  I9  error  to  charge 
that  there  wa*  no  evidence  of  that  f  act-53  Cal.  tii^.  It  is  not  auificlent 
If  U  merely  ten  OS  to  ralua  a  suspicion  of  the  eullt  of  accused-&0  CaU 
4aKcommentbi^ou^9ral.  m^  Ittiiero  he  substantial  conn  let  tn  tll« 
evidence  as  to  a  n^aterla.i  fact,  and  if  in  it^i  ch^igo  the  court  asauoiea 
the  faet  aa  proved.  It  Is  error- &J  Cal.  (il2:  49  Id.  166;  33  Id.  213;  SO  Id. 
]51;  n  Id.  1^7;  IQld.  137;  itl99*  In  the  ChWso  frame  of '*  Tan. ^^  where 
the  ovldeace  tended  to  prove  that  OefeadMita  were  aaveraUy  engagea 
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In  distinct  tnoBactioiis,  to  cbuge  the  Jiur  that  there  might  be  one 
nme  condacted  by  two  dealers  at  the  same  time,  Is  error-«  Fac.  C. 
X.  J.  656.   If  there  is  no  evidence  to  prove  an  act  manslauffhter  or 


ezcnsable  homicide,  It  is  not  error  to  charge  that  if  K.  was  intention- 
ally, willfully,  deliberately,  and  premeditatedly  killed,  it  is  murder  in 
tbe  first  degree,  otherwise  it  is  in  the  second  degree— 19  Cal.  180.   The 


charge  must  be  taken  together.  It  is  not  necessary  to  insert  in  each 
separate  instruction  all  the  exceptions,  limitations,  and  conditions 
'Which  are  inserted  in  the  charge,  taken  as  a  whole— 49  CaL  182;  48  id. 
St;  it  fdrms  no  part  of  the  Jud^ent  roll— 44  Cal.  S98. 

Injrtmctiona.— The  dcf^  s  a  rlRht  to  alUU  statement  of  the 

Taw  tttum  tbe  eourt— a^).\  1. 14;  Vi  id.  340;  GO  Id.  117;  3  Col^.SS&i  Id. 
m;  5  td.  SDOi  aa  G-a.  5i&;  Jj  ta,  Ui:  ay  1<1,  (jftl;  1  Walio,  76:  43  Mo.  242: 
«4  Id.  l&l;  £2  lul.  247;  25  Iow»,  672;  32  Yt.  49L  InstnictlOna  deemed 
Deceaaary  cither  from  tlio  course  of  the  argumpnt  or  to  prevent  la- 
Justlcep  may  bo  glvea  ijy  the  court,  or  tiiQ^  alrejuly  given  may  lie  ei- 
plalaed— la  Cal*  e3fi.  The  creurt  in  rot  forced  to  atlopt  tlie  laDjfuage  In 
which  coansi^l  may  couch  liistfucti^jos  prAyetl  for.  but  may  recast,  aud 
BUhmlt  ibem  in  hH  own  terms-49  Ual.  fil^;  90  id.  ibO;  1  Colo.  5J4;  12 
0;k239:  ft  Iowa,  407:  1»  Id.  16*!*:  as  Miss.  77;  3  Ind.  2iti;  4  Jones  (N.  C.) 
4«>i  36  Mo.  1^;  ^ainedes  &  M.  284;  84  Fa.  St.  15U;  nor  la  It  bound,  If 
an  titdttuctlon  asked  for  la  partly  correct  and  partly  crroueous,  to 
Alther  affirm  or  repudiate  It  as  a  wbolo— 13  Ark.  318;  la  Fla.  H3tt:  S  Iowa> 
407 f  44  IlL  4»3;  IIS  Hasa.  1 ;  62  Mo.  tmi  bl  Me.  267 ;  10  Smedes  &  M.  M. 
The  court  may  modify  ora<ld  to  an  Instruotlon  asked,  proTldetl  the 
law  material  to  the  case  Is  clearly  wiil  correctly  given— 30  Cai.  4W;  di 
Id.  286:  2*  id.  400 J  47  la,  96;  but  a  verbal  modiflcatlon  of  a  written  in- 
ttmctton  l3  erroneous— 8  Id-  341. 

Inatractlonj  must  be  supported  by  the  evidence— 0  Fac.  C.  L.  J.  a9€. 
There  can  be  no  tnstraetlon  unlesa  there  Is  some  evldeace  to  which  It 
appUeta,  on  some  ratioual  theory,  logically  deduced  from  such  evl- 
dence^l  Cal.3&5;  6  Id.  217;  1*  lcl.4Sf;  24  fa.  28;  27  Id.  fiU;  3ft  ld.2ftTi 
32  Id.  204;  39  Id.  etH.  TJiey  must  always  be  given  vltli  reference  to  the 
facts  provcd-15  Cal.  477:  24  Id.  18;  27  jEl.SOtJ;  30  Itl.Sfti.  The  court 
ppopflny  refufle^  to  gubmit  a  point  to  the  t^^y,  on  which  there  Is  no  ev- 
idence—41  Cal.  237,  Where  Insitructlons  flakea  baTu  no  application  to 
the  case,  they  may  be  refused— a  Cai,  214;  ?fl  id.  as2.  An  eiToneou»  In- 
Btructton  Is  tiot  cured  by  a  correct  atatement  of  the  law  la  another 
part  of  the  charge-^&4  Cal.  1^. 

If  there  la  any  evidence  to  show  a  atote  of  facts  which  would  Justi- 
fy tho  klUfluir  or  reduce  it  to  oianslaughter^  It  Is  error  to  Instruct  that 


„ed  In  the  lodlctment— M  CaL  2e3.    The  lotentlou  is  a  material 

fact  to  be  found  by  th&  jury— 53  Cal.  2fta.  If  the  Instructions  have  al- 
Toidy  been  auhstantMly  i;rlveD,  the  court  may  refuse  to  give  them— 39 
€01.429:  30  id.  ISS:  altbouKh  it  is  better  for  tbo  court  to  ^Ive  them—' 
STQal.  Si5;  tO  Id.  Ii5.  Unless  clearly  covered  by  tboao  already  given* 
»n  iustniction  should  noc  be  refused— 32  Cal.  4M;  see  21  Id.  b\bi  32  Id. 
M2,  When  instruciloas  aro  refused  because  Elmllar  Instructions  have 
1i«en  already  given,  the  (ground  of  tho  refusal  niu*t  be  JstiJtcti  in  tho 
lisarlng  of  tbo  jury-fi  Cal.  39ft;  bco  13  id.  173  j  27  Id.  .^4  e  17  Id.  HSj  but 
Auch  Instruction  must  be  free  from  objeption,  neither  amhli^ous  nor 
obsctirej  nor  calculated  to  mislead  or  confuse  the  jury— n  C^.  430. 

"iThe  Gonrt  may  instrnot  as  to  what  amonntB  to  deliberation— 43  CaL 
S51;  and  that  iu  deliberating  there  need  be  no  appreciable  time  be- 
tween the  intent  and  the  act-^43  Id.  352:  84  id.  211.  It  may  Instmct 
tliat  testimony  has  been  Introduced  tending  to  prove  certiun  matter, 
and  such  Instruction  is  not  an  expression  oropinion  as  to  the  weight 
Of  effect  of  the  evidence,  nor  as.to  what  fact  has  been  proved-4»  Cal. 


ggius-di  vtaAu  4m 

.  An tMtne^$mvifimtkWatkt0rm nartJI wtfli mutttttt HOLtm 
\  effect  tbst  erldeiiee  of  dnndceiuiefls  en  tb»  pirt  oT^defettdMii^ 
He  deftily  ftdmlnible  ander  the  Urw,  nhaiM  bereeetved  witii  gt  eat 


fUlT.  snrreptlttomly,  and  teleely,  in  Mepeet  to  way  BMtCer  aiateHii 
to  the  Issae,  thejr  shoold  dttrefttrd  lb  teattmooj  aitetMher,"  peapm 
ly  refused-^  Oal.S64.  •—-■— 

Afailnre  to  Inetmot  flie JoiT fhst ststeifteiits made t6 Ite prMMMT 
are  not  admissible  to  prove  tnelr  truth,  I*  not  erroneous,  nnlesa  rtK 
<|ttested  to  I>e  Hten--si  Gal.  %19;  9t  Id.  98;  48  Id.  S78;  49  td.  ns.  Co*- 
tradlctory  tnstmctloDs  are  not  to  be  tolerated— 49  Cal;  861.  To  arrlra 
at  the  meaning  of  an  instnictfon,  all  the  tastmctiooa  on  the  aaow 
point  must  be  eoDsidered-^M)  Cal.  201.  An  erroneoua  InsCnictloik  ii 
cored  by  another  Instractlon,  whereby  a  jury  was  prevented  from  lw»  - 
Inf  misled  by  the  error-MOaLiOt^  AgtooiamiiiwflttoM  t/Mmtm 
S  'I«M»  subd.  6,  note;  f  1170. 

112a  After  heairlng  the  ehatg^,  tbd  jtaty  ntey  eit&«t 
decide  In  eoart  of  may  retire  fair  deHbetatlos.  If  tbey  dd 
Del  agree  without  retiring,  an  officer  must  be  sworn  t^ 
keei^  them  together  in  some  priyate  and  convenient  place^ 
and  not  to  permit  any  person  to  «p«ak  to  or  eommuiyeato 
with  them,  nor  to  do  so  himself,  nnlese  hy  oider  &t  tb» 
court,  or  to  ask  them  whether  they  haTo  agreed  upon  a 
verdict^  and  to  return  them  into  eorart  when  they  haye  ao 
agreed,  or  when  ordered  hy  the  court. 

112$.  When  a  defendant  who  has  given  haH  appeat* 
for  trial,  the  court  may,  in  its  discretion,  at  any  tiia# 
a:fter  his  appearance  for  trial,  order  him  to  he  commitM^ 
to  the  custody  of  the  proper  officer  of  the  county,  to  abide 
the  judgment  or  further  order  of  the  court,  and  he  most 
be  committed  and  held  in  custody  accordingly. 

1130.  If  the  district  attovney  fafla  to  attend  at  tte 
trial,  the  court  must  appoint  som*  attomey-at4aw  to  pes* 
form  the  duties  of  the  district  attorney  on  suok  triaL 

1131.  Upon  a  trial  fair  lafceny  or  embeaalement  of 
money,  bank-notes,  oertidcatea  ei  stock,  or  Taluaibla 
securities,  the  allegation  of  the  indictment  or  tnforma* 
tion,  so  far  as  regards  the  description  of  the  property,  is 
sustained,  tf  the  offender  be  proved  to  have  embeszted  caf 
stolen  any  money,  bank>note»,  certificates  of  stock,  or 
valuable  security,  aUbough  the  particular  species  of  coift 


or  other  money,  or  the  number,  denomination,  or  kind  of 
hank-notes,  certificates  of  stock,  or  valuable  security,  be 
not  proTed;  and  upon  a  trial  for  embezzlement,  if  the 
offender  be  proved  to  have  embezzled  any  piece  of  coin 
or  other  money,  any  bank-note,  certificate  of  stock,  or 
'vfthnM*  secmity,  althoi^  wax^  piece  of  oolit  or  otheir 
money,  or  such  bank-note»  eeottifieate  of  stock,  or  valuable 
security,  may  have  been  delivered  to  him  in  order  that 
some  part  of  the  value  thereof  should  t>e  returned  to  the 
party  delivering  th«  same,  and  such  part  shaU  have  been 
zetuxMdMOOvdbvty.    [In  ^IlMt  April  9«i,  1880.] 


M  X135-7  OOHDVCT  OF  JUKT. 


OOMBVOT  OV  TBB  JUBT  AWTMR  TBM  OAXm  U 
TO  THXK. 

f  11S9.  Boom,  etc.,  for  Jury  after  retfrement. 

f'liae.  Aeoommodations  for  Jury  when  kept  togetliflr. 

IJU7.  What  papen  the  twjnuiartttie  with  then. 

S  113S.  After  MUrementi  may  return  Into  ooort  for  1 

I  lUB.  If  Jiuor  after  retirement  beoome  tick,  ete. 

f  1140.  Nottobe  dlBcharged  imlen  there  U  no  pr6bahfflttr  thalthaj 

eanafree. 

S  1141.  When  dlMhaised  without  rerdlet,  canae  to  be  agatai  tried. 

I  1142.  Court  may  adjoom  daring  abaenee*  but  deemed  open. 

1 1143.  FtaialadJoiinimentdlMhargeaJary.  CSepealed.j 

1135.  A  room  most  be  proTided  by  the  snpenrisots  of 

each  county  for  the  use  of  the  Jory,  npon  their  retirement 

for  deliberation,  with  suitable  f nmitore,  fuel,  lights,  and 

stationery.    If  the  supervisors  neglect,  the  court  may 

order  the  sheriff  to  do  so,  and  the  expenses  incurred  by 

him  In  carrying  the  order  Into  effect,  when  certified  by 

the  court,  are  a  county  charge. 

Neceiaariee  to  be  flimlahed.~It  Is  the  doty  of  theooort  to  see  that 
tho  Jury  IsproTlded  with  medicine  and  other  conTenleuoes  or  neoea- 
8arle»-«5  Oa.  096;  see  PoL  Code,  S  4144,  nibd.  I. 

1136.  While  the  jury  are  kept  together,  either  during 
the  progress  of  the  trial  or  after  their  retirement  for 
deliberation,  they  must  be  provided  by  the  sheriff,  at  the 
expense  of  the  county,  with  suitable  and  suificient  food 
and  lodging. 

1137.  Upon  retiring  for  deliberation,  the  jury  may 
take  with  them  all  papers  (except  depositions)  which  have 
been  received  as  evidence  in  the  cause,  or  copies  of  such 
public  records  or  private  documents  given  in  evidence  as 
ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the 
person  having  them  in  possession.    They  may  also  take 
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ivith  them  the  Trritten  instraotions  given,  and  notes  of  the 
testimony  or  other  proceedings  on  the  trial,  taken  by 
themselves,  or  any  of  them,  bat  none  taken  by  any  other 
person. 

What  jnrjr  mav  take.-*The  jiiry  are  entitled  to  take  oat  with  them 
such  iNwers  and  instruments  of  evidence  as  have  been  admitted  iu  the 
€1111. *"•'  "  ^ "    • ' "'  "  •     •- 


rill.  3<i5;  but  if  otliers  are  takeu,  and  which  lead  to  a  conviction, 

it  will  bo  cause  for  setting  aside  the  verdict— 10  Allen,  184:  16  Aric.  UiS: 
1  Idaho,  114;  5  Mass.  409;  38IU.d27:  4  Wash.  0.  G.  148:  3  Johns.  252;  2 
Yeates,  273;  2Q  Kans.  643;  10  Rich.  212;  ft  Ben.  288;  84  Leg.  Int.  204.  It 
Is  error,  in  acriuiiual  caso,  to  permit  the  jury,  on  retiring,  to  take  with 
them  instructions  refused  by  the  court;  but  if  such  refused  instruc- 
tions are  asked  by,  and  favorable  to,  the  defendant,  the  fact  that  the 
jory  takes  them  cannot  prejudice  him— tt  Fae.  G.  L.  J.  998. 

Betam  for  hiformation.— After  retiring,  the  jury  may  return  Into 
court  for  information— 63  Cal.  575.  This  section  does  not  authorize  an 
oral  charge— 63  Gal.  675 ;  see  tmte,  S 1093,  subd.  6  and  note.  It  is  a  fatal 
error  for  a  Jury  to  return  into  court  and  receive  instructions  in  the 
absence  of  defendant's  attorney,  or  without  proof  of  notice  to  him  of 
tlieir  retuni-37  GaL  276. 

1138.  After  the  jury  have  retired  for  deliberation,  if 
there  be  any  disagreement  between  them  as  to  the  testi- 
mony, or  if  they  desire  to  be  informed  on  any  point  of  law 
arising  in  the  caose,  they  must  require  the  officer  to  con- 
duct them  into  court  Upon  being  brought  into  court, 
the  information  required  must  be  given  in  the  presence 
of,  or  after  notice  to,  the  district  attorney  and  the  defend- 
ant or  his  counsel,  or  after  they  have  been  called.  [Ap- 
proved March  30th,  in  effect  July  1st,  1874.] 

1139.  If,  after  the  retirement  of  the  jury,  one  of  them 
be  taken  so  sick  as  to  prevent  the  continuance  of  his 
duty,  or  any  other  accident  or  cause  occur  to  prevent 
their  being  kept  for  deliberation,  the  jury  may  be  dis- 
charged. 

Discharge  of  jury.— A  discharge  of  a  Jury  from  sickness  or  any  other 
accident,  Is  not  a  bar  to  further  prosecution  for  the  same  offense— 41 
Gal.  215;  48  Id.  926.  I'he  discretion  of  the  court  to  discharge  the  Jury 
must  be  exercised  upon  some  Und  of  evidence,  and  the  judgment  on  tbe 
point  should  be  expressed  In  some  form  on  the  record— idCal.  327 ;  see 
ante,  S  1017,  subd.  4  and  note. 

1140.  Except  as  provided  in  the  last  section,  the  jury 
cannot  be  discharged  after  the  cause  is  submitted  to  them 
until  they  have  agreed  upon  their  verdict,  and  rendered 
it  in  open  court,  unless  by  consent  of  both  parties,  entered 
upon  the  minutes,  or  unless  at  the  expiration  of  such 


1 


tS  X14I-4I  ooioKror  or  jubt.  4M 

time  M  tlM  ooiut  m»7  deem  pvoper,  it  utMbttiUuSij 
appeals  that  tbave  Is  ne  nasonable  probability  that  tbs 
]Qry  can  agiee. 

Discharge  br  oonMnt— If  the  Jury  Is  dlsehaxged  with  the  oonecat 
of  the  defeudant*  becsoM  nnable  tie  agree,  it  is  notu  acmilttia  of  de- 
fendant—41  CaL  S14:  and  the  prisoner  is  not  entitled  to  abcfaarge  on 
Babeas  corpus  in  sodi  aease-^T  Gal.  219.  In  easeof  f allore  of  the  fmt 
to  agree,  the  proper  course  is  to  call  them  into  court  and  have  taeia 
announce  their  inability  to  agree,  and  then  discharge  them-46CaL  UL 
The  jury  may  be  dlscharmd  without  rendering  »  ▼enliet,  on  oonso^ 
ofbothpartfes  l8Cal.4TO.  See «iK<, S 1017, soSd. 4, note. 

1141.  In  all  cases  where  a  Jury  is  dischaxged  or  pro> 
vented  from  giying  a  Terdict  by  reason  of  an  accident  <« 
other  cause,  except  where  the  defendant  is  dischaised 
daring  the  progress  of  the  trial,  or  after  the  cause  is  snb^ 
snitted  to  them,  tiieoanse  may  be  SiE&in  tried.  [Xn  effect 
April  9th,  1880.] 

Sea  41  Od.  SMt  and  tee  jwsl.  S  Uai. 

1142.  While  the  fwey  are  absent,  the  oonst  may  ad- 
journ from  time  to  time,  as  to  other  business,  but  it  most 
nevertheless  be  open  for  every  purpose  connected  witii 
the  cause  submitted  to  the  jury,  until  a  venUct  is  ren- 
dered or  the  jvaj  discharged. 

A4joarmaeat-A  disMet  Judge  may  adloom  a  nnend  tesm  In 
one  county  over  an  intervening  term  in  another  county,  and  the  term 
80  adjourned  is  a  eotttlnuatlon  of  the  regular  tenn— 43  GaL  It. 

1143.  Bepealed.    |ln  effect  Sfarch  12th,  1880.] 
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%\W,  Batmnoffjiifr* 

lU^aL  Appearance  of  dttfe&dant. 

S  U4d.  Uiumer  of  taUng  rerdlct. 

S  tl50.  Verdict  may  be  general  or  apeeUO. 

S  U61.  Oeaeial  verdkst* 

S  1152.  Special  rerdict. 

i  1169.  Special  Tierdlct,  Itow  rendered. 

|11M»  Fotrm  of  special  reiHllet. 

f  IISO.  Judgment  on  special  rerdleti. 

S  1158.  THien  special  Terdlct  defeotlTe,  new  trial  to  be  ordered. 

S  1167.  Jury  to  find  degree  of  crime. 

f  1158.  Jury  may  find  npon  cbaige  of  previous  conviction. 

f  1150.  Jury  may  convict  of  lesser  offense,  or  of  attempt. 

S  1180.  Terdlct  as  to  some  defendants,  new  trial  as  to  others. 

S  1161.  Court  may  direct  a  reconsideration  of  the  verdict. 

i  1162.  "When  Judgment  may  be  given  on  Inf  oraiAl  verdict. 

S  1168.  Polling  the  Jury. 

S  1164.  Recording  the  veMlct. 

S  1166.  Defendant,  when  to  be  diselriirged. 

S  1166.  Proceedings  upon  conviction  or  speetid  verdiel 

S  1187.  Proceedings  on  acquittal  on  ground  of  insanity. 

1147.  When  the  jaty  have  agreed  upon  their  verdict, 

they  most  be  conducted  into  court  by  the  officer  haying 

them  in  charge.    Their  names  must  then  be  called,  and  if 

lOl  do  not  appear,  the  rest  must  be  discharged  without 

giving  a  verdict.    In  that  case  the  action  may  be  again 

tiled  at  the  same  or  another  term. 

Betumof  jurors  into  court.— Irregnlarlty  in  notHrst  calling  ov^r 
their  names,  does  not  prejudice  the  defendant,  if  the.  Jurors  are  all 
present  and  had  agreed— 44  CaL  642. 

1148.  If  charged  with  a  felony,  the  defendant  must, 
before  the  verdict  is  received,  appear  in  person.  If  for 
a  misdemeanor,  the  verdict  may  be  rendered  in  his  ab« 
8ence«    (In  effect  April  9th,  1880.  ] 
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App«annee«— At  the  time  of  the  rendition  of  the  TeitUrt  on  » 
charifo  of  felony,  the  defendant  most  be  pfresent  In  court— 4J  CaL  US; 
U  ia:290:  63  Imf.  46;  l»Ontt.6M;  18  Pa.  St.  10):  63  Id.  186:  3  8oeetl,M0; 
65  Oa.  521 ;  49  Mlas.  716{  63  Id.  191 ;  6  Pa.  81.385;  69  Id.  386;  bntotherwlse 
astotiionecewltjof  hlspresencelnacasoof  uilwlemeaoor— 33CaL  166; 
5  Blatchr.  104:  see  29  Iowa,  286;  19  V.  T.  649:  25  Pa.  8t.  221;  16  VL 497; 
17  WlB.  675;  i  Ired.  164;  14.  Mich.  100.  That  the  prisoner  \Tas  absent, 
must  l>e  proved  by  defendant— 61  CaL  627;  4  id.  224.  If  defendant  is 
not  nresent  when  verdict  is  rendered,  but  enters  Immediately  after  it, 
and  before  the  Jury  Is  discharged.  It  will  AOt  bo  held  a  vital  error  un- 
less his  rights  are  preJndlced-33  CaL  99. 

1149.  Whan  the  jury  appear,  they  must  be  aiiked  by 
the  court,  or  clerk,  whether  they  have  agreed  upon  tbeir 
verdict,  and  if  the  foreman  answers  in  the  affirmative, 
they  must,  on  being  required,  declare  the  same. 

1150.  Tlie  jury  may  render  a  general  verdict,  or,  when 
they  are  in  doubt  as  to  the  legal  effect  of  the  facts  proved, 
they  may,  except  upon  a  trial  for  libel,  find  a  special 
verdict.    [In  effect  April  9th,  1880.  ] 


>  special  verdict— 27  CaL  407.   The  only  i 

iat  a  jury  can  render  under  the  laws  of  L 

verdIct-17  Xa.  An.  7L 


case  Chat  a  jury  can  render  under  the  Uws  of  Louisiana  Is  a  general 


llSl.  A  general  verdict  upon  a  plea  of  not  guilty  is 
either  "guilty"  or  ''not  guilty,"  which  imports  a  con- 
viction or  acquittal  of  the  offense  charged  in  the  indict* 
ment  Upon  a  plea  of  a  former  conviction  or  acquittal  of 
the  same  offense,  it  Is  either  "  for  the  people  "  or  '*  for  the 
defendant."  When  the  defendant  is  acquitted  on  the 
ground  that  he  was  insane  at  the  time  of  the  commissioa 
of  the  act  charged,  the  verdict  must  be  "not  guilty  by- 
reason  of  insanity."  When  the  defendant  Is  acquitted  on 
the  ground  of  variance  between  the  indictment,  and  the 
proof,  the  verdict  must  be  *'  not  guilty  by  reason  of  vari- 
ance between  indictment  and  proof."  [Approved  March 
SOth,  in  effect  July  1st,  1874.  ] 

General  verdict.— The  verdict  *'  gnllty  "  Is  assumed  to  refer  to  the  • 
Indictment  to  which  It  is  a  reHponse>-39  TIL  28.  When  a  Jury  returns  a 
general  verdict  upon  an  Indictment  containing  several  counts.  It  will 
Djopresumed  tliat  they  found  the  prisoner  guilty  on  all— 34  Conn.  280; 
69I1L 164;  I  W.  Va.  857;  or  that  the  flndlng  was  on  the  good  count, 
where  the  other  comtt  was  bad— 3  ClilC.  'm;  8  McLean,  403:  46  Barb. 
494;  55Ala.210:  34ni.297;  SB.Mon.  30;  8  Humph.ll8;  3IIel^.2l5;  1U3 
Mass.  214:  17  Pick.  80;  7  Ired,  276;  3  Rich.  Hf;  14  Smedes  *  M.  12S. 
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A  goneral  Tierfllct  wlU  be  presumed  to  Iiaf  e  been  fflTen  on  the  count 
to  wHlch  tlio  teflllinony  appUftd-T  Joti6S»  <N.  C.)  SJ;  sec  69  X.  C.  3m. 
Tbo  verdict  Deed  not  state  oti  whLirh  e^unt  IC  was  f  oimd— tl  Mlia. 
173:  M  N.  Y*  77,  Jt  l3  good  If  any  one  of  tbe  roouts  Is  Bood—S 
HcLf^Mi,  mi  3  CIHT.  29;  eTKet.  23e;  17  Plclc*  at*;  ioa  JVlass.  214;  |S  Barb. 
Iftl;  fl  i-iK  St.  GO;  7  Irtid.  275;  a  Rkli-  a37:  &5  Ala*  210;  L4  fimcflejj  &  M. 
J  as:  34  IIJ,  2ii7;  !i^  D.  Mon.  30  j  g  iJuniph,  lie,  3  Hoist.  215;  ill  Mo.  2^;  31) 
Me,  574:  23  Pa.  St.  3Mi  I  Sjieed.  *n  i  34  Ala.  SaSi  13  Gray,  '2(3;  ?  Ohio  St, 
E^i;  10  Oa,  41\  3  McLeao,  4i)5;  T  Iretl.  ^T-i;  H^  AW684rB  U.  Mon.  SQ;  I 
Farter  CrML  24S;  2»  Mo* KM;  8  Iowa.  47- ;  4H  Me.  218;  43  N*  U*  485,  A 
puntr  tntllcted  a-^^  principal  caimot  Ue  cot]V'l4::l:Gd  oo  eridoooo  abowlug 
Ibat  he  waj  accessory  tjofore  ibo  fact— 3;*  CaJ.  ItSl 

A  Terdiot  of  guilty  on  one  count,  saying  nothing  as  to  other  counts. 
Is  equivalent  to  a  yerdict  of  not  guilty  as  to  the  other  counta-Deady, 
2M:  ft  Allen.  614:  7  Blackf.  186:  6  Ala.  MO:  9  Letrii,  9H;  14  Ind.  dSoTw 
Id.  101;  64  id.  496:  65  id.  445;  ft  lU.  168;  42  Me.lil:  68  Mo.  120:  69  Jle. 
128;  24N.T.  100;  22  Pa.  St.  351;  52  id.  424;  8  Smedes  A  M.  7(&:  2  Va. 
Cas.  235:  30  Wis.  416.  A  verdict  does  not  cure  the  d^ects  of  an  indict* 
ment— 9  CaL  30.  It  is  conclusive  as  to  the  venue  having  been  proved, 
wliea  it  reads,  **  guUty  as  chaiged  in  the  indictment ''--15  Cal.  4^ 

A  Terdict  acquitting  defendant  of  f oiglng  and  uttering  an  indoise- 
ment  is  not  an  estoppel  upon  any  matter  aliunde— 29  Cal.  507.  Finding 
one  guilty  who  is  not  named  in  the  indictment  is  an  acquittal  of  the 
one  named— 31  CaL  451;  but  when  the  true  name  was  discovered  and 
used  on  the  trial,  it  is  not »  fatal  variance--34  CaL  188.  The  procedure 
in  rendering  a  general  verdict  must  be  in  open  court,  and  m  the  de- 
fendant's pre8ence-19  Ark.  476;  49  Miss.  716:  53  id.  m;  125  Mass.  203; 
7ft  N.  C  5ft. 

A  wrirtea  general  TeT-dict  Is  Irresnilar,  aod  thfl  court  may  require 
it  to  bo  made  oraUy-l'J5  Mn3=?.2U3;  56  Miss.  154;  Id.  T6«3  Hi  N.  II.  325* 
62  Ind*  4«j  but  Aoo  19  Oil  to  8t.  STfi,  A  gcocral  verdict  Impllbs  tbat  aU 
facts  well  plEtaded,  aro  fcmna  In  mauncr  and  form  as  dianitjci— «9  Barb. 
122j  39  ni.  mi  4ft  Infl,  tW!  are  17  Ohio  at,  2S4;  and  tbe  words  "as 
cliarffed  In  tlie  loilictinent "  are  mere  .^oTrluMffe— 13  Iowa.  4:36.  Any 
afldlLtoiitoageneralverdlcE.  may  ba  tegartJed  as  rutoI  usage— 34  cSl- 
lUe;  37  Id.  45,'>i  see  :3  Va.  Cas.  471;  m  Mt|-  Wi;  4  Ycatesri^L  So,  a 
recommrndatloa  to  mercy  la  no  part  of  tbe  verdict,  and  tlio  court 
may  order  It  to  be  recorded  without  such  rccommetida,tloq— 17  CaL  18: 

Sealed  ▼erdict.— The  court  may,  with  the  defendant's  consenttjper- 
mtitlielury  to  separate  and  brlia«r  in  a  sealed  verdiet-46  CaL  SfT;  2 
Blackf.  114;  30  01. 256;  81  Ind.  49271l6  Mass.  87:  63  Me.  590:  6  McLean. 
186;  0 Phfla.  892.  The  defendant  is  entitled  to  have  thefury  presoat 
at  lU  renditioBr-6  McLean,  186;  32  HL  485;  11  Ind.  569;  82  MlcL  68. 

1152.    A  special  yexdict  is  that  by  which  the  Jury  find 

the  facts  only,  leaving  the  Judgment  to  the  coort.    It 

mtist  present  the  conclusions  of  fact  as  established  by  the 

evidence,  and  not  the  evidence  to  prove  them,  and  these 

conclosions  of  fact  most  be  so  presented  as  that  nothing 

remains  to  the  court  but  to  draw  conclusions  of  law  upon 

them. 

Special  verdict— If  there  is  a  plea  of  "not  guilty."  and  a  plea  of 
former  conviction,  the  defendant  is  entitled  to  a  verdict  on  each  plea 
—61  CaL  279.  If  the  verdict  is  **  guilty  "  alone,  no  Judgmant  of  con- 
viction can  foUow-51  CaL  279.  »      -  -• 

PBir.  CODB.— 40. 
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1153.  The  special  verdict  miut  be  reduced  to  writiag 

by  the  jnry,  or  in  their  presence  entered  uix>n  the  minutes 

of  the  court,  read  to  the  jury,  and  agreed  to  by  them, 

before  they  are  discharged. 

Verdict,  how  rendered.— If  the  fmy  Is  dlacbaiffed  before  the  m^ 
diet  Is  entered,  the  prisoner  oogbt  to  be  dlscbarged— 6  Pac.  C.  L.  J.  65. 
See  ante,  $  1151;  ana  posit  f  1181,  and  notes.  If,  wbile  the  inry  Is  oat 
deliberating,  the  Judge,  withous  calllnfir  the  Jury  Into  court,  adjooxiifl 
the  term,  It  is  eqnlvuent  to  an  acqulttal-48rCaL  S39.  See  ante,  %  1016* 
note. 

1154.  The  special  verdict  need  not  be  in  any  iiartica- 

lar  form,  but  is  sufficient  if  it  present  intelligibly  the 

facts  found  by  the  jury. 

Form  of  verdict.— The  court  should  direct  the  Jnry  to  return  tiieir 
yerdict  in  proper  form— 53  CaL  627.  "  We,  the  jurors,  agree  that  de- 
fendant Is  guilty  of  murder  in  the  second  degree,"  is  good  in  sub- 
stance and  form— 49  Gal.  242.  *'  We,  the  Jury  in  the  case,  do  find  »  ver- 
dict for  manslaughter."  is  suflicient— 49  Gal.  427;  4S  Id.  559.  An  In- 
formal verdict  is  sufficient,  if  it  can  be  clearly  understood  as  being  a 
general  verdict  of  guilty  or  not  guilty— 48  Gil.  659.  The  verdict  must 
specify  the  offense,  or  some  offense  included  within  the  offense 
chaived,  or  Judgment  of  conviction  will  be  reversed— 53  Cal.  627.   The 


**  We,  the  Jury,  find  defendant  jgullty,  as  indictedt  to  the  sum  of  $%" 
though  not  artistically  worded;  is  suf&cieut  in  substance-^  Pac.  G.x«. 
J.  968.  Where  there  are  several  counts,  the  accurate  practice  is  to  find 
specially  on  each  count— 76  DL  880. 

1155.  The  court  must  give  judgment  upon  the  speeial 
verdict  as  follows : 

1.  If  the  plea  is  not  guilty,  and  the  facts  prove  the 
defendant  guilty  of  the  offense  charged  in  the  indictment, 
or  of  any  other  offense  of  which  he  could  be  convicted 
under  that  indictment,  judgment  must  be  given  according* 
ly.  But  if  otherwise,  judgment  of  acquittal  must  be  given. 

2.  If  the  i)lea  is  a  former  conviction  or  acquittal  of  the 

same  offense,  the  court  must  give  judgment  of  acquittal 

or  conviction,  as  the  facts  prove  or  fail  to  prove  the  f<n> 

mer  conviction  or  acquittal. 

Judgment.— A  Judgment  of  conviction  should  be  certain  and  final, 
and  subject  to  no  future  decision  or  contingency— 1  Blackf.  37.  It 
should  state  that  the  plea  of  the  prisoner  preceded  the  selection  and 
swearing  of  the  Jury— I  Ala.  655.  Dates  may  be  given  in  figures— 24 
Mvk.  672.  The  day  of  the  execution  of  the  sentence  of  death  should  not 
be  insetted  in  the  Judgment,  but  In  the  warrant  for  the  execution—^ 
Cal.  99;  45  Id.  137.  A  Judgment  may  be  erroneous  in  part,  but  valid  as 
to  the  residue— »9  conn.  82;  1  Cowen,  144.   A  conviction  of  a  lesser 
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offense  is  an  acquittal  of  eyery  other  offense  of  a  higher  grade  include 
e<llnthecharge-6C;aL643.   Bedpost  A  USd;  ante.  S  i016,  subd.  8. 

'  1156.  If  the  jury  do  not,  in  a  special  verdict,  pro- 
nounce affirmatively  or  negatively  on  the  facts  necessary 
to  enable  the  court  to  give  judgment,  or  if  they  find  the 
evidence  of  facts  merely,  and  not  the  conclusions  of  fact, 
from  the  evidence,  as  established  to  their  satisfaction,  the 
court  must  order  a  new  trial. 

Defective  verdict.— A  verdict  fatally  defective  is  a  nnUity— 13  W. 
Ta.  859;  21  Pick.  509;  43  Ala.  850.  When  the  verdict  Is  Insensible.  In- 
snf&clent.  or  contrary  to  the  evidence,  the  practice  is  to  set  it  aside, 
ahd  grant  a  new  trlal-21  Pick.  fi09;  21Iowa,^22;  14  Rich.  209;  ISSerg. 
&  B. 93;  see  39  Me.  68;  20 Ohio,  26;  5  Gratt.  663:  38  Miss.  296;  52  id.  777; 
t)nt  mere  clerical  errors  will  not  make  averdict  insensible— 20  GaL  432; 
14Ga.8. 

Verdict  contrarf  to  evidence.— A  vercllcS  contrary  to  the  weight  of 
evidence  will  be  act  aslde-GtJp.  356;  13Coiin.4a7j  S  Dall.  UBi  f  Ball* 
5G5;  4:;ilL331;  8  LelfiLi.7^6;  a  Kott  A  McC.JJiJli  5Humpli.Wa;  1  Mo. 
,417;  a  pick*  429.  In  case  of  ar&oii— 12  Conn.  4B7;  for  paszilMg  alLered 
uote— 2  BalL  5W;  formajklug  hoj^'s  wlthinteDC  to  steal— I  Mo.  417  j  for 
rcceliflJifif  etoten  goofb:  on  tho  question  of  eclrntcr— 5  Huinpli.  653: 
on,  neb£m2reof  aecona  oflf^nae,  witJino  proof  of  iaentlty  of  aerendant 
-5  Pick,  il*J;  or,  wher^  the  corpus  delicii  was  not  prov  eU— 8  telgh.  726; 
12  Mln  a.  2M*  If,  bo  we  ve  p,  there  be  coTifllcit!  nj?  ev  It]  ence  on  Lo  tn  al^e^ 
and  tlioquprtlon  bo  otio  of  doubt,  the  verdict  will  i^enerally  be  per< 
mittcfl  to  &tana-seo  60  CaLSMj  10  ia.m;  4  Neb.  dS;  VI  Nov.  M:  I 
Blackf.  3S5i  *  IntL  JHO:  4*  Id.  1&7;  a  Towa.San;  15  itl.  7'2;  3  Humph.  2^i 
10  id.  144 ;  2  Bail.  331  j  h  G^  24^  IcL  ftS:  W  itl.  47 ;  Id,  tm-,  57  Mo.  34^:  I 
¥enf,  J52;  49  Mo.  543;  13  Art,  liS4f  4»  5«o.  38^1  15  Ark,  6J4i  3  RiUL4fe0j 
23  Tei.  210;  see  contra,  H 111-37.    See  NBW  Xaial,  pott,  I  llSl. 

1157.  Whenever  a  crime  is  distingoisbed  into  degrees, 
the  jury,  if  they  convict  the  defendant,  must  find  the 
degree  of  tli©  crime  of  wliicli  ho  ia  guilty, 

Begr^e  of  crime.— Tho:  verdict  should  actcrmlne  the  de^tree  of  the 
crlme''5:j  Cal.  m;  40  Id.  137  j  53  W.  Cin^  411  Id.  I7f);  15  Id.  38i  42  Ala.  609; 
33  Iiid,  lb7.  The  questloti  of  {lisllberaitf^iii  and  premctllbtlon  la  pe- 
culiarly wltTilu  tbe  provioca  of  the  jury— 43  Car.  l^y.  If  the  jury  do 
not  determine  the  deffrce^  the  court  ouj^Lt  to  order  them  to  uL^^e  the 
finding  epeclflc— 15  Cal,  53^  19  Cal.  42«.  It  ia  the  duty  of  the  Jury  to 
find  tlio  deg^rEe  of  giiUt,  Rnd>  tbouerbthe  Indictment  cnnrfjo  tnurderln 
tbe^ecotid  degree,  the  Jury  may  flutl  a  verdict  In  tbo  IlifiitdtiKTee— 34 
CsU.  211 :  Gee  53  Id,  2^\  That  tho  veKllct  must  (specify  the  decree-see 
m€^\.  129:  M  Me.  aS4:  m  Mai^s.  343:  10  Conii.  3s^|  13  aid.  .-ili;  2  Honst. 
m;  Wright,  75;  3  Ohio  St.  BB;  Jcl.  Ipl:  8  id.  BB;  10  Ohio  St.  459:  T 
Clarke,  m;  17  lovra,  m ;  Ei  Mich.  "i73 ;  30  W! 3.  437;  1  Kan.  143:  9  Id.  477; 
SYerH-.379:  17  Al:t.  i:m  ■^■>  ]?.  i--,  :.\  ]-2  'ri'-  ttilo.4&3;  20  Id,  397;  31 
Tex.l3?^i  10 ^L      .  .       ..    .  :,  .l..  _.  . 

Where  a  statute  reqaires  in  the  verdict  a  designation  of  the  degree. 
or  the  specific  assessment  of  a  punishment,  a  general  verdict  without 
such  designation  or  assessment  will  be  a  nullinr— 5  Cal.  S56;  49  id.  174; 
Id. 241;  30ratt.623;  ftid.697:  42  Ala.M9;  54Ind.441;  21Mo.  629:  39 id. 
112;  3  Ohio  8t.  101;  id.  89;  115  Mass.  150;  Morris,  259.  A  verdict  im- 
Mslng  a  greater  punishment  than  that  authorized  by  law,  is  void— 40 
W-m-,  3Iieigh,737;  Morri8.259;  see 84 111.216;  24  M1cIl410.  Jointde- > 
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fradants  mar  be  eonvicted  of  different  dwgreei  t  Biuli,  00;  SI  K.  T. 
829:  8  Cttib.  K«;  m  Han.  14;  S2  Mttw.  leST^ 

1158.  Whenerer  the  fact  of  a  pieriouB  ooiiTiction  of 
aaother  offense  is  charged  in  an  indictment  or  informa- 
tion, the  jury,  if  they  find  a  verdict  of  gnllty  of  the  offraso 
with  which  he  is  charged,  must  also,  nnless  the  ansirer 
of  the  defendant  admits  the  charge,  find  whether  or  not 
he  has  suffered  such  previous  conviction.  The  verdict  of 
the  jury  upon  a  charge  of  previous  conviction  may  he: 
"  We  find  the  charge  of  previous  conviction  true/'  or, 
"  We  find  the  charge  of  previous  conviction  not  true,"  aa 
they  find  that  the  defendant  has  or  has  not  suffered  such 
conviction.     In  effect  April  9th,  188a] 

FreviotiB  conTiction.— The  Jury  may  find  upon  tbe  ebatge  of  a  prerl- 
008  conviction-^  Cal.  S76;  9  Id.  278;  49  id.  S95.  The  identity  of  the 
party  on  trial  with  the  party  in  proceedings  residting  in  Ills  prior  coifc- 
vtctfon,  is  a  qaestlon  of  fact  for  the  Jiiry— 47  Md.  497;  14  Seig.  A  B.  69; 
2e<ia.6l4.   Seeante^am^ej. 

1159.  The  jury  may  find  the  defendant  guilty  of  any 
offense,  the  commission  of  which  is  necessarily  included 
in  that  with  which  he  is  charged,  or  of  an  attempt  to  com* 
mit  the  offense.    [In  effect  April  Oth,  1880.  ] 

Lesser  oflbiuie.-*A  jury  may  convict  of  a  lesser  offense  included  In  a 
greater-5  Cal.  133;  29  id.  iiT9;  44 iU.94 ;  5  Ala. 32;  2  La.  An.  S)21 :  42  N.  H. 
4$0t  ft  Otiio.  242;  as  larceny  on  a  chargro  of  robbery—ss  Cal.  6S.  Under 
an  indictment  for  "an  assault  to  commit  murder,"  a  verdict  of 
"(Tnflty  of  an  assault  to  do  bodily  injury,"  is  a  conviction  of  a  simple 
assault  only-«  Cal.  562;  9  id.  2(>0;  30  id.  218;  40  id.  427;  44  id.  »4:  Id. 
681 ;  45  id.  284 ;  49  Id.  229;  53  id.  284.  A  general  verdlctis  a  con vlctionon 
every  material  allegation  charged  in  the  indictment;  but  If  tiie  jary 
intend  a  conviction  of  a  lesser  offense  necessarily  included  in  ta» 
charge,  the  offense  intended  must  be  specified—^  Cal.  543. 

Where  two  offenses  are  joined  in  one  count,  the  verdict  maybe 
not  ffuilty  of  the  greater  and  ^ilty  of  the  less  offense— 17  Gratfe.£;0: 
id.  676:  8  Cold.  77:  7  Kan.  lOG;  1  Hayw.  12;  8  Har.  (Del.)  654;  li 
Ohio  St.  146;  G  B.  I.  195;  but  there  cannot  ordinarily  he  a  convic- 
tion of  a  minor  offense, not  Included  in  the  offense  charged— 83  111.  479; 
7  Mass.  245;  12  Pick.  496;  22  Wend.  175;  8  Hill,  92;  1  N.  Y.  879;  79  Pa.  St. 
503:  7  Serg.  &  B.  433;  2  Aiken,  18lj  8  Vt.  344;  24  id.  129;  30  N.  J.  L.  I8S; 
5  Ohio,  1 ;  id.  242;  Bice,  431;  3  McCord,  190;  84  Mich.  345;  8£ng.  712:  see 
7  Port. 495;  Blce,431 ;  I9Pick.  479.  A  conviction  of  a  lesser  offense  is  an 
acquittal  of  the  greate]>-4  Cal.  876;  6  id.  278;  35  id.  891.  See  on^e,  Sf 
1155, 1157  and  note. 

1160.  On  an  indictment  or  information  against  sev- 
eral,  if  the  jury  cannot  agree  upon  a  verdict  as  to  all, 
they  may  render  a  verdict  as  to  those  in  regard  to  whom 
they  do  agree,  on  which  a  judgment  must  be  entered  ao- 
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'«otding]y,  and  thci  caae  as  to  tlie  others  may  be  tried  by 

anotber  jury.    [In  e£Fect  April  9tb,  1880.  ] 

.  VOTdlot  9»  to  coMeBiaBt.--<;onyietioii8  of  eodef eodants  are  sev- 
6ral-3  Ired.  4U2;  sTSuas.  406;  49  Vt.  437.  A  conviction  of  a  Joint 
offense  can  only  be  on  evldenco  of  Joint  ffuilt— see  14  Oblo,  386;  14 
Giayt  &7*  One  niaar  be  cenvieted  and  tlie  other  acgultfeed— «  Serg.  A 
B.in:  laKaasrilS;  IS  Abb.  Fr.  147:  8  Blackf.  205;  34  Tex.  290:  lOlke. 
411 :  29  Pa.  St.  429^14  B.  Mon.  310.  In  cases  of  conspiracy  and  not— see 
0  McLean.  513;  I  rail.  361:  16  La.  An.  698;  t  Aahm.  81 ;  ft  Pa.  St.  73.  Qa 
a  Joint  inmctment  against  two,  proof  that  tba  offense  was  committed 
•Qveraliy  wUl  not  sustain  a  conyfction  of  either  or  both— 44  Ala.  414. 

1161.  When  there  is  a  verdict  of  conviction,  in  which 
it  appears  to  the  court  that  the  jury  have  mistaken  the 
law,  the  court  may  explain  the  reascHa  lor  that  opini(»^ 
and  direct  the  jury  to  reconsider  their  verdict,  and  if, 
after  the  reoonsideration*  they  return  the  same  verdict»  it 
must  be  entered ;  but  when  there  is  a  verdict  of  aoquittali 
the  Oourt  cannot  require  the  jury  to  reconsider  it.  If  tha 
jury  render  a  verdiot  which  is  neither  ireneral  nor  special, 
the  court  may  direct  them  to  reconsider  it,  and  it  cannot 
be  recorded  until  it  is  rendered  in  some  form  from  which 
it  can  be  clearly  understood  that  the  intent  of  the  jury  is 
either  to  render  a  general  verdict  or  to  find  the  facts  speo- 
iaJly,  and  to  leave  the  judgment  to  the  court. 

Amendment  of  verdict— Where  the  rerdlct  isnot  responsive  to  the 
offense  charged,  it  will  be  sent  back,  and  a  verdict  responsive  will  be 
(ttrected— 73  N.  C.  44.  Until  the  Inry  are  discharged  a  verdict  may  be 


amended,  but  not  after  their  dlscharffe~41  Cal.  451;  II  Ohio,  473;  see 
IsGray,  11;  2  Giatt.50a;  22  Oa.  211;  6  JV  J.  Mar.  675;  and  any  Informal- 
tor,  uncertainty,  or  Impropriety  may  be  amended  before  they  separate 
-ai  Cal.  436;  rKev.54fi  M<H^  593;  2  Oratt.  556;  2  A8hm.9f;  38  Miss. 
295.   See  <m<e,S1151»  note. 

1162.  It  tiie  jury  persist  in  finding  an  informal  ver- 
.diet,  from  which,  however,  it  can  be  clearly  understood 
that  their  intention  is  to  find  in  favor  of  the  defendant 
upon  the  issue,  it  must  be  entered  in  the  terms  in  which 
it  is  found,  and  the  court  must  give  judgment  of  acquit- 
tal. But  no  judgment  of  conviction  can  be  given  unless 
.the  jury  expressly  find  against  the  defendant  upon  the 
issuer  or  judgment  is.  given  against  him  on  a  special 
Tordict. 

.  1163.  When  a  verdiot  Is  r^idered,  and  before  it  is  re- 
Gordedy  the  jury  may  be  polled,  at  the  request  of  either 
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party,  in  which  case  they  miut  be  sererally  asked 
whether  it  is  their  verdict,  and  if  any  one  answer  in 
the  negative,  the  jury  must  be  sent  ont  for  further  de- 
liberation. 

Foiling  jQiy.— Ettlier  psrtj  may  rMinlre  that  the  faaj  be  po]led>-4 
McLeuL  183;  11  Iiid.  6e9:  8  Ired.  9»;  53  O*.  478:  11  Ohlo»  472;  77  N.  C. 
496;  1  wend.  91 ;  6  Wis.  f05;  so,  of  the  court  on  its  own  motion— 31  Ark. 
199.  If  any  Juryman  dfesent,  the  verdict  Is  a  nullity,  and  the  jorjr 
must  ualn  retire  for  deUberatlou—Breese,  109;  1  BaL  S;  28  Ala.  107; 
6  J.  J.  Har.  676:  but  not  If  the  dissent  be  withdrawn— 6  Tex.  Ct.  App. 
121;  and  see  6  McLean,  86;  llInd.M9;  28  Mich.  61. 

1164.  When  the  verdict  given  is  snch  as  the  court 
may  receive,  the  clerk  must  immediately  record  it  in  full 
upon  the  minutes,  read  it  to  the  jury,  and  inquire  of  tiiem 
whether  it  is  their  verdict.  If  any  juror  disagree,  the 
fact  must  be  entered  upon  the  minutes,  and  the  joxy 
again  sent  out;  but  if  no  disagreement  is  expressed,  the 
verdict  is  complete,  and  the  jury  must  be  dischaised 
from  the  case. 

Beoording  reidiot.— Unless  it  appean  that  defendant  may  have 
been  oreludlced  in  respect  to  a  substantial  right,  the  failure  to  record 
the  yerdlct,  read  It  to  the  Jury,  and  ask  irit  fs  their  yerdlct,  is  not 
fatal  to  the  Judgment— 6  Pac.  O.  L.  J.  968.  A  verdict  does  not  become 
flnal  nntil  recorded  in  the  minutes— 6  Pac.  G.  L.  J.  65;  and  Judgment 
cannot  be  pronounced  on  it- Id.  If  the  Jury  is  dischaifed  before  the 
verdict  is  entered  on  the  minutes,  the  prisoner  shoula  be  diichaiged 
-«Pao.O.L.J.6S. 

Acquittal,  discharge,  and  detention.  ~  Where  the  variance  be> 
tween  the  proof  and  indictment  is  of  such  a  character  that  a  convic- 
tion Is  Impossible,  the  defendant  has  not  been  in  Jeopardy,  and  majr 
be  detahied  for  further  trial-17  Gal.  8S2:  28  id.  607 :  9  iOM;  29  id.^f: 
see  88  id.  476.  See  aiU9,  Gonst.  Prov.  p.  17;  and  see  Jbopaadt,  ante^ 
S 1016. 

1165.  If  judgment  of  acquittal  is  given  on  a  general 
verdict,  and  the  defendant  is  not  detained  for  any  other 
legal  cause,  he  must  be  discharged  as  soon  as  the  judg- 
ment is  given,  except  where  the  acquittal  is  because  of  a 
variance  between  the  pleading  and  proof,  which  may 
be  obviated  by  a  new  indictment  or  information,  the 
court  may  order  his  detention,  to  the  end  that  a  new  in- 
dictment or  information  may  be  preferred,  in  the  same 
manner  and  with  like  effect  as  provided  in  section  one 
thousand  one  hundred  and  seventeen*  [In  effect  April 
9th,lB80.] 
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.1166.  If  a  general  verdict  is  rendered  against  the 
defendant,  or  a  special  verdict  is  given,  lie  must  be  re- 
manded, if  in  custody,  or  if  on  bail,  he  may  be  committed 
to  the  proper  officer  of  the  county  to  await  the  judgment 
of  the  court  upon  the  verdict.  When  committed,  his 
bail  is  exonerated,  or  if  money  is  deposited  instead  of 
bail,  it  must  be  refunded  to  the  defendant. 

See  Bail,  post  film, 

1167.  If  the  jury  render  a  verdict  of  acquittal  on  tiic 
ground  of  insanity,  the  court  may  order  a  jury  to  bo 
Bommoned  from  tile  jury  list  of  the  county,  to  inquire 
whether  the  defendant  continues  to  be  insane.  The  court 
may  cause  the  same  witnesses  to  be  summoned  who  tes- 
tified on  the  trial,  and  other  witnesses,  and  direct  tlio 
district  attorney  to  conduct  the  proceedings,  and  counsel 
may  appear  for  the  defendant.  The  court  may  direct  the 
sheriff  to  take  the  defendant  and  retain  him  in  custody 
until  the  question  of  continuing  insanity  is  determined. 
If  the  jury  find  the  defendant  insane,  he  shall  be  com- 
mitted by  the  sheriff  to  the  State  insane  asylum.  If  the 
Jury  find  the  defendant  sane,  he  shall  be  discharged. 
[Approved  March  SOth,  in  effect  July  Ist,  1874.1 
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CHAPTEB  V. 

KLIiS  OF  BXOXPTIOH, 

11170.  miVltttOMM. 

f  1 171 .  When  to  be  settled  and  signed, 

S  1172.  Exceptions  to  decision  of  coort  tiy  eitber  psitr* 

S  1173.  Exceptions  to  decision  of  the  court  by  the  d«f)Biidut. 

f  1 174.  Exceptions,  how  settled. 

S  U7ft.  What  bill  of  exceptions  Is  to  eontaln. 

S  1178.  Written  changes  need  not  be  exeepled  tow 

1170.  On  the  trial  of  an  indictment  or  infonnathnii 
exceptions  may  be  taken  by  the  defendant  to  a  decisioft 
of  the  court — 

1.  In  disallowing  a  challenge  to  the  panel  of  the  pBttj^ 
or  to  an  individual  juror  for  implied  bias. 

2.  In  admitting  or  rejecting  testimony  on  the  trial  of  a 
nhallenge  to  a  juror  for  actual  bias. 

3.  In  admitting  or  rejecting  testimony,  or  in  deciding 
any  question  of  law  not  a  matter  of  discretioii,  or  in 
charging  or  instructing  the  jury  upon  the  law  <»a  the  trial 
of  the  issue.    [In  effect  April  9th,  1880.] 


nal  protest  against  the  ruling  of  the  conrt  npoa 

a  question  of  law»  and  a  bill  of  exceptions  is  a  written  statement,  8et> 
tied  and  signed  by  the  Judge,  of  what  that  ruling  was,  the  facts  in 
ylew  of  which  it  was  made,  and  the  protest  of  counsel— 38  Cal.  141. 
The  office  of  a  bill  of  exceptions  is  to  show  that  proper  proceedings 
have  been  taken  to  perfect  an  appeal— 45  CaL  46. 

Sttbd.  1.   Ezceptions  may  be  talcen  for  disallowing  a  ehalleiige.  In 
cqntradlstlnction^to  allowinj^  a  chajlenge  for  impUedbilu^forwUch 


no  exception  can  be  taken— 53  Cal.  603:  51  Id.  496;  49  id.  169;  id.  880;  45 
id.  144 ;  7  id.  140.  But  the  decision  of  the  court  on  a  challenge  for  act- 
ual bias  is  not  subject  to  revlew-49  Cal.  060;  63  Id.  603 ;  49  Id.  166.  Sus- 
taining a  challenge  for  implied  bias  cannot  be  excepted  to  or  reviewed 
-49  CaL  679;  45  id.  142.    See  ante,  %%  lU55-105d. 

Subd.  2.  A  bill  of  exceptions  may  be  maintained  for  xefnstaig 
triers,  or  upon  any  question  arising  upon  a  challenge  in  a  case  where 
triers  may  be  demanded— 1  Denlo,  281:  3Ired.532;  21  Wend.  509;  or 
upon  instructing  triers  upon  questions  of  law— 1  Denio,  281.  See  atUe, 
8n073. 1078, 11027  and  notes. 

8ubd.  8.  When  a  general  objection  is  made  to  evidence,  It  must 
be  understood  to  be  taken  to  its  competency— 38  N.  H.  324.   Deliber> 
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ately  penalttlncr  evidence  to  be  glTen  witiKrat  ol^eetion,  and  tbes 
moving  to  strike  It  out  on  grounds  which  might  readily  have  been 
ftvailea  of  in  the  first  instance,  Is  not  to  be  toleratedr-13  Cal.  Utk 
where  improper  questions  are  permitted  to  be  answered,  it  must  shoir 
the  answers  given,  or  that  they  prejudiced  the  defendant— 25  Mich 
4d9.  An  exception  cannot  be  taken  to  an  answer  which  Is  responsive 
to  a  question  put  without  objection— 39  Me.  359;  see  29  Mich.  173.  Th^^ 
error  of  excluding  evidence  is  cured  by  Its  subsequent  admission— 4 
Parker,  662.  On  a  refusal  of  the  court  to  admit  evidence,  it  should 
state  what  he  expected  or  believed  the  witness  would  testify— 1  Met. 
(Ky.)  6.  When  a  question  objected  to  is  not  answered,  no  Injury  h 
done— 45  Cal.  28.  To  the  forms  of  questions  asked,  and  to  the  range  al- 
lowed counsel  in  their  arguments,  exceptions  will  not  lie— 1  Parker  Gr. 
R.  147;  Id.  424;  Id.  474.   See  ante,  SS 1093,  subd.  6;  1102, 1127,  and  notes. 

1171.    When  a  party  desires  to  have  the  exceptions 

taken  at  the  trial  settled  in  a  bill  of  exceptions,  the  draft 

of  a  bill  mast  be  prepared  by  him  and  presented,  upon  no* 

tice  of  at  least  two  days  to  the  district  attorney,  to  the 

judge  for  settlement,  within  ten  days  after  judgment  has 

been  rendered  against  him,  unless  further  time  is  granted 

by  the  judge,  or  by  a  justice  of  the  Supreme  Court,  oi' 

within  that  period  the  draft  must  be  delivered  to  th# 

clerk  of  the  court  for  the  judge.    "When  received  by  the 

clerk,  he  must  deliver  it  to  the  judge,  or  transmit  it  to 

him  at  the  earliest  period  practicable.    When  settled,  the 

bill  must  be  signed  by  the  judge  and  filed  with  the  clerk 

<^  the  court.    [Approved  February  18th,  1881.] 

Settlement  of  bill  of  exceptions.— This  section  is  directory— 14  Cal. 
510.  A  statement  and  bill  of  exceptions  on  this  subject  mean  the  some 
thing— 14  Cal.  511.  The  judge  here  mentioned  is  the  Judge  who  should 
determine  the  motion  for  a  new  trial- 55  Cal.  72.  The  district  judge 
may  refuse  to  consider  or  settle  a  bill  of  exceptions  presented  by  de- 
fendant unless  the  notice  required  by  section  1171  has  been  given  to 
tbo  dLstrlct  attorney— 53  Car.  433.  He  may  refuse  to  settle  a  proposed 
bill  which  consists  of  repoi-ters'  notes,  written  out,  containing  ques- 
tions and  answers,  and  i*emarks  of  counsel,  judge,  and  jurors— 49  CsA, 
584;  53  Id.  423;  It  was  never  intended  that  the  reporter's  notes 
should  constitute  a  bill  of  exceptions— 49  CaL  584;  so,  he  may  refuse, 
if  it  fails  to  state  the  evidence  relative  to  the  point  presented  in 
the  narrative  form,  or  its  substance,  or  what  it  tended  to  prove— 49 
Oil.  581 :  53  id.  423:  or  if  it  contains  only  a  skeleton  statemenlr-53  CaL 
423 :  16  Wis.  333.  When  an  exception  represents  the  matter  differently 
from  the  statement  made  up  by  the  judge,  it  will  be  disregarded,  and 
the  statement  taken  to  be  true— Busb.  (a.  C.)  436.  Without  having 
made  a  motion  for  a  new  trial,  defendant  may  rely  on  any  ground  in 
section  1170.  and  in  such  case  he  must  have  a  bill  of  exceptions  settled 
M  provided  in  this  section— 53  CaL  184.  Where  it  is  intended  to  apply 
for  settlement  of  the  bill,  after  the  statutory  period  of  two  days, 
notice  must  be  given  to  the  district  attorney,  and  sufaclent  excuse 
must  be  shown  for  the  delay  in  presenting  or  filing  it— 53  Cal.  423.  The 
action  of  the  court  below,  on  motion  to  set  aside  the  Indictment,  or  on 
demurrer,  can  only  be  reviewed  on  an  appeal  from  the  iudgment-{)9 
CaL  870.  The  stipulations  of  the  attorney  cannot  be  substRnted  for 
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^e  oertUcate  of  the  Judge  toablU  of  ezeeptioiis-47GaLS74;  8ee« 

^tM.?^Ztf^f^^\  ■'^ooW  fall  to  ptj^parf^  nR<l  tendfif  »  bin  of  exce&. 
ttoDS  witblu  ten  days,  or  sneh  Hrj.niioTiai  Oma  as  tony  b&  aUow^a. 
excuses  therefor  will  be  heart! .  nmj  ihti  i.iii  may  im  (siLnied^l4  CuL  ftiS 
rL"V*^W"™S'*.^^"  Issue,  not  tucom^jtl  ihL^  sf^Jbrf  of  tUe  bCll  fiipd 
absolutely,  but  to  sign  the  mme  sft.  p  it  is  duly  sertled-ii  Cal.  Bil, 
wnere  it  is  not  shown  that  thLTu  nr*i  ri^AA-ianMe  cTojuidj  for  the  apcieaj 
taken,  and  It  appears  that  It  is  tnten^l^-d  iiteirly  for  dttiiy.  andSi 
application  was  made  for  time  to  prepare  ttio  fetatemmtiimnecjiatelv 
?J .  ^oVP®  r®A\?**i*'  ***®  <^**"r^  ^^  ^'-'^^  iHanUanjua  must  bo  dcoipd— la 
StL^:«,^,***"  ®'  exceptions  iiotslL^K^a  hy  thy  lUstritt  Jiidfe  will  be 

52S?^  which  induced  the Ju^iga  to  bJcjii  tde  bui  after  fho  et^tutorr 
finefnrtS  I»w8ume  they  wtre  sufflcliiiit-n  CaL  m.   Ee&p&S, 

,  1172.  Exceptions  may  be  taken  by  either  party  to 
the  decision  of  a  Court  or  Judge  upon  a  matter  of  law : 

1.  In  granting  or  refusing  a  motion  to  set  aside  an 
indictment  or  information. 

2.  In  allowing  or  disallowing  a  demurrer  to  an  in- 
dictment or  information. 

3.  In  granting  or  refusing  a  motion  in  arrest  of  judg- 
ment. •'     '^ 

4.  In  granting  or  refusing  a  motion  for  a  new  trial. 

5.  In  making,  or  refusing  to  make,  an  order  after 
judgment  affecting  any  substantial  right  of  the  parties. 
[Approved  March  10, 1885.] 

Bee  poet,  U  ll85-U88,  and  notes. 

Subd.  2.  The  jndge  here  mentioned  Is  the  Judge  who  shouUl  de- 
texmine  the  motion  for  a  new  trial— <i5  CaL  72.  A  motion  for  a  new 
trial  may  be  heard  without  any  bill  of  exceptions-^  CaL  183.  Defend- 
ant may  move  for  a  new  trial  on  any  or  all  of  the  grounds  in  section 
1181.  and  if  the  motion  is  denied,  he  may  present  a  draft  of  his  bill  of 
exceptions,  aud  have  the  same  settled  as  provided  in  section  1174— 5S 
CaL  183.  When  the  motion  for  the  new  trial  was  granted  on  the 
groimd  that  the  evidence  was  insufficient  to  justify  tne  verdict,  the 
question  must  be  presented  by  bill  of  exceptions  duly  settled  and 
certified  by  the  Judge— 42  CaL  636.  See  po»t»  §1179-1182,  and  notes,  and 
see65Cal.r2. 

Subd.  3.   SeepoMt,  S 1237,  snbd.  3  and  note;  and  see  55  CaL  72. 

1173.  Exceptions  may  be  taken  by  the  defendant  to  a 
decision  of  the  court  upon  a  matter  of  law— 

1.  In  refusing  to  grant  a  motion  for  a  cliange  of  the 
place  of  triaL 

2.  In  refusing  to  postpone  the  trial  on  motion  of  the 
defendant. 

Subd.  1.  If  there  be  oanse  of  objection  to  an  order  for  a  change  of 
(lace  of  trial,  it  must  be  stated  in  the  court  below— 13  Ark.  96;  see  1 
SlOTri8,486.   See  ante,  S  1034. 
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JStM.  2.  An  exception  to  the  ruling  on  a  motion  refoslnff  a  continu- 
ance must  be  presented  on  appeal  by  a  bill  of  exceptions,  by  embody- 
ing the  affidavit  in  the  bill,  or  in  some  mode  clearly  identifying  it  as 
having  been  read  on  the  hearing  of  the  motion— 47  Gal.  108.  See  antef 
S106^i8ee65CaL72. 

1174.  Where  a  party  desires  to  have  the  exceptions 
mentioned  in  the  last  two  sections  settled  in  a  bill  of 
exceptions,  the  draft  of  a  bill  must  be  prepared  by  him 
and  presented,  upon  notice  of  at  least  two  days  to  the 
adverse  party,  to  the  jadge,  for  settlement,  within  ten 
days  after  the  order  or  ruling  complained  of  is  made,  un- 
less further  time  is  granted  by  the  judge,  or  by  a  justice 
of  the  Supreme  Court,  or  within  that  period  the  draft 
must  be  delivered  to  the  clerk  of  the  court  for  the  judge. 
When  received  by  the  clerk,  he  must  deliver  it  to  the 
judge,  or  transmit  it  to  him  at  the  earliest  period  practi- 
cable. When  settled,  the  bill  must  be  signed  by  the 
judge,  and  filed  with  the  clerk  of  the  court.  If  the  judge 
in  any  case  refuses  to  allow  an  exception  in  accordance 
with  the  facts,  the  party  desiring  the  bill  settled  may 
apply  by  petition  to  the  Supreme  Court  to  prove  the 
same,  the  application  may  be  made  in  the  mode  and  man- 
ner, and  under  such  regulations  as  that  court  may  pre- 
scribe; and  the  bill,  when  proven,  must  be  certified  by 
the  chief  justice  as  correct,  and  filed  with  the  clerk  of  the 
court  in  which  the  action  was  tried,  and  when  so  filed,  it 
has  the  same  force  and  effect  as  if  settled  by  the  judge 
who  tried  the  cause.  If  the  judge  who  presided  at  the 
trial  ceases  to  hold  office  before  the  bill  is  tendered  or  set- 
tled, he  may  nevertheless  settle  such  bill,  or  the  party 
may,  as  provided  in  this  section,  apply  to  the  Supreme 
Court  to  prove  the  same.  [Approved  March  30th,  in  effect 
July  Ist,  1874.1 


boi  _ 

clerk  of  the  court  orjudgc,  who  most  note  the  date  of  their  receipt 
thereon— 14  Cal.  510.  The  judge  hero  mentioned  is  the  judge  who 
shonUl  determine  the  motion  for  a  new  trial.  In  the  construction  of 
an  ambigaons  statute*  such  a  construction  should  not  be  given  as 
would'deprive  a  party  of  the  right  to  be  heard  on  a  bill  which  has  been 
settled  and  tilowed  by  the  joOge  who  heard  and  ruled  upon  the  motion 
-»CaL72. 
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On  mottoa  for  a  imw  trial,  U  is  not  necessaiy  to  nrepare  a  bin  d  ex- 
ceptions or  statement  beforehand.  It  may  be  settled  after  the  motion 
Is  iieard  and  decided— 0  Pac.  G.  L.  J.  448;  but  there  must  be  a  bill  set- 
tled by  the  jadffo  after  disposition  of  the  motion— 47  Cal.  631.  The 
court  may  extend  the  time  for  the  presentation  of  the  draft  of  the  bOl 
of  exceptions,  to  an  order  on  motion  fur  a  new  trial— A3  Cal.  184.  If  t&e 
motion  for  new  trial  is  denied,  a  bill  of  exceptions  mnst  afterwards  be 

grepared.  settled,  and  signed,  showing  that  eTldence  was  introduced 
muinff  to  prove  every  material  issue,  and  if  it  fails  to  show  tm9.it 
wlU  be  presumed  tliat  the  verdict  was  contrary  to  the  ovidence— 51  CsL 
322.  The  record,  on  application  for  a  mandate  to  compel  the  settle* 
ment  of  a  bill  of  exceptions,  must  enable  the  Supreme  Court  to  de- 
termine whether.  If  settledand  signed,  the  bill  would  tend  to  manif  ett 
error  on  the  trial— 48  OaL  M. 

1175.  A  bill  of  ezoeptions  most  odntain  so  mach  of 
the  evidence  only  as  is  necessary  to  present  the  questions 
of  law  upon  which  the  exceptions  were  taken;  and  the 
judge  must  upon  the  settlement  of  the  bill,  whether 
agreed  to  by  the  parties  or  not,  strike  out  all  other  mat- 
ters contained  therein. 

Bill,  what  to  contain.— The  bill  of  axoepHoai  must  oootaln  so  mn6h  of 
the  evidence,  only,  as  is  necessary  to  present  the  questions  of  law  on 
which  the  exceptions  were  taken— «1  CaL  822;  and  no  more~n93  id.  ]d4. 
Where,  after  setting  out  tiie  evidence,  the  bill  stated  '*here  the  evi- 
dence closed,*'  It  was  held  a  sufficient  allegation  that  It  contained  all 
the  testimony— 10  Yerg.  640.  It  Is  not  necessary  In  a  bill  of  exceptions  to 
specify  the  respects  In  which  the  evidence  Is  alleged  to  bo  insufficient: 
it  is  sufficient  to  say  the  evidence  is  insufficient  to  sustain  the  verdlei 
—51  Cal.  322.  Where  an  exception  Is  so  obscure  that  the  com*t  cannot 
roadily  perceive  the  exact  point,  it  will  be  disregarded— 1  Packer  Or. 

A  bill  of  ezceptiomi  showing  error  In  the  exclusion  of  evidence, 
must  also  show  tiiat  the  excluded  testimony  was  material  to  the  de- 
fendant, and  that  he  was  Injured  by  its  exclusion,  or  Judgment  will  not 
be  disturbed— 47  CaL  405.  When  a  question  might  have  been  admlssi- 
bio  under  some  circumstances,  the  record  must  show  tho  facts  previ* 
ously  established,  or  the  court  will  not  be  able  to  pass  on  tho  propriety 
of  tlie  question  or  answer— 45  Cal.  28;  as  where  the  declarations  of  a 
confederate  are  received  In  evidence,  tho  bill  of  exceptions  must 
show  that  he  was  not  present  when  they  were  made,  or  it  will  not  show 
error— 45  Cal.  28.  AH  omissions  and  uncertainties  are  to  be  construed 
against  the  party  presenting  the  bill  of  exceptions— 45  Cal.  28. 

If  it  does  not  set  out  sufficiently  the  evidence  adduced,  the  dis- 
trict attorney  should  be  permitted  to  suggest  the  addition,  but  tho 
appellate  court  cannot  taKe  his  suggestion  that  further  evidence  was 
given— 52  Gal.  211.  It  is  the  duty  of  the  district  attorney  to  state  that 
every  fact  in  issue  was  proved,  except  the  fact  or  facts  In  respect 
to  which  the  substance  of  the  evidence  is  stated— 51  Cal.  821.  Any 
testimony  given  at  the  trial  pertinent  to  the  exception,  and  necessary . 
to  the  correct  presentation  of  the  errors  assiffned,  may  be  added  by* 
the  court— 46  Cifti.  357.  When  the  bill  of  exceptions  does  not  recite  thei 
evidence,  the  court  wlU  presume  that  the  evidence  sustained  the  ver-^ 
diet— 3  Humph.  389.  So,  where  there  was  exception  taken  to  the  ex- 
hibition of  burghirious  tools,  it  will  be  presumed  that  necessary  cvi- 
,  dence  was  adduced  upon  which  to  base  such  introduction— 29  Cal.  65ft. 
It  is  presumed  that  the  bill  contains  all  the  evidence  taken.at  the  trial 
beadhg  on  the  pohit  of  the  oblection— 82  Cal.  211. 
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117^  When  written  charges  have  heen  presented, 
givea,  or  refused^  or  when  the  ehfuges  have  been  taken 
down  hy  the  reporter,  the  questions  presented  in  such 
charges  aeed  not  be  excepted  to  or  embodied  in  a  bill  of 
exceptioas,  but  the  written  charges  of  the  report,  with  the 
indorsrements  showing  the  action  of  the  court,  form  i)art 
of  the  record,  and  any  error  in  the  decision  of  the  court 
thereon  may  be  taken  ftdvantage  of  on  appeal,  in  like 
manner  as. if  presented  in  a  bill  of  exceptions. 

Oharges  given  or  refnsftd.— This  section  refers  to  charges  and  in* 
stnictlons  which  either  party  may  present,  and  ask  to  l>o  given  in 
accordance  with  §  1127  of  this  Code,  and  not  to  tho  charge  of  the  court 
oa  its  own  motion— 44  GaL  598.  An  alleged  error  in  tho  cliarge  to  the 
Jury  will  not  bo  noticed  uniess  the  party  excepts,  and  by  bui  of  ex- 
ceptions places  the  chaige  on  the  record— 20  Pick.  20S;  14  Smedes  A  M. 
13U.  A  mere  generai  exception  to  the  cliarge,  without  specifying  any 
grounds  of  error  or  asking  for  a  particular  cliarge,  is  not  well  taken— 

The  refiiial  to  give  an  initmotion  is  not  a  groond  unless  the  judge 
was  requested  to  givo  it— 38  Me.  654.  Where  a  bill  of  exceptions  is 
allowed,  the  facts  embraced  in  it  become  part  of  the  record,  and  a 
writ  of  error  brings  up  the  entire  record,  and  error  may  be  assigned 
on  any  part  of  it— 5  Ala.  66(i.  Where  it  does  not  disclose  what  the  evi- 
dence was  in  relation  to  which  the  charge  was  given,  it  will  be  over- 
ruled if  the  instruction  could  have  been  correct  in  any  supposable 
state  of  the  evidence-5  B.  L  63. 

niOtto  graphic  no  tea  of  tivJdcnce  V^ki'u  at  tint  trlJil  nnfl  traiiscrlljed 
iiUo  loflff-liiti^'^  *J^*imf  >t^rifieii  by  iifliiJjiviE,  do  uut  ton^ilcuto  ii  riart 
of  lli0  record  tjiiaij[>eal  for  auy  tnuptirio— M  Cal.  211  ■.  li  lii*  177.  Xliey 
2110  uci  pwtijf  liio  hill  of  oxcfc]H.lc?na  uiilca^  CEFit>odli?0  llien^in,  mid  re- 
ferred lo  ia  tlio  iJlli  BO  a-s  to  Iticalify  Ihuin— jj  €iil.  m2.  B'^'tove  Jncor- 
t>s)ratlug  thorn  in  a  bUl  of  exceptions,  all  lUfiLter  not  iiucessary  or 
l^roper  ro  iUuAtrato  tho  point*  piesL'iited  on  anpeal  fiboulil  bts  vHml^ 
iiatcdp  ana  it  then  nbouJd  Ijo  ruvlajiitl  by  tlie  iudii^D— 4J  Cul.  Sjili.  Th* 
report  triinscritHetl  Into  iong-Jjand  froin  tJiu  rRportor'a  no  Lea  H  only 
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1179*    A  new  trial  is  a  re-examiliwtioii  of  tbe  lasiie  iv 

the  same  court,  before  another  jury,  after  a  rerdict  has 

been  given. 

New  trial.— A  new  trial  is  a  re-ezaminatlon  after  Tertfletr  ef  tMtia 
and  law  not  of  recorded  Oa.  310;  bat  an  error  whicli  is  apparent  on 
the  record,  and  which  can  be  noticed  in  arrest  of  judprment,  will  not- 
ordinarilybegrocmd  for  a  newtrial->^Cann.289:  as  the  omission  of 
a  letter  from  the  prisoner's  name  on  the  bill  found  by  the  ffraufi  ^orj 
—l  Bay,  377.  Where  the  name  of  a  witness  was  inuorseiTon  tlw  In- 
dictment slightly  variant  from  the  real  name,  the  misnomer  was  not 
sufficient  to  maintain  a  motion  for  a  new  trial— ePac.  C.  L.  J.  389. 

ObjectionB  to  drawing  and  impannellng  of  the  jury  come  too  lata 
on  motion  for  a  new  trial.  They  are  deemed  waived  if  not  taken  In 
time— 24  Cal.  230 :  43  id.  146.  A  general  excitement  against  the  prisoner 
at  the  time  of  the  trial,  in  the  community  at  large. » not  a  ground  for 
a  new  trial— 7  Watts  A  S.  422;  but  if  such  excitement  pervade  the 
jury-box,  and  works  to  the  prejudice  of  the  defendant,  the  verdict 
ought  to  be  set  aside— 10  Cal.  l^.  It  is  no  ground  for  a  new  trial  that 
on  a  challenge  for  actual  bias  one  of  the  tners  is.  ou  the  panel  of  the 
jury.  In  attendance  in  the  case— 43  Cal.  147;  id.  167.  Tlie  motion  must 
be  made  viva  voce^  and  If  desired,  the  grounds  and  rulings  of  the  court 
may  be  embodied  in  a  bill  of  exceptions,  and  can  be  reviewed  by  the 
Supreme  Court  in  no  other  way— 41  Cal.  651. 

1180.  The  granting  of  a  new  trial  places  the  parties  in 
the  same  position  as  if  no  trial  had  been  harl.  All  the  tes- 
timony must  be  produced  anew,  and  the  former  verdict 
cannot  be  used  or  referred  to  either  in  evidence  or  in  ar- 
gument, or  be  pleaded  in  bar  of  any  conviction  which 
might  have  been  had  under  the  indictment.  [Approved 
March  30th,  in  effect  July  1st,  1874.] 

1181.  When  a  verdict  has  been  rendered  against  the 
defendant,  the  court  may,  upon  his  application,  grant  a 
new  trial,  In  the  following  cases  only: 


1.  Vnitn.  the  trial  has  l»eett  had  in  his  absence,  if  the  in- 
dictment is  for  a  felony. 

2.  When  the  jury  has  received  any  evidence  out  of  court 
other  than  that  resulting  from  a  view  of  the  premises. 

3.  When  the  jury  has  separated  without  leave  of  the 
court,  after  retiring  to  deliberate  upon  their  verdict,  or 
been  guilty  of  any  misconduct  by  which  a  fair  and  due 
consideration  of  the  case  has  been  prevented.  ^ 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  oi^iaion  on  the  part 
of  all  the  jurors. 

6.  When  the  court  has  misdirected  the  jury  in  a  matter 
of  law,  or  has  erred  in  the  decision  of  any  question  of  law 
arising  during  the  course  of  the  trial. 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  the  de- 
fendant, and  which  he  could  not,  with  reasonablediligenoe* 
have  discovered  and  produced  at  the  trial.  When  a  mo- 
tion for  a  new  trial  is  made  upon  the  ground  of  newly-dis- 
covered evidence,  the  defendant  must  produce  at  the  hear- 
ing, in  support  thereof,  the  affidavits  of  the  witnesses  by 
whom  such  evidence  is  expected  to  be  given,  and  if  time 
is  required  by  the  defendant  to  procure  such  affidavits^ 
the  court  may  postpone  the  hearing  of  the  motion  for 
such  length  of  time  as,  under  all  the  circumstances  of  tho 
case,  may  seem  reasonable. 

Gvonnds  for  new  tfiaL— This  section  desrly  ezeliMles  all  other 
ffrounds— 43  CaL  14fi,  ovemiliiis  9  Cal.  298.  &istead  of  appealiuff  from* 
tlio  Jiidsment,  defendant  majmove  for  a  new  trial  on  any  or  all  of  the 
grounds  mentioned  iu  this  section,  and  if  the  motion  be  denied,  may 
Xircscnt  the  draft  of  a  bill  of  exceptions,  and  have  the  same  settled  as 
provided  in  S  1174-53  CaL  184.   See  ante,  S  1172. 

JSubd.  1.  It  is  not  sufficient  simply  to  object  that  defendant  was  not 
present  at  times  when  acts  can  only  be  done  in  his  presence ;  he  most 
prove  his  absence-4  CaL  3i8{  37  id.  274. 

Subd.  2.  Where  a  witness  conversed  with  one  or  more  of  the 
im-ors  on  the  facts  of  the  case,  when  out  of  court  to  view  the  prem- 
ises, it  was  error— 43  CaL  167.   See  4Mnte,  S 1102. 


Ihfluonce  reached  the  Jury— 22  CaL  348:  12  Ark.  732{  1  Conn.  401:  19 
Oratt.  486;  20  Oa.  762:  8 Humph.  697;  11  Ired.  614;  21  111.  873;  30  id.  266; 
24Ind.l61j  lKaa.MO;  10oweB,26;  39  Miss.  721;  8  MimL444;  7  N.  h! 
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S91;  14  K.  T.  6tt;  12 Pl^  4M;  7  B.  I.  987;  91  K.  J.  L.  219;  10  Wis.  132; 
S7  id.  88tt.  To  separate,  so  that  a  juror  may  tie  improp^ly  inflaeaoed, 
unless  under  permission  of  tbe  coorfe.  Is  error— 5  Cal.^75;  and  eeoseot 
of  def endanvs  counsel  will  not  authorize  it— Id.  The  defendant  need 
not  show  that  the  lury  were  subjected  to  improper  Influences  during 
their  separation ;  ft  is  suiBcient  if  they  might  have  been-5  CaL  275: 17 
id. 78:  191d.  445;  see 8  Humph.  Sd7:  7  N.  H.  287;  4  Humph.  27;  9  id.  646; 
t  Faicker  Cr.  R.  25;  12  Ark.  782;  10  Terg.  241;  i  Minn.  444;  16  Id.  178; 
Dud.(Oa.)28;  IKau.  34Q. 

It  is  in  the  discrcttion  of  the  court  to  aUow  the  jury  to  Tiew  the 
premises  in  the  absence  of  the  defendant^l9  Cal.  445;  but  a  direct 
violation  of  the  rule  not  to  separate,  is  an  irregularity  which  entlttes 
defendant  to  a  new  trial,  unless  tt  is  shown  that  he  was  not  preja- 
diced-21  CaL  197. 

The  presumption  of  prejndice  to  defendant  from  the  nnpremed^ 
tated  separation  of  the  jury,  may  be  rebutted— 22  Cal.  348.  It  ought 
to  be  shown  that  there  has  been  a  material  or  substantial  violation  of 
defendant's  rishts,  or  an.  opportunity  for  such  violation— 20  Cal.  432. 
It  is  not  flTOuna,  under  this  subdivision,  for  setting  aside  a  verdict,  that 
jurors  lilted  up  a  fainting  witness  and  retired  with  her,  the  deputy 
sheriff  being  preseut-^17  Cal.  78.  The  retirement  of  the  jiu7  for  a  few 
moments  for  a  necessary  purpose,  by  permission  of  the  sheriff,  out  of 
his  sight,  with  proof  that  there  was  no  communication  with  each 
other  or  any  one  else,  is  not  a  sufficient  ground  for  a  new  trial— 41  Cal. 
238. 

Where  the  jury  were  left  a  short  time  unattended,  no  Intrusion  by 
other  persons  behig  ^hown,  is  not  a  ground  for  a  new  trial— 46  Cal.  337; 
25  La.  An.  573.  Where  the  jury »  after  they  had  retired  for  deliberation, 
were  conducted  to  the  dining-room  of  a  hotel,  whero  they  remained 
together  three  quarters  of  anlaour^  one  of  the  doors  being  open  and 
accessible  to  strangers,  and  the  officer  being  absent  a  few  minutes  at  a 
timo,  it  was  held  insufficient  to  constitute  misconduct  on  the  part  of 
the  jury  or  the  officer,  for  which,  a  new  trial  should  be  granted— 46  CaL 
857.  The  fact  that  the  officer,  after  the  jury  had  retired,  was  absent 
somd  minutes,  and  that  some  person  outside  the  jury-room  spolce  to 
the  juror,  and  that  some  of  the  jurors  spoke  to  persons  outside,  it  not 
appearing  what  was  said  or  that  it  had  any  reference  to  the  trial;  and 
the  fact  that  after  the  jury  had  agreed  on  their  verdict  they  were  al- 
lowed to  remain  in  the  court-room  in  the  presence  of  others  while  the 
officer  went  out,  and  waited  some  minutes  for  the  judge,  and  it  not 
appearing  that  there  was  any  communication  with  the  jury,  are  not 
sufficient  grounds  for  a  new  trlal—20  Cal.  435. 

•  Improper  condnct.— The  presumption  is  that  the  jurors  performed 
their  duty  in  accordance  with  their  oaths,  and  there  must  be  direct 
and  positive  testimony  to  overthrow  this  presumption--24  Cal.  31.  So, 
a  new  trial  will  not  be  granted  because  of  vague  opinions  against  the 

frisoner  existing  in  the  minds  of  several  of  the  jurors— 27  CaL  507; 
Dutch.  566;  18  Ga.  383;  17  N.  H.  171;  2  Ya.  Cas.  474;  7  Watts  &  S. 
422. 

Where  one  of  the  jurors  stated  that  if  it  was  true  the  prisoner  had 
committed  the  act  charged,  he  ought  to  be  hung,  the  objection,  to  be 
available,  must  be  made  before  verdict— 43  Cal.  137;  46  id.  114;  over- 
ruling 9  Cal.  298.  The  remark  of  a  juror  during  a  recess  of  the  trial 
that  there  is  no  use  in  taking  up  time  in  trying  to  humbug  the  jury, 
and  the  lawyer  who  made  the  shortest  speech  would  win  the  easels 

Sot  such  conduct  as  will  vitiate  the  verdict— 6  CaL  228;  but  see  4 
[umph.  289.  The  fact  that  after  the  verdict  of  guilty  has  l>eenren- 
dered,  the  accused  ascertains  for  the  first  time  that  before  the  grand 
jury  was  impanneled  a  juror  had  formed  and  expressed  an  oplnbm  as 
to  his  guilt»ls  not  agi^und  for.  a  neic  tclal-746  X^sL  120;  43  Id.  145. 
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Subd,  4.  A  Juror  cannot,  by  affldavit,  Impeach  his  own  yerdict— 1$ 
Cal.  70;  1  Id.  403;  5  id.  42;  id.  45;  25  id.  475;  15  id.  75;  1  id. 403;  43  id. b5;  5 ' 
Ark. 445; 4 BInn.  150;  SBlackf. lUl;  5Comi.348: 220ratt.924;  5Ired.401;  3 
Ind.  167;  54  id. 339;  4  Jobns. 487;  9 Kan.  119;  15 La.  An. 557;  65  Me.  Ill; 
4  Mass.  391;  3.<)  Mo.  320;  65  id.  149:  66  id.  148;  23  N.  H.  301:  id.  321l74  N. 
C.  46:  78  id.  660;  I  Parker  Cr.  B.  256;  id.  262;  id.  676;  2  id.  777;  I  Wend. 
297;  0  Terg.  408;  3  Tex.  31;  9  6a.  121;  but  affidavits  of  Jurors  are 
admissible  to  explain,  correct,  or  enforce  their  verdict— 23  Cal.  40. 

Thr  ir^Q  bis  conduct 

from  1 1 !     r  1 , : I  .    :r  .•  ■! i  •  = :         ,  ■ , ,  ; .,  .       ■.       =  i  ;!;...,■  hi .  L'a? ;  13  Ga.  1*33? 

87  Mo.  2-iQ:  Ji>  Ui&s.  7S;  i  Xt'.  yii;j;  imc  aho  ^i  J\ri'.  -y^-,  b  Grj-tt,  2int  nor  Ift. 
it  adniIs&Lb]f>  to  prove  ttat  he  Itad  previously  faruioa  iLud  uxptK^Sred 
no  opinion  before  the  trial  so  y4  to  Justify  aiiKiv  irlal— 1  Cal.  4W3;  see 
also  43  Id.  1*&|  overmiiiiff  9  Cal.  a^JS.  It  will  Mot  be  perinlttoil  to  be 
BboiMi  tliat  one  qt  more  of  ibe  jiirorsiijpeed  to  the  verdlet  uiiUer  tbo 
impressiou  lliat  tbe  comt,  aiui  not  the  law.  Qxcd  tlio  piuiLibmcDt— 17 
cm.  7^;  lioi-  tliat  tlia  verdict  was  arrived  at  by  lot  ortliance^L>5 1().  460: 
29  Id.  257 ;  see  JiJ  lo wa^  10 :  &  Kan .  7  I8h    Tho  fact  tliat  after  a  verd  let  of 

Etiilty  ba3  been  rendered,  the  aceu&cd  ascertains  for  tbo  brat  tlmo  ttmt 
ef ore  tlie  jury  -waa  irapsDneled  a  jiirer  batJ  formed  sad  expressed  »ti 
oplnlou  as  to  bis  gulltils  not  eroimd  for  a  new  trial— 4lj  Cal,  I2i>;  4^  liL 

Subd*  5.  Mistake  in  the  admission  or  rejection  of  evidence  is  a 
■ound  for  new  trial,  if  objection  was  duly  taken  at  tbe  trial— 49  CaL 
__ ;  33  Ga.  4 ;  39  id.  708;  3  Heisk.  76.  immaterial  testimony » wbicb  does 
not  in  any  manner  preiudice  defendant,  is  no  groond  of  error— 6  Pac. 
C.  L.  J.  208.  A  verdict  will  not  be  set  aside  because  improper  evi- 
dence was  admitted,  if  no  objection  to  its  admission  was  made  at  the 
trial-48  CaL  277;  88  6a.  4;  89 Id.  708;  3  Heisk.  376.  Error  in  tbe  disal- 
lowance of  a  challenge  to  a  Juror  is  a  ground  for  new  trial— 40  Cal.  268. 

A  new  trial  will  not  be  granted  on  account  of  the  exclusion  of  par- 
ticular evidence,  when  the  objection  to  such  evidence  is  withdrawn 
after  its  exclusion,  and  the  defendant  had  an  opportunity  to  offer  it— 
28  Cal.  468;  63  N.  C.  33;  19  N.  Y.  649.  Where  a  witness  was  withdrawn 
before  testifying,  the  fact  that  her  appearance  on  the  stand  was  cal- 
culated to  excite  the  sympathies  of  the  Jury,  is  no  gro!;md,  for  a  new 
lxlal-21CaL261. 


L  45M ;  1  Spene*  Mo:  y  Yerg.  3^3.  Wbero  tbe  testimony  Is  relevaut^  but 
its  logical  and  legal  eft ect  i^  misdirisetea  to  tbe  prejudice  of  tUe  de- 
fendant,  mainly  due  to  the  course  ailopted  Uy  tliu  prjaecutloji,  »  new 
trial  will  bo  i>,^raiitcd— 3a  CaL  255.  To  eu title  n  elf  ftivdjiut  to  a  new 
trial,  tbo  erroneoiia  proi^eedlug  or  hiiitrucLlotimiist  Lave  Liiused  iii]iiry 
tohini-ll  €outi.  ilSj   14  Oa,  &5i  "J J  \L.  &5lj  7  Wwi^i,  4i7 ;  ;^7  i:oi]n,  ^>>>, 

Where  initmctionB  are  contradictory  on  a  material  point,  there 
should  be  a  new  trial-44  Cal.  69;  30  id.  316;  39  id.  577;  43  id.  552;  11  id. 
161:  1  id.  354.  See  ante,  S  1127,  note.  It  is  not  such  irregularity  as  to 
authorize  a  new  trial,  for  a  Judge,  other  than  the  one  who  tried  the 
caso  by  consent,  to  charge  the  Jury  and  receive  the  verdict— 28  CaL  471 : 
nor  is  It  such  error  for  the  Judge  of  the  district  to  resume  his  seat  and 
pass  on  the  motion  without  objection— id.  An  erroneous  order  may 
he  set  aside  by  the  court  of  its  own  motion— 44  CaL  33. 

Stibd.  6.  Where  the  motion  is  based  on  the  ground  of  iusufflcieucy 
of  evidence  to  sustam  the  verdict,  all  the  evidence  on  the  trial  must 
be  contained  hi  the  record-43  Cal.  177;  id.  55;  see  2  id.  484.  If  the 
verdict  be  set  aside  on  the  ground  that  it  is  contrary  to  the  evidence, 
and  an  appeal  be  taken  from  the  order,  the  record  must  show  what 
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the  OTidenoe  was»  or  Ihe  qmestioii  as  to  the  Mdloleiiey  or  insnffieleneT 
of  tbe  eYidence  caunpt  be  eonaidered— 43  Cal.  M.  The  want  of  eri- 
dence  must  not  only  be  apiMffent,  but  there  mnst  be  such  strcna  evjU 
dence  against  the  Terdict  aa  to  produce  the  inference  that  it  was 
rendered  under  the  Influence  of  passion  or  prejudice,  or  other  bias— 
21  Cal.  400.  A  verdict  will  not  be  disturbed  unless  there  is  such  want 
of  evidence  or  preponderance  against  it  as  to  warrant  it— 10  CaL  901. 

The  ■l\.:€Lidmlmi:y  iiIuVl  f  or  n  -:  -.  ■.I'.i'  ■. .:  [^...-  ,■:■:■-' ^  '.T  ■  .  .poo^ 
ileraiiiLtj  olf  cviUculu  hi  liJs  favui"  iii/mi  {iH)aie  Idiiiii  lo^LLflia  lo  Ihe 
prosecution  to  csLaLiMj^tH-i?  CiiL  liiW^  Whea  the  motion  t*  iiuwlo  on 
tlio  grouEj^i  that  tbfl  veriiict  is  aRniTiMt  the  evidence,  it  1^  ht^irtl  as 
thouffli  brought  oa  for  lu^urliig  Imiiietilately  after  the  rcnOltlon  of  the 
verdict, iHKi  ntitht^rKfiteraruts  not  feporter's  notes  ate  required  to 
bo  tile  a  [II  iUfiupport-Sl  (JiiJ.  3iS. 

If  it  is  claim  Dd  thjit  tha  evidence  la  not  BufiteLetit  to  support  the  ver- 
dict, wlKTEiUctt'iKJuut  ApiK^il^ iiuiL  luiiterliU  tivtdoacfl  lijirodutea  hy 
the  niaiiutif  in  l^f4;  ual  at  tho  record.  tb«^  aupellato  cuiirt  wldl  not 
gr&at  n  ntsw  trial— lU  Cal.  <2b.  Tho  vortiict  wFlI  not  Us  disturbed  on 
tie  jp-ouiid  tttat  tho  ovldenco  dota  not  justify  It,  If  thu  eTlclKuce  Is 
*:onflict.iurt^i5  Cal.  '2S0.  If  tlieri*  bR  coualctln^  cTldencu  on  iioth  sldea» 
and  tbo  fines tlon  bo  ons'  of  UiniUt,  tUo  vertlict  wUl  Ki^Bcmuy  bo  per- 
mitted to  Btiind-W  Cjil.  smi  la  Ark,  fiJHs  is  Id.  m-,  2  Bali,  s&ljl 
BlaclLT-aaS'  33Ui4.  2J:  Id.Stt;  fi5lLl.f7:  ia.*5<i;  4lQd,54U;  43iJ.  157:  » 
lowa^a^;  15  Id.-J;  3  Huraph.  .i^J;  id  t  J.  U4;  3  Knu.  4&(J:  3T  Mo.  341: 

Sttbd.  7.  A  new  trial  will  not  be  sranted  on  the  ground  of  neirty- 
discovered  evidence,  which  is  in  conflict  with  the  evidence  given  on 
the  trial— 45  Gal.  148.  Newly-discovered  evidence,  cumulative  in  its 
character,  is  not  sufficient  eround  for  a  new  trial— 47  Cal.  138;  45  Barh. 
201;  36a.310;  6id.276;  2Xshni.41;  id. 69;  7  Watts  A  8.415;  or,if  it 
would  only  impeach  the  evidence  of  a  witness  on  a  former  trial,  it  is 
not  sufficient  ffrounds-2  Ind.(K)6:  13  Ga.  613;  34  Id.  110;  89  id.  718:  5 
Mass.  261;  14  Mo.  348;  Cbarlt.  B.  M.  605;  7  Tex.  69.  The  evidence  of- 
fered must  be  material,  and  not  merely  cumulative  and  corroborative, 
or  collateral-47  Cal.  134r  2  Ashm.  69;  15  Ark.  895;  17  id.  404;  45  Barb. 
201;  31  6a.  411;  39  id.  718;  64  id.  303;  47  111.376;  20  Mo.  425;  26  id.  306; 
69  id.  674;  67  id.  59;  8  Neb.  406;  7  Watts  A  S.  415;  Walk.  Ch.  7;  36  Tex. 
642. 

On  the  motion  for  a  new  trial  tiie  evidence  In  Question  most  be 
specified,  and  the  name  of  the  witness  be  stated— 41  Cal.  645;  28  Ark-. 
121 ;  37  Ind.  633;  14  Kan.  135.  When  newly-discovered  evidence  is  the 
Second  of  tbe  motion,  the  circumstances  should  be  stated  to  show  its 
materiality  and  admissibility— 43  Cal.  168.  A  motion  on  this  ground 
should  not  be  granted  without  a  satiafiiotory  shoving  of  cUl]genoo-5» 
CaL  741;  6PacTC.L.J.938. 

1182.  The  application  for  a  new  trial  mnst  be  made  be- 
fore judgment. 
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CHAPTER  VIL 

ABfiBST  OF  JUPCOISHT. 

S  118S.  Motion  In  srrest  of  Judgment. 

S  1186.  Oonrt  may  arrest  Judgment  wtthoatmotlOQ. 

S  1187.  Efltectof  arresting  Judgment. 

S  1188.  I>e(endaQt»  wlien  to  be  held  or  diaeliaKged. 

1185.  A  motion  in  arrest  of  jadgment  is  an  application 
on  the  part  of  the  defendant  that  no  judgment  be  render- 
ed on  a  plea  or  verdict  of  guilty,  or  on  a  verdict  against 
tl^e  defendant,  on  a  plea  of  a  former  conviction  or  acquit- 
tal. It  may  be  founded  on  any  of  the  defects  in  the  indict- 
ment or  information  mentioned  in  section  one  thousand 
and  four,  unless  the  objection  has  been  waived  by  a  fail- 
ure to  demur,  and  must  be  made  before  or  at  Hxe  time  the 
defendant  is  called  for  judgment.  [In  effect  April  9th,  1880.] 

Airest  of  judgments— A  motion  In  arrest  of  Judgment  Is  a  proceed- 
Ing  on  bebalf  of  a  prisoner,  after  Terdlct^  anci  before  sentence  and 
Jaogment,  for  error  appearing  on  the  face  of  tbe  record— 43  N.  Y.  28. 
An  applicstion  for  an  order  Is  mado  viva  voce,  ICaUng  oat  and  filing 
a  written  appilcatlon  is  not  sufficient.  Tlie  attention  of  the  court 
must  be  called  to  it>  and  the  court  be  moved  to  grant  it— 41  Oal.  650. 
Tlie  motion  must  be  founded  on  some  of  tlie  delects  mentioned  in 
i  1004—48  Cal.  55»;  id.  2S3.  It  may  be  made  on  any  of  the  groimds  of 
demurrer,  and  the  action  tliereon  had  may  be  reyiewed  on  appeal^ 
Si»CaLS70.   See  ante,  S  960. 

When  the  statute  enumerates  the  grounds  upon  which  Jndnnent 
may  be  arrested,  all  others  are  excluded— 43  Cal.  137 ;  24  id.  230.  It  can 
only  be  entertamed  for  matter  apparent  upon  an  inspection  of  the 
recard->9  Oa.  58 :  88  Me.  692 ;  4S»  id.  688 ;  and  formal  defects,  not  affect, 
ing  material  rignts,  do  not  authorize  an  arrest  of  Judgment— 37  Cal. 
2&0;  as,  the  yerdlct  cures  informalities  in  the  indictment-49  id.  388; 
29Fa.8t.441;  20 Pick.  366;  3HiU,(8.  G.)  1;  6  Tex.  Ct.  App.  489. 

A  motion  in  arrest  of  judgment,  based  on  defects  In  the  indict- 
ment, must  specificaUy  set  out  the  defects,  to  entitle  the  point  to  con- 
sideration In  the  Supreme  Court— 37  Cal.  2T7.  See  ante,  S  1004.  If  the 
Indictment  contains  one  good  count,  the  overrullnA  of  the  demurrer 
is  not  error— 6  Fac.  C.  L.  J.  610.  If  the  defendant  fails  to  demur,  he 
cannot  move  an  arrest  of  Judgment  on  the  ground  that  the  indictment 
does  not  conform  to  the  proTlslons  of  this  Code— 49  Cal.  390.  I  f  the  1  n-« 
dictment  charges  any  offense*  as  an  assault,  the  court  cannot  arrest 
the  Judgment,  on  the  arround  that  the  facts  stated  in  the  Indictment 
do  not  constitute  a  puDlic  offense,  even  if  Judgment  is  pronounced  for 
a  higher  olIen86-49  Cal.  S80.  If  the  objeouou,  tliat  more  than  one  of- 
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fense  Is  charged,  Is  not  taken  by  demurrer,  it  cannot  be  considered  oa. 
arrest  or  Judgment-27  CaL  409. 

An  indictment  which  charges  that  defendant  was  in  the  county 
where  it  was  f onndl  and  then  and  there  feloniously  burned  a  bntldliy, 
BufQcleutly  showd  tnat  the  offense  was  committed  at  a  place  wlthm 
the  Jurisdlctiou— 44  Cal.  4d&  A  variance  In  tlie  name  of  the  insurance 
company,  given  in  the  indictment  for  arson,  is  not  a  ground  for  arrest 
of  Judgment— 29  CaL  257;  32  id.  165.  An  order  granting  a  motion  in 
arrest  of  judgment,  on  account  of  allied  defects  in  the  indictment, 
after  Judgment,  is  not  appealable— 44  Cal.  384 ;  see  42  id.  625.  It  is  not 
limited  to  the  indictment,  but  may  be  made  upon  the  whole  record-4 
Parker  Cr.B.  657. 

The  JD4gm«nt  cannot  be  saatalntid  where  defcntUmt  had  not  been 
armli^u  til  -  4 1  tjiu  t^iL  Where  x  tie  re  was  n  o  plea  uaU  no  Iflsn©  to  try. 
tliemtikJiLimiLjJiidgmF*iit^4CaLiM2.    Iftbeptteiusijtsnott onual W^ 


ill  tbocoLiuty  TviuTO  tbo  imnctTinmt  i*  fomiil,  tlj&  court  filiouJd.  oatta 
own  niDttou,  aircjHt  iLj  juiJEmeiit— .17  Cal.  ^40:  but  %xhi!tii  tiie  n^rtd  am 
commit  toil  partly  In  onu  i^gun;^  and  iiiitU/  la  auotbor,aiid  are  oas 
transaction,  lb  Is  olherwlau— su  CaL  Ida.  If  a  i^onimittina  magistiafe 
promUos  a  person  that.  If  ho  villi  btoomo  a  wUuosa  fur  the  ijeoma 
aM^iu^totiu^rSi  be>  aUnUbo  acqnltu<a,  and  Indiiced  by  fiiicb  pcrsnasKra 
hu  tefltlOua  ilikI  impiicatPK  Uimself  ami  Is  arterwajxl  inaicted^  these 
t^iiU  Uii  bot  f urtiju^i  i^ruuuil  for  aiTcst  of  jiid^mentr-^d  V^,  U&L 

1186.  The  court  may  also,  on  its  own  view  of  aaj  of 

these  defects,  arrest  the  judgment  without  motion. 

Ooort  may  arrest  Judgment.— A  court  may,  of  its  own  motion,  or 
upon  application  of  a  party  interested,  modify  or  set  aside  au  errone- 
ous order;  so  the  court  may,  upon  its  own  view  of  fatal  defects  in  the 
indictment,  arrest  the  Judgment  without  motion— 44  Cal.  34.  Where  it 
is  manifest  that  the  offense  of  the  accessory  was  committed  in  another 
county  than  that  where  the  indictment  was  found,  the  court  should 
arrest  the  Judgment  on  its  own  motion— 27  CaL  841. 

1187 .  The  effect  of  allowing  a  motion  in  arrest  of  j  ndg- 
ment  is  to  place  the  defendant  in  the  same  situation  in 
which  he  was  before  the  indictment  was  found  or  inform- 
ation filed.    [In  effect  April  9th,  1880. ] 

Effect  of  arrest  of  judgment.— The  effect  of  the  order  to  arrest 
Judgment  is  to  placo  the  defendant,  as  nearly  as  other  and  controlling 
rules  of  Uiw  will  permit,  in  the  same  situation  as  ho  was  before  in- 
dictment—44  Cal.  34.  And  upon  its  entry  be  must  be  discharged,  un* 
less  he  is  detained  by  virtue  of  other  legal  process  or  orders— 4i  CaL  34. 

1188.  If,  from  the  evidence  on  the  trial,  there  is  rea- 
son to  believe  the  defendant  guilty,  and  a  new  indictment 
or  information  can  be  framed  upon  which  he  may  be 
convicted,  the  court  may  order  him  to  be  recommitted  to 
the  officer  of  the  proper  county,  or  admitted  to  bail  anew, 
to  answer  the  new  indictment  or  information.  If  the 
evidence  shows  him  guilty  of  another  offense,  he  must  be 
eommitted  or  held  thereon,  and  in  neither  case  shall  the 
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verdict  be  a  bar  to  another  prosecution.  But  if  no  evi- 
dence appears  sufficient  to  charge  him  with  any  offense, 
he  must,  if  in  custody,  be  discharged;  or  if  admitted  to 
baU,  his  bail  is  exonerated;  or  if  money  has  been  depos- 
ited instead  of  bail,  it  must  be  refunded  to  the  defendant; 
and  the  arrest  of  judgment  shall  operate  as  an  acquittal 
of  the  charge  upon  which  the  indictment  or  information 
was  founded.    [In  effect  April  9th,  1880.  ] 

Discharge  of  defendant.  The  defendant  cannot  be  dlachargred  from 
the  indictineot  without  trial,  except  in  tlie  cases  provided  by  statute 
— 13  Cal.  253.  If  f loui  the  evideuce  there  is  reason  to  believe  the  de- 
fendaut guilty,  and  anew  indictment  can  be  framed,  the  court  may 
order  liim  to  be  recommitted  to  the  officers  of  the  proper  county,  or 
admitted  to  bail  to  answer  tiio  new  indictment— 44  Cal.  84.  Where  a 
verdict  was  received  and  recorded  by  the  clerk,  and  the  court  then 
directed  the  jury  to  retire  in  custody  of  the  sheriff,  and  amend  their 
verdict  to  conform  to  the  phraseology  of  the  law,  it  is  mere  error  to 
be  corrected  on  appeal,  and  does  not  render  the  Judgmeut  void  so  as 
to  warrant  a  dischahlieonhabeas  corpus— 14  GaL  35;  Old.  602;  30  id.  214. 
Bee  jKW/,  S  148s. 
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TITLE  Vm. 
Of  Judgment  and  Execution, 

Chap.    I.    Thk  Judgment,  §§  1191-1207. 
IL   Thb  Bxkcutioit,  §§  1213-30. 
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CHAPTBB  I. 

THB   JUDQMBNT. 

i  1191.  Appobttiiig  time  for  Jadgment. 

S  1192.  Upon  plea  of  gailty,  court  mtut  detennlDe  degree* 

S  1198.  Presence  of  defendant. 

S  1194.  Defendant  in  custody,  how  tmnigbt  for  Judgment. 

S  1195.  How  bronglit  before  the  court  when  on  halL 

S  1196.  Bench*warrant  to  Issue. 

S  1197.  Form  of  bench-warrant. 

S  1198.  Warrant*  how  served. 

S  1199.  Arrest  of  defendant. 

S  1200.  Arraignment  of  defendant  for  judgment. 

S  1201.  What  cause  may  be  shown  against  the  Judgment. 

S  1202.  If  no  cause  shown,  Judgment  to  be  pronounced. 

S  1203.  Circumstances  in  aggrayation  or  mitigation  of  punishment. 

S  1204.  Proof  of  former  conviction,  etc.,  in  mitigation,  bow  made. 

S  1205.  Duration  of  imprisonment  on  Judgment  to  pay  a  fine. 

1 1206.  Judgment  to  pay  a  fine  constitutes  a  lien. 

S  1207.  Xkitry  of  judgment  and  judgment  rolL 

1191.  After  a  plea  or  verdict  of  guilty,  or  after  a  yero 
diet  against  the  defendant  on  the  plea  of  a  former  convic- 
tion or  acquittal,  if  the  judgment  be  not  arrested  or  a  new 
trial  granted,  the  court  must  appoint  a  time  for  pronounc- 
ing judgment,  which,  in  cases  of  felony,  must  be  at  least 
two  days  after  the  verdict,  if  the  court  intend  to  remain  in 
session  so  long;  but  if  not,  then  at  as  remote  a  time  as 
can  reasonably  be  allowed.  [Approved  ^larch  30th,  in 
effect  July  1st,  1874.] 

Appointing  time  for  judgment.— A  Judgment  cannot  be  pronounced 
iMfOfe  the  nrrtlJct  H  eompleto  imd  is  recorded  in  the  minutes— 6  Pac. 
C  I',  .r.  iA,  It  iH  itac  vtTf}T  fur  Lho  court  to  name  the  day  for  passing 
BC!ntcnc&  irhen  tiio  aefi  ndrvnt  u  not  in  court— 9  Cal.  115.  Tlio  uefenu- 
tjit  insxy  TiiUvQ  m\Q  Htatntoiy  ilme,  and  consent  that  juUgment  be 
pronouuced  tmuieiUiiteJiV  -4S  (  liI.  96;  as  a  party  may  waive  a  right 
Crentcii,  by  £t^tiit('--Ui.riiiit  Ijj  no  case  can  judgment  be  rendered 
wiUiin  sis  tiojira  af  f  cf  VEifiik  t— id.  It  is  doubtful  whether  the  limlta- 
tton  of  tlmti  fixed  by  tha  Uudfi  4tpplies  in  case  of  a  judgment  on  a  plea 
of  giiiiti  -4a  cal.  ^a.  A  Jutlj^-e  ^vUo  did  not  preside  at  the  trial,  may.  If 
leir^Uy  jpr^stiaUig  U  the  time  Med,  pronounce  Judgment— 28  CaL  465b 
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The  t!me  at  which  the  sentence  shall  be  csrrtod  Into  effect  forms  no 
part  of  the  judgment— 3  Ired.  201.  A  mandate  will  not  Issue  to  compel 
a  court  to  render  judgment  of  acquittal  In  a  criminal  case-45  CaL  249. 
See  <mt€t  S  llfiO,  note. 

1192.  Upon  a  plea  pf  guilty  of  a  crime  distinguished 
or  divided  into  degrees,  the  court  must,  hefore  passing 
sentence,  determine  tl^e  degree. 


Sailty,  It  is  not  necessary  mt  any  time  should  elapse  between  the 
etermination  by  the  court  of  the  degree  of  the  crime  and  the  pro- 
nouncing of  the  judgment— 20  CaL  lew;  nor  that  the  detcrminuion 
should  be  expressed^ln  any  particular  form.  Any  decision  or  judg- 
ment which  snows  the  coacliisions  derlTed  from  the  examination  is  a 
compliance  with  the  statute— 20  CaL  166. 

If  the  Jury  conTict  of  murder  In  the  first  degree,  and  cannot  agree 
upon  the  degree  of  punishment,  or  do  not  declare  it  iu  their  veroicU 
It  is  the  duty  of  the  court  to  pronounce  Judgment  of  death— 4^Cal.  174. 
The  presumption  is.  that  the  court,  by  testimony,  ascertains  the 
degree;  hence,  a  sentence  of  imprisonment  where  defendant  pleaded 
guilty  of  murder,  was  a  nullity— 33  Cal.  48.  The  proceeding  under  this 
section  is  not  a  trial,  and  the  defendant  lias  not  the  right  to  liave  the 
question  decided  by  a  jury— 20  Cal.  166.  If  a  demurrer  to  an  indict- 
ment |s  overruled,  and  the  defendant  refuses  to  plead,  the  court  may 
pronounce  judgment  against  him  as  on  a  plea  of  jnillty— 28  Cal.  271; 
see  20  Id.  663.  Where  there  has  been  a  general  verdict  of  guilty  on  the 
whole  indictment  containing  several  counts  for  offenses  of  different 
grades,  a  sentence  on  the  count  for  the  highest  grade  is  proper— 75  K. 

1193.  For  the  purpose  of  judgment,  if  the  conviction 

is  for  felony,  the  defendant  must  be  personally  present; 

if  for  a  misdemeanor,  judgment  may  be  pronounced  in 

bis  absence. 

Presence  of  defendant— 43  Cal.  168.  Upon  a  conviction  for  felony* 
it  is  necessaxT  that  the  defendant  should  l>e  present  when  judgment 
is  pronounced— 4i  Cal  168;  9  id.  115;  but  the  court  may,  in  tho  absence 
of  the  defendant,  fix  the  day  for  pronouncing  judgment— 9  Cal.  115. 
Absence  of  defendant  Is  not  permitted  at  the  sentence— 39  Ala.  681:  49 
Miss.  716;  63  id.  391 X  69 Pa.  St.286;  1  Boot, 90.  Where  the  offense  is  a 
misdemeanor,  or  where  the  punishment  is  simply  a  fine,  the  absence  of 
defeudaut  at  nls  sentence,  being  under  recognizance,  may  be  allowed 
-1  Curt.  435:  7  Cowen.  625:  4  Iowa,  854:  9  Dana,  804;  19  Ai-k.  214;  IS 
Wend.  344;  16  Fa.  St.  129;  36  Hiss.  531;  9  m.  lU. 

1194.  When  the  defendant  is  in  custody,  the  court 
may  direct  the  officer  in  whose  custody  he  is  to  bring  hixn 
before  it  for  judgment,  and  the  officer  must  do  so. 

1195.  If  the  defendant  has  been  discharged  on  bail,  or 
bas  deposited  money  instead  thereof,  and  does  not  appear 
for  judgment  when  his  personal  appearance  i&  hecesaary. 
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the  court,  ia  addition  to  Uie  forfoituie  of  tk«  undertaking 
of  bail,  or  of  the  money  deposited,  may  direct  the  clerk  to 
issue  a  benGh*warrant  for  his  arrest 

1196.  The  clerk,  on  the  application  of  the  district  at* 
tomey,  may,  at  any  time  after  the  order,  whether  th« 
court  be  sitting  or  not,  issue  a  bench-warrant  into  one  or 
more  counties. 

1197.  The  bench-warrant  must  be  substantially  in  the 
following  form:  **  County  of  The  People  of  the 
8tate  of  California,  to  any  sheriff,  constable,  marshal,  or 

|>olioeman  in  this  State:  A.  B.,  having  been  on  the 

day  of A.  D.  eighteen  hundred  and .  duly 

convicted  in  the  Superior  Court  of  the  County  of , 

of  the  crime  of (designating  it  generally),  you  are 

therefore  commanded  forthwith  to  arrest  the  above  named 
A.  B.,  and  bring  him  before  that  court  for  judgment. 
Given  under  my  hand  with  the  seal  of  said  court  affixed, 

this ^clay  of ,  a.  d.  eighteen  hundred  and ,  . 

By  order  of  the  Court,    [seal.]    E.  F.,  Clerk." 

[In  effect  AprU  12th,  1880.] 

1198.  The  bench-warrant  may  be  serv^ed  in  any 
county  in  the  same  manner  as  a  warrant  of  arrest,  except 
that  when  served  in  another  county  it  need  not  be 
indorsed  by  the  magistrate  of  that  county. 

1199.  Whether  the  bench-warrant  is  served  in  the 
county  in  which  it  was  issued  or  in  another  county,  the 
officer  must  arrest  the  defendant  and  bring  him  before  the 
court,  or  commit  him  to  the  officer  mentioned  in  the  war- 
rant, according  to  the  command  thereof. 

1200.  When  the  defendant  appears  for  judgment,  he 
must  be  informed  by  the  court,  or  by  the  clerk,  under  its 
direction,  of  the  nature  of  the  charge  against  him,  and  of 
his  pica,  and  the  verdict,  if  any  thereon,  and  must  be 
asked  whether  ^e  has  any  iQgal  oause  to  show  why  judg- 
ment should  not  be  pronounced  against  him.  [In  effect 
AprU  0th,  1880.1 

PBr.CODn.-4^a« 
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1201.  He  may  show,  for  cause  against  fhe  Jadgment: 

1.  That  he  is  insane;  and  if,  in  the  opinion  of  the  oonrt, 
there  is  reasonable  ground  for  heliering  him  to  be  insane, 
the  question  of  insanity  must  be  tried  as  provided  in 
chapter  six,  title  ten,  part  two  of  this  Code.  If,  upon  the 
trial  of  that  question,  the  jury  find  that  he  is  sane,  judg- 
ment must  be  pronounced,  but  if  they  find  him  insane,  he 
must  be  committed  to  the  State  lunatic  asylum  untU  he 
becomes  sane;  and  when  notice  is  given  of  that  fact,  as 
provided  in  section  one  thousand  three  hundred  and 
seventy-two,  he  must  be  brought  before  the  court  for 
judgment. 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of 
judgment  or  for  a  new  trial;  in  which  case  the  court  may, 
in  its  discretion,  order  the  judgment  to  be  deferred,  and 
proceed  to  decide  upon  a  motion  in  arrest  of  judgment  or 
for  a  new  trial. 

OanBe  shown  agalxut  jndgment.— If  the  prisoner  objects  tbat  he 
was  absent  at  the  time  of  trial,  or  rendition  of  verdict,  or  passin?  of 
sentence,  he  must  prove  it-4  CaL  218. 

1202.  If  no  sufficient  cause  is  alleged  or  appears  to 
the  court  why  judgment  should  not  be  pronouuced,  it 
must  thereupon  be  rendered. 

Form  and  siifflolencyof  Jodgment-Jadgments  of  bifbrior  crim- 


inal courts  are  not  required  to  be,  in  form,  different  from  those  of  like 
courts  of  general  JurUdlctlon— 22  Cal.  135.  The  judgment  need  not 
contain  a  recital  of  the  particular  offense,  but  only  of  the  general  of- 
fense within  which  it  is  included— 43  Cal.  457.  Tho  court  has  jurisdio- 
tlon  to  pronounce  for  some  oflenso  for  which  he  might  have  been  con- 
victed under  the  indictment— 31  Cal.  619.  It  is  not  irregular  in  most 
jurisdictions,  when  tho  offenses  are  distinct,  and  there  aro  separate 
verdicts,  to  sentence  specifically  on  each  coimt— 7  Serg.  &  K.  476: 
Bright.  N.  P.  831;  69  Pn.  St.  483;  5  id.  60;  52  id.  422;  78  id.  294;  81  Hi! 
116 ;  22  Wis.  441 ;  14  Rich.  163 ;  3  Mo.  9. 

When  the  jury  fail  to  agree  on  a  second  count,  but  convict  on  the 
first,  defendant  may  bo  sentenced  on  tho  first— 30  Wis.  216;  id.  416. 
Where  several  persons  aro  Jointly  indicted  and  convicted,  they  should 
be  sentenced  severally— 16  Ark.  37;  14B.  Mon.S86;  8  Wis.  785;  10  Mo. 


440 ;  21  id.  504 :  61  id.  302.   Tho  court  cannot  sentence  for  a  term  loxiger 
... ..  . ^„.^_  _._...     ,-..  ,     _  ...  .   , -wiunoe 

^ ^ , ^  _>nment 

shall  continue  "  for  tho  term  of  three  years"  from  the  date  of  incar- 


than  that  provided  by  the  statute.   U  it  does,  the  judgment  will 

reversed— 43  Gal.  649.   It  is  enough  to  specify  that  the  imprisonment 

_,-_„  -._.. .--_  .,.-  . *.^ ^rs"fpomtlifl    •—     -  • 


ceration  or  Imprisonment— 20  CaL  257;  21  Kan.  688;  10  Ne v.  107. 

A  sentenco  that  defendant  "be  imprisoned  four  years  from  the 
tlmo  of  his  delivery  to  the  warden,'* etc.— 29  Cal. 257;  or.** that  de- 
fendant be  imprisoned  in  the  State  prison  for  the  term  of  three  years 
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from  the  date  of  his  tocarceration  "—28  id.  265;  or,  that  defendant  be 
Imprisoned  for  a  specified  term,  "to  commence  at  the  expiration  of 
previous  sentences/'  is  yalid—23  id.  135.  A  judgment  of  conviction 
should  be  certain  and  final,  and  subject  to  no  future  decision  or  con- 
tingency—1  Blackf .  37.  Errors  or  omissions  in  the  entry  of  judgment 
can  be  examined  only  on  appeal,  and  not  on  habeas  corpus— 43  CaL  457. 
An  error  which  will  render  a  judgment  voidable  only,  is  the  want  of 
adherence  to  some  prescribed  modo  of  procedure,  but  an  error  which 

rendersaj" -^      •-  •        -^     *         •  • 

principles  c 
demeanor,^ 
40Cal.426. 

1203.  After  a  plea  or  verdict  of  guilty,  where  a  dis- 
cretion is  conferred  npon  the  court  as  to  the  extent  of  the 
punishment,  the  court,  upon  the  oral  suggestion  of  either 
party  that  there  are  circumstances  which  may  be  properly 
taken  into  view  either  in  aggravation  or  mitigation  of 
the  punishment,  may,  in  its  discretion,  hear  the  same 
summarily,  at  a  specified  time,  and  upon  such  notice  to 
the  adverse  party  as  it  may  direct. 

Discretion  of  coiirt.~-Wheathe  verdict  is  guilty,  the  court  may,  of 
Its  own  motion,  take  notice  of  a  prior  conviction  of  the  defendant  on 
Its  own  records,  or  hear  proof  of  his  character  and  antecedents, 
either  to  aggravate  or  extenuate  his  gnilt-j}2  Gal.  453;  20  Ala.  88;  2 
Johns.  73;  uTlck.  206.  Statutes  providing  for  an  Increased  punish- 
ment for  a  second  offense  are  not  in  coufllct  with  constitutional  pro- 
visions as  to  jeopardy— 47  Gal.  1 13;  9  Phila.  583.  As  a  general  rule,  the 
sentence  when  imposed  by  a  court  of  record  is  within  the  power  of 
the  court,  and  may  be  amended  at  any  time  during  the  term— 4  Gal. 
2S8;  8  Mich.  70:  82  Ohio  St.  113;  2  Allen,  144;  1  Pitts.  169;  8ee3  WalL 
920;  5  Barb.  205;  28  Ga.  235.  The  judgment  may  be  corrected  at  any 
time  during  the  term— 1  Parker  Gr.  B.  374;  1  Whart.  279;  5  Gratt.  692-. 

Where  the  court,  after  conviction  of  murder,  sentenced  the  pris- 
oner to  be  executed,  afterward  caused  him  to  be  again  brought  into 
court,  and  amended  the  sentence  b  v  shortening  the  time,  it  was  held 
proper— 4  Gal.238.  When  a  term  of  imprisonment  is  still  unexpired, 
the  proper  course  is  to  appoint  the  second  imprisonment  to  begin  ai 
the  expiration  of  the  first,  to  be  specifically  referred  to  in  the  sentence 
—22  GaL  135:  51  Me.  863;  11  Met.  531;  18  Ohio  St.  46;  5  Day.  175;  4 
Rawle,  259;  13  Pa.  St.  634 :  but  see  11  Ind.  389.  After  sentence,  but  be* 
fore  judgment  is  signed,  it  may  be  amended  by  shortening  the  time— 
4  Gal.  238.   See  ante,  §  166,  note. 

1204.  The  circumstances  must  be  presented  by  the 
testimony  of  witnesses  examined  in  open  court,  except; 
that  when  a  witness  is  so  sick  or  Infirm  as  to  be  unable  to 
attend,  his  deposition  may  be  taken  by  a  magistrate  of 
the  county,  out  of  court,  npon  such  notice  to  the  adverse 
party  as  the  court  may  direct.  No  affidavit  or  testimony, 
or  representation  of  any  kind,  verbal  or  written,  can  be 
offored  to  or  received  by  the  court,  or  a  judge  thereof,  In 
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aggravation  or  mitigation  of  the  punishment,  except  as 
proTided  in  this  and  the  preceding  section. 
See  wue,  %  106,  note. 

1205.  A  judgment  that  the  defendant  pay  a  fine,  may 
also  direct  that  he  he  imprisoned  until  the  fine  be  satis- 
fled,  specifying  the  extent  of  imprisonment,  which  must 
not  exceed  one  day  for  every  dollar  of  the  fine.  [Ap- 
proved March  7th,  1874.] 

Iinprisonment  to  sati^  fine.— The  defendaot  may  bo  Imprisoned 


to  eurorce  the  payment  ox  a  fine— 7  Cal.  209.  Tlie  prisoner  ts  entitled 
to  a  credit  of  tvro  dollars  per  day  while  in  prteoii— 28  Cal.  4U.  A  jadff- 
luent  of  a  Justice  of  the  peace  iu  case  of  a  misdemeanor  that  defenu- 
ant  be  fined  five  hundred  dollars,  and  lu  defaolt  of  payment  that  be 
be  Imprisoned  not  exceeding  three  hundred  davs,  is  in  substantial 


1206.  A  judgment  that  the  defendant  pay  a  fine  con- 
stitutes a  lien,  in  like  manner  as  a  judgment  for  money 
rendered  in  a  civil  action. 

see  iKM^s  1570. 

1207.  When  judgment  upon  a  conviction  is  rendered, 
the  clerk  must  enter  the  same  in  the  minutes,  stating 
briefly  the  offense  for  which  the  conviction  was  had,  and 
the  fact  of  a  prior  conviction,  (if  one)  and  must,  within 
five  days,  annex  together  and  file  the  following  papers, 
which  will  constitute  a  record  of  the  action: 

1.  The  indictment  or  information,  and  a  copy  of  the 
minutes  of  the  plea  or  demurrer. 

2.  A  copy  of  the  minutes  of  the  trial. 

3.  The  charges  given  or  refused,  and  the  indorsements 
thereon.    And, 

4.  A  copy  of  the  judgment. 
[In  effect  April  dth,  1880.] 

Sttbd.  2.  A  copy  of  the  mhititea  of  the  trial  constitutes  a  part  of 
the  judgment  roll^2  Cal.  480.  The  entry  made  in  the  minutes  is  pan 
of  the  Judgment  roll,  and  errors  and  omissions  in  the  record  cim  be 
ezanUnod  only  on  appeal— 53  Gal.  457. 

JSubd.i.  The  charge  given  to  the  Jury  on  its  own  motion  is  no 
part  of  the  judgment  roU-44  Cal.  «96.  This  subdlrision  refers  to  the 
written  charges  or  instructions  which  either  party  may  present  and 
ask  to  be  given  in  accordance  with  §S  400  and  401-44  Cal.  m, 

Subd,  4.  ThA  jodgment  need  not  contain  a  recital  of  tfaepartictiUr 
olf  ense,  but  onlv  the  general  offense  in  which  the  particular  oileuse  it 
uwlildear-43Cu.tfT;  28ld.247.  • 
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CHAPTER  n. 

THB  BXJGCUnOV. 

S  1213.  Execution  of  a  Judgment  Other  than  of  desth. 

f  1314.  If  for  fine  alone,  exeeution  to  lasne  as  In  olyll  oases. 

$  V21&,  Jodgment  of  fine  and  Imprisonment,  how  executed. 

S  1216.  Judgment  of  imprisonment.   Duty  of  sberifl. 

S  1217.  Execution  upon  judgment  of  death. 

S  1218.  Transmission  of  conviction  and  testimony  to  governor, 

S- 1219.  Governor  may  require  opinion  of  Supreme  Court  thereon* 

%  1220.  Judgment  of  death,  when  suspended. 

S  1221.  Insanity  of  defendant,  how  determined. 

S.  1222.  Duty  of  district  attorney  upon  inquisition. 

S  1223.  Inquisition,  how  certified  and  filed. 

%  1224.  Proceedings  upon  finding  of  Jury. 

S  1225.  Proceedings  when  female  is  supposed  to  be  pregnant. 

5  1226.  Proceedings  upon  the  finding  of  the  Jury. 

6  1227.  Judgment  of  death  remaining  in  force,  not  executed. 
S  1228.  Punishment  of  death,  how  inflicted. 

S  1229.   Execution,  where  to  take  place  and  who  to  be  present. 
S  1290.   Return  upon  death-warrant. 

1213.  When  a  judgment,  other  than  of  death,  has 
been  pronounced,  a  certified  copy  of  the  entry  thereof 
upon  the  minutes  must  be  forthwith  furnished  to  the 
•  officer  whose  duty  it  is  to  execute  the  judgment,  and  no 
other  warrant  or  authority  is  necessary  to  justify  or  re- 
quire- its  execution. 

"  It- — A.  conunitment  which  does  not  ^^ 

)  action,  Is 

uuvouiuvxcui>»uuivi.xbjr  lui'  iuo  uoi««uuvu  vx  itiio  yrisuiicr— Jl  Cal.  497  S 

id.  GI9.  No  Other  authority  for  the  detention  of  a  prisoner  Is  required 
than  a  certified  copy  of  the  Judgment  rendered  against  him— xi  Cal. 
48;  31  Id.  619;  28  Id.  217.  ^^^ 


Execution  of  judgment— A  commitment  which  does  not  contain  a 
copy  of  the  Judgmeut,  but  merely  recites  the  history  of  the  action,  Is 
not  suf&cient  author!^  for  the  detention  of  the  prisoner— 41  Cal.  497: 


1214.  If  the  judgment  is  for  a  fine  alone,  execution 
may  be  issued  thereon  as  on  a  judfi^ent  in  a  civil  action. 

See  anU,  S  1206.     . 

1215.  If  the  judgment  is  for  imprisonment,  or  a  fine, 
^Dd  imprisonment  until  it  be  paid,  the  defendant  must 
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forthwith  be  committed  to  the  custody  of  the  proper 
officer,  and  by  him  detained  until  the  judgment  ia  con> 
plied  with. 
See  ante,  S  120ft. 

1216.  If  the  Judgment  ia  for  impriaonment  in  the 
State  prison,  the  sheriff  of  the  county  must,  ujion  receipt 
of  a  certified  copy  thereof,  take  and  deliver  the  defendant 
to  the  warden  of  the  State  prison.  He  must  also  deliver 
to  the  warden  thecertiAed  copy  of  the  judgment,  and  take 
from  the  warden  a  receipt  for  the  defendant. 

See  ante,  S  121S. 

1217.  When  judgment  of  death  is  renderedi  a  warrant, 

signed  by  the  judge,  and  attested  by  the  clerk  under  the 

seal  of  the  court,  must  be  drawn  and  delivered  to  the 

sheriff.    It  must  state  the  conviction  and  judgment,  and 

appoint  a  day  on  which  the  judgment  is  to  be  executed, 

wliicli  must  not  be  less  than  thirty  nor  more  than  sixty 

days  from  the  time  of  judgment. 

Execution  of  death  sentence.— The  day  for  ezecatlon  of  the  sen- 
tence should  not  be  desiq^nated  in  the  judgment,  but  in  the  warrant  of 
execntion-45  Cal.  141 ;  38  id.  G»9;  4ft  id.  141;  61  id.  92.  If  the  Jad^ent 
of  death  be  not  executed  on  the  day  appohited.  the  court  rendering 
the  judgment  uisiy  appoint  another- day  for  carrying  It  into  execution 
—38  €ul.  7Ui.  It  is  not  the  fimction  of  the  court  to  fix  the  time  and 
lOace  of  execution  iu  the  original  sentence— 45  Cal.  137;  05  Ala.  81. 

1218.  The  judge  of  the  court  of  which  a  conviction  re- 
quiring judgment  of  death  is  had,  must,  immediately 
after  the  conviction,  transmit  to  the  governor,  by  mail  or 
otherwise,  a  statement  of  the  conviction  and  judgment, 
and  of  the  testimony  given  at  the  trial. 

1219.  The  governor  may  thereupon  require  the  opinion 
of  the  justices  of  the  Supreme  Court  and  of  the  attorney- 
general,  or  any  of  them,  upon  the  statement  so  furnished. 

1220.  1^0  judge,  court,  or  officer,  other  than  tlie  gov- 
ernor, can  suspend  the  execution  of  a  judgment  of  death, 
except  the  sheriff,  as  provided  in  the  six  succeeding  sec- 
tions, unless  an  appeal  is  taken. 

1221.  If,  after  judgment  of  death,  there  is  good  reason 
to  suppose  that  the  defendant  has  become  insane,  the 


49SI  zxmcvnoK,  g§  1222-9- 

sheriff  of  the  coimty,  with  the  concurrence  of  the  judge 
of  the  court  by  which  the  judgment  was  rendered,  may 
summon  from  the  list  of  jurors  selected  by  the  supervisors 
for  the  year  a  jury  of  twelve  persons  to  inquire  into  the 
supposed  insanity,  and  must  give  immediate  notice  there- 
of to  the  district  attorney  of  the  county. 

1222.  The  district  attorney  must  attend  the  inquisi- 
tion, and  may  produce  witnesses  before  the  jury,  for 
which  purpose  he  may  issue  proicess  in  the  same  manner 
as  for  witnesses  to  attend  before  the  grand  jury,  and  dis- 
obedience thereto  may  be  punished  in  like  manner  as 
disobedience  to  process  issued  by  the  court. 

1223.  A  certificate  of  the  inquisition  must  be  signed 
by  the  jurors  and  the  sheriff,  and  filed  with  the  clerk  of 
the  court  in  which  the  conviction  was  had. 

122^  If  it  is  found  by  the  inquisition  that  the  defend- 
ant is  sane,  the  sheriff  must  execute  the  judgment;  but 
if  it  is  found  that  he  is  insane,  the  sheriff  must  suspend 
the  execution  of  the  judgment  until  he  receives  a  war- 
rant from  the  governor  or  from  the  judge  of  the  court  by 
which  the  judgment  was  rendered  directing  the  execution 
of  the  judgment.  If  the  inquisition  finds  that  the  defend- 
ant is  insane,  the  sheriff  must  immediately  transmit  it  to 
the  governor,  who  may,  when  the  defendant  becomes 
0ane,  issue  a  warrant  appointing  a  day  for  the  execution 
of  the  judgment. 

1225.  If  there  is  good  reason  to  suppose  that  a  female 
against  whom  a  judgment  of  death  is  rendered  is  preg- 
nant, the  sheriff  of  the  county,  with  the  concurrence  of 
ihe  judge  of  the  court  by  which  the  judgment  was  ren- 
dered, may  summon  a  jury  of  three  physicians  to  inquire 
into  the  supposed  pregnancy.  Immediate  notice  thereof 
must  be  given  to  the  district  attorney  of  the  county,  and 
the  provisions  of  section  one  thousand  two  hundred  and 
twenty-two  and  one  thousand  two  hundred  and  twenty- 
three  apply  to  the  proceedings  upon  the  inquisition. 
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1226.  If  it  is  found  by  the  inqai9itioa  that  tbo  fomale 
JB  not  pregnant,  the  sheriff  most  execute  the  judgment;  if 
i.t  is  found  that  the  woman  is  pregnant,  the  sheri£F  uiust 
suspend  the  execution  of  the  judgment,  and  transmit  the 
inquisition  to  the  governor.  When  the  governor  is  sa^ 
isfied  that  the  female  is  no  longer  pregnant,  he  may  issue 
Iiis  warrant  appointing  a  day  for  the  execution  of  the 
judgment. 

1227.  If  for  any  xeaaon  a  judgment  of  death  has  not 
been  executed,  and  it  remains  in  force,  the  ooort  iu  wl^ch 
the  conviction  was  had,  on  the  application  of  the  district 
attorney,  must  order  the  defendant  to  be  bsooght  befone 
it,  or,  if  he  is  at  large,  a  warrant  for  his  apprehQnsiqn  may 
be  issued.  Upon  the  defendant  being  brought  before  the. 
coui-t,  it  must  inquire  into  the  facts,  and  if  no  legal  rea- 
sons exist  against  the  execution  of  the  judgment,  must 
make  an  order  that  the  sheriff  execute  the  judgment  at  a 
specified  time.  The  sheriff  must  execute  the  judgment 
accordingly. 

The  Superior  Oonrt  as  successor  of  the  District  Court  can  make  ao 
order  to  carry  into  execution  a  Juagment  of  death  renaqrcd  by  the 
District  Court— 54  Cal.  184.  An  order  for  execution  made  in  the  ab- 
sence of  defendant  is  erroneous— 54  CaL  92. 

1228.  The  punishment  of  death  mpst  be  inflicted  by 
hanging  the  defendant  by  the  neck  until  he  is  dead. 

1229.  A  judgment  of  death  must  be  executed  within 
the  walls  or  yard  of  a  jail,  or  some  convenient  private 
place  in  the  county.  The  sheriff  of  the  county  must  be 
present  at  the  execution,  and  must  invite  the  presence  of 
a  physician,  the  district  attorney  of  the  county,  and  at  least 
twelve  reputable  citizens,  to  be  selected  by  him;  and  he 
sbMll,  at  the  request  of  the  defendant,  permit  such  minis^ 
ters  of  the  gospel,  not  exceeding  two,  as  the  defendant 
may  name,  and  any  persons,  relatives  or  friends,  not  to. 
exceed  five,  to  be  present  at  the  execution,  together  with 
such  peace  officers  as  he  may  think  expedient,  to  witness 
the  execution.     But  no  other  persons  than  those  men*. 


iHtii  EXECUTION.  §  1230 

tioned  in  this  section  can  be  present  at  the  execution,  nor 
can  any  person  under  age  be  allowed  to  witness  the  same. 
1230.  After  the  execution,  the  sheriff  must  muke  a 
return  upon  the  death-warrant,  showing  the  time»  mode, 
and  manner  in  which  it  was  executed. 
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TITLE  IX. 

Of  Appeals  to  the  Supreme  Court. 

Chap.    L    Appeals,  when  allowed  and  how  taken, 

AND  THE  EfFBOT  THEREOF,  §§  1235-46. 

n.    DiSMissiNa  AN  Appeal  fob  iB&BGULABirT, 

§§1218-9. 
HL    Aboument  of  the  Appeal,  §§  1252-5. 
rv.    Jttdgment  upon  Appeal,  §§  1258-65. 
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CHAPTER  I, 

APPBAL8,    WHEN  ALLOWED  AND   HOW  TAKBK,   A2n>    THB 
BFIIECT  TUJfillBOr. 

S  1238.  Appeal,  by  whom  taken,  on  qnestlons  of  law  alone. 

S  1338.  Parties,  bow  designated  on  appeaL 

S  1287.  Appeal,  when  may  be  taken  by  the  defendant. 

S  1338.  In  what  cases  by  the  people. 

S  1339.  Appeals,  within  what  time  to  be  taken. 

f  1240.  Appeal,  how  taken. 

S  1241.  When  notice  may  be  seired  by  publication* 

S  1243.  Effect  of  an  appeal  by  the  people. 

S  1243.  Effect  of  an  appeal  by  the  defendant. 

S  1244.  Same. 

S  1345.  Same. 

S  1248.  Duty  of  Clerks  upon  appeaL 

1235.  Either  party  In  a  criminal  action  amonnting  to 
a  felony^  may  appeal  to  the  Supreme  Court,  on  qucBtions 
of  law  alone,  as  prescribed  in  this  chapter. 

Appeal,  when  allowed.— The  Supreme  Gonrt,  nnder  the  Constitu- 
tion, had  Jurisdiction  on  questions  of  law  alone— ftS  Gal.  185.  An  ap- 
peal does  not  lie  iu  cases  or  misdemeanor— 53  Gal.  427.  An  appeal  lies 
from  a  judgment  for  contempt,  when  the  fine  is  for  three  hundrad 
dollars-47  Gal.  109.  A  question  of  law  is  where  the  verdict  is  com- 
plained of  as  beins  contrary  to  the  evideuce,  when  thei*e  is  no  evi- 
dence to  sustain  the  charge,  not  when  there  is  evideuce  tending  to 
prove  lt->U  GaL  185.  If  an  appeal  has  been  given  in  all  cases  within 
the  Jurisdiction  of  the  court,  aud  afterward  its  Jurisdiction  is  ex- 
tended to  new  cases,  an  appeal  will  lie  in  those  new  cases— 4  Mass.  4(>2. 

.  1236.  The  party  appealing  is  known  as  the  appellant, 
and  the  adverse  party  as  the  respondent,  but  the  title  of 
the  action  is  not  changed  in  consequence  of  the  appeal. 

•  1237.    An  appeal  may  be  taken  by  the  defendant: 
1.  From  a  final  judgment  of  conviction. 
'  2.  From  an  order  denying  a  motion  for  a  new  trial. 
3.  From  an  order  made  after  judgment,  affecting  the 
i^ubstantial  rights  of  the  party. 

In  what  oases  defendant  may  take.— When  the  action  of  the  court 
Is  manifestly  erroneous  under  any  and  every  conceivable  state  of  the 
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tacts,  the  Siipreran  Court  wni  review  the  case,  notwithstanding  the 
evlUrnre  may  not  have  been  broiurht  up^7  Cu.  405;  8  id.  44U;  34  Id. 
<63;  4>4(l.-2.');  324(1,213;  421(1.639.  If  the  record  discloses  the  fact  thj« 
*  written  instrument  introduced  in  evidence  was  a  forgery,  the  point 
may  4>fl  t-aibcd  for  the  first  time  in  the  Supreme  Court— 26  CaL  546. 
The  action  of  tlie«ourt  in  discharging  a  Jury  in  a  criminal  case,  b^ 
cause  «<  it!<  tnaUiUty  to  agree,  is  rahjeet  to  review  by  the  appellate 
court-4i<}al. 219.   ^      ^^  '^ 


arresting  tho  Judgment— 44  Cal.  S85. 

Subd.  2.  The  qweattoa  whether  a  dpfenjlant  in  a  criminal  case  Is 
entitled  to  a  new  trial,  on  the  eround  that  the  verdict  is  contrary  to 
the  evidence,  is  one  of  law— SiCaL  665.  The  general  mie  is,  tliat  the 
court  win  not  review  a  Judgment  on  this  ground,  unless  the  re<K>rd 
contains  a  statement  setting  forth  the  material  portions  of  the  testi- 
mony, but  If  it  states  that  it  gives  "  in  substance  ail  that  was  jproven 
on  tlie  part  of  the  State,"  It  is  sufllclent— A  Cai.  421.  An  appeal  by  de> 
f endant  does  not  lie  from  an  order  granting  a  new  trial-Hi  Pao.  C.  L. 
J.  1013. 

Subd,  t.  This  section  applies  to  orders  made  after  final  judgment 
which  could  not  lie  reviewed  upon  an  appeal  from  the  jndgment-44 
Cal.  985i  43  id.  626.  Any  error  committed  by  the  court  In  setting  aside 
or  modifying  an  erroneous  order  may  be  reviewed  in  a  criminal  case 
upon  appeal,  but  not  on  habeas  corpus— 44  Cal.  34.  Wliero  a  party  is 
held  in  custody  under  an  erroneous  order,  regularupon  itsface.  which 
the  court  had  power  to  maiie*  ho  cannot  be  disciiarged  on  habeais 
corpus:  his  remedy  is  by  apptal— 44  Cal, 35;  41  Id. 211;  35 Id.  100.  An 
appeal  lies  from  an  order  for  execution  in  a  miurder  case~64  CaL  Ms 

1238.    An  appeal  may  be  taken  by  the  people : 

1.  From  a  jttdgment  for  the  defendant  on  ademnrrer  to 
the  indictment  or  information, 

2.  From  an  order  granting  a  new  trial. 

3.  From  an  order  arresting  judgment. 

4.  From  any  order  made  after  judgment,  affecting  tb« 
substantial  rights  of  the  peo^e. 

5.  From  an  order  of  the  court  directing  the  jury  to  find 
for  the  defendant.    [In  effect  April  9th,  1880.] 

In  what  cases  bv  the  people.— By  the  just  interpretation  of  this 
section,  the  right  of  appeal  by  the  people  must  be  confined  to  snch 
cases  onbr  In  wliich  errors  in  the  proceedings  may  occur  before  legal 
Jeopurdy lias  attached-^M  *Cal.  479.  See  Const.  Pro  v.  nnte,  p.  17 ;  Jsop- 
ARDT,  ante^  %  1016.  The  action  of  the  court  In  dlschargmg  a  jnzybe- 
cause  of  Its  iBabillty  to  agree  is  subject  to  review— 41  Cal.  213.  The 
remedy  Is  not  by  habeas  corpus— 41  CaL  212. 

SiMU  1.  An  order  sustaining  a  demurrer  is  a  final  Judgment  flrom 
which  an  appeal  will  lie— 89  Cal.  604 :  8  Humph,  32;  9  Mo.  687.  Query— 
6  Pac.  O.  L.  J.  116.  It  lies  from  an  order  ovecruliag  a  demurrer— 41 
Cai.25J. 

Subd,  S.  An  appeal  cannot  be  taken  from  an  order  made  alter  m 
verdict  of  guilty,  arresting  the  judgment»-44  CaL  686.  Where  no  ez- 
oeptloBisudceato  the  denial  of  amotion  in  arrest  oC  Jiidfaent*  aad 
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fJtoTecord  does  iM»t  let  out  the  evidence  ob  trUch  It^as  madey  the 
Mpellato  oouit  wUl  presume  tliat  tbe  motion  wm  ^roporly  oveisuled 
<-40A]a.73. 

Smbd,  4.  Eiror  in  setting  aside  or  modlfyiMff  an  erroneou»  erdiMr 
maf^  be  reversed  In  a  proper  tsase  t>n  applicatioa,  but  it  canaob  be 
qaestioBedon  habeas  corpus— 44  Cal.  M.  S^-anp^al  lies  from  a»erdeir 
directing  4  charge  once  Ignored  to  bo  resalHutted  tQ  anothev  gram! 
Jory,  U'no  only  orders  front  velilch-appeals  lie  are,  orders  maitoc  aCtet 
nnaljndgnient;  orders  before  tliatarere  viewable  only  on  appeakf jpei» 
the  flaanudgment,  or  an  order  granting  or  revising  a  new  trial— 4g 
Oil  €24;  44  id.  88».  No  appeal  Ues<rein«a  order  oC  the  ]uag»  admit- 
ting aparty  to  bail  under  the  pro  vIsIobs  relating  to  habeas  cocpu»-40 

1239.  Aa  appeal  from  a  jvdsDMat  most  1»  tafam 
within  one  year  after  its  readitkN!,  and  from  mm  oxdat, 
within  sixty  days  after  it  is  made. 

Within  what  time  taken.— An  appeal  tnm  an  order  denging  *new 
trial  will  be  dismissed  if  taken  mere  than  sixly  days  aftec  thO'  eeder 
ianiade-NCal.«M. 

1240.  An  ^peal  is  taken  by  filing  witli  ike  cleslk  of 
the  court  in  wMch  the  judgment  or  order  appealed^firom. 
is  entered  or  filed,  a  notice  stating  the  appeal  f roan  the^ 
same,  and  serving  a  copy  thereof  upon  the  att4>tiifiy:el  the^ 
adverse  party. 

Appeal,  how  taken.— A  notice  of  appeal  must  be- filed  wilh  the* 
olerk  of  the  court,  and  served  on  the  attorney  of  the  advene  party 
eltherpersonally or  by  pnbUcatlon.  as  directed  in  tiia  GodaF-4»  CaL. 
455.  Where  it  appears  that  the  notice  was  filed  on  ai  oertainiday,  ana 
tho  service  admitted  nnder  the  ladocsement  of  flUng/ltwilK  be  pre- 
aumed  service  was  made  on  the  day  of  filing— 6  Pac.  Gi  L..  J.  465.  A 
notice  of  appeal  In  aorimlaal  case  may  bo  signed  by  any  attemey  an- 
tliorlzed  by  defendant  to  take  an  appeal— 6  Paic.  0.  £.  J.1014;: 

A  recital  that  notice  of  application  has  been  served  and  filed.  Is  no 
evidence  that  an  appeal  has  oisen  taken— 45  Gal.  45.  The  veeoru  mnt,. 
show  that  an  appeal  has  in  fact  been  taken,  or  the  court  will  not  Ush 
required  to  look  into  the  case— 45  Cal,  45.  In  the  absence  elT  statutoiT' 
machinery  for  appeal,  a  case  may  be  brought  to  tlie  Supreme-Court  by/ 
writ  of  error-62  Cal.  220;  ft  IdTlDO;  3  Id7i47;  24  Id.  334;  but  a  writ  oT 
error  will  not  lie  when  an  appeal  is  given— 24  Gai.  394;  see  2»CaL  92. 

1241.  If  personal  servica  of  the  notice  cannot  Ibe  made, 
the  jndge  of  the  court  in  which  the  action  was  tried,  upon 
proof  thereof,  may  make  an  order  for  the  poblication  of  the 
notice  in  some  newspaper,  for  a  period  not  exceeding  thirty 
days.    Such  publication  is  equivalent  to  personal  service. 

See  <nKe,S  1240,  note. 

1242.  An  appeal  taken  by  the  people  in  no  case  stays 
or  affects  the  operation  of  a  judgment  in  favor  of  the  de- 
fendant, until  judgment  is  reveised. 

Fsv.  Cods.— 48. 
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1243.  An  appeal  to  the  Supreme  Court  from  a  jodg- 
ment  of  conviction,  stays  the  execution  of  the  judginent 
in  all  capital  cases,  and  in  all  other  cases  upon  filing 
'With  the  clerk  of  the  court  In  which  the  conviction  was 
had,  a  certificate  of  the  judge  of  such  court,  or  of  ft  justice 
of  the  Supreme  Court,  that,  in  his  opinion,  there  is  prob* 
able  cause  for  the  appeal,  but  not  otherwise.  [Approved 
March  30th,  in  effect  July  1st,  1874.] 

Bflbct  of  appeaL^UadertlM  provisiom  of  thisaectloii,  baO  SlMttld 
not  bo  nllowcu  after  conviction,  except  by  a  Jad^e  of  tho  court  in 
which  tho  conviction  was-harl.  or  by  A  Jnstfce  oi  the  Riipteme  ContC, 
and  tiien,  only  when  the  cii-cumstaaces  aro  of  an  cxtraordioary  cbas- 
actcr-49  Cal.  680;  54  id.  35;  and  a^  a  matter  of  discretion— 48  Cjy.  sTu 
tho  Judge  of  tho  court  in  which  tlio  conviction  was  lisd  fails  to  eeitUy 
tliAt  ill  his  opinion  there  la  probable  cause  for  the  appeal,  audita 
justices  of  the  Supreme  Court  are  satisfied  that  no  cntyr  baa  inter* 
vcned.  they  will  not  srant  such  a  certificate,  and  the  api>eal  will  not 
itaytheexeeatloii-45Oalia05b   Seeinrocediclrsectloiis^ 

1244.  If  the  certificate  provided  for  in  the  preceding 
section  is  filed,  the  sheriff  must,  if  the  defendant  bo  in  his 
custody,  upon  being  served  with  a  copy  thereof,  keep  the 
dofcudant  in  his  custody  without  executing  the  judgment, 
and  detain  him  to  abide  the  judgment  on  appesd. 

See  onto,  S  1243.  note. 

1243.  If  before  the  granting  of  the  certificate,  the 
judgment  has  commenced,  the  further  execution  thereof 
is  suspended,  and  upon  service  of  a  copy  of  such  certificate 
the  defendant  must  be  restored,  by  the  officer  in  whom 
custody  he  is,  to  his  original  custody. 

See  amte,  S 1343,  note. 

1246.  Upon  the  appeal  being  taken,  the  clerk  with 
whom  the  notice  of  appeal  is  filed  must,  within  ten  days 
thereafter,  in  case  the  bill  of  exceptions  has  been  settled 
by  the  judge  before  the  giiving  of  said  notice,  but  if  not, 
then  within  ten  days  fronl  the  settlement  of  the  bill  of 
exceptions,  without  charge,  transmit  to  the  clerk  of  thb 
appellate  court  a  copy  of  the  notice  of  appeal,  and  of  the 
reeord,  and  of  all  bills  of  exceptions,  instructions,  and  in- 
dorsements thereon;  and,  upon  the  receipt  thereof,  the 
clerk  of  the  appellate  court  must  file  the  sam^,  ^tid*  pei" 


form  the  same  services  as  in  civil  cases,  without  charge. 

[In  effect  April  9th,  1880.] 

Dnt7ofcl€r--  ~'  ^  vEth  whom  the  ftppllcati™ Is  filed,  moat, 
within  ten  d*;^  ;  il  i  uii  liL.  charjje,  tr^n^mit  to  tho  clert  of  the 
■npellate  coiut,  a  cojiy  of  tliQitotieo  of  appefiL  nntl  ottlio  record,  and 
or  all  bills  of  enieptSonsT  Jti^truclLons,  and  IndofsementH  thereoD— 49 
C»l.  &4y.  The  transcript  may  bo  filed  with  the  tletk*  withnut  tbo  pay* 
me&t  of  fees  !ti  advance ►  Tbo  eleik  cauiiot  reluso  to  rendef  his  sefT* 
Ices  for  the  people  on  account  of  non-payment  of  fees— 'iO  caL  T6. 
Records  filed  In  ine  Supttmo  €onrt  nro  not  merely  primes  faciei  but 
are  ooncluslvo  in  charge Ler— 13  CaL  177,  Where  tho  record  pujf ports  to 
Bet  fortb  substantial Ir  all  the  evld^uce  f^lven  at  the  trials  and  thera 
was  no  evldenco  tcndim;  to  show  the  offengu  cominmcd  f  ii  tlioeoiml^, 
it  ts  t*  ifatal  error— 4 S  CaL  3H^;  0  id.  4^2 ;  but  whern  faints,  m  proved^  ara 
fflven^tbeipoEsnoiicefjasity  of  setting  forth  tbe  te.stioiony— E>CaL422f 
The  action  :ff  tho  court  below  upon  the  Instrqetiona  mnfit  be  mowa 
elUiBi*  by  an  luaor^eniijnt  thereon,  or  by  a  bid  of  e^eeptioms— 40  Cab 
(87 ;  as  id.  2 1 8 ;  sa  id-  tt  I .  The  Su  premo  Conrc  will  not  revle  w  the  action 
At  (ho  court  belo\v  unless  thh  record  rontatns  a  btil  of  exceptlona  or  a 
eorreetfitatt^mentof  tbe  facts  wbiciitraii:iplrea  at  thetrlaUsiifnedand 
setUeU  by  tbo]Lidgo-3J  Cai.  fi2;  eee  2*  hi.  ^18;  m  ItL  BS:  G  tcl.  ill ;  <int€, 
I  liii.  A  staJrenient  of  ovldeiice,  iioti:^  p&rt  of  tho  bill  of  e:xecptlona, 
certified  by  tho  Jtids?e»  will  not  be  consbkred— 43  Cal.  2^.  The 
attoruey-Reoeral  should  exam i no  tho  record  preaentcd  on  appeals  to 
B6d  If  it  Is  In  ft  ronditloTi  to  bo  finbm]ttod-4.i  Cal.  45.  After  tho  tran- 
Bt^-lpt  has  been  fib^l  ill  tlio  Snprcmo  Court,  it  will  not  be  sent  b^lcin 
order  that  the  atatenieiLt  or  In II  of  ciceptlons  may  be  changed  by  a  re- 
settlement,  except  upon  docnmentary  evidence  or  adujiyj^luu  of  tho 
ay^oa  mistake  or  omissloa-ia  Cal.  !)3.  Errors  in  dates,  copies  of 
document:4andtbollko«can  be  corrected  by  resetHeraontt  and  upon 
tt  proper  showing  the  Stipreme  Court  may  tend  thy.  recorfl  back  to  the 
court  Ijelow  for  that  purpose— la  Cal.  M.  Wiierts  the  eauso  wasaub- 
mltted  without  ar^'uineut*  no  brief  on  Hie  for  appellant,  and  judgment 
aMrtned,  and  aftyr  apnea!  ther«>  was  a  Btlpufatloii  of  reaponaent'a 
counsel  exten din !J  tbe  time  for  fltinT  a  brief  which  bad  not  been  filed, 
the  court  will  Bat  an  I  do  the  Juciggient,  and  restore  tbe  ca.'^o  to  tho 
calendar  If  tho  cage  ba  important.  Counsel  are,  howovert  ctiUty  of  an 
Irre^arhy  in  not  alias  tbe  stipulation— 50  Cal.  4£li9*  It  is  the  duty  of 
oitherparty  tobrlnjf  tho  attention  of  the  court  to  any  alteration  of 
tho  record  of  a  pending  pro^oedinffi^  promptly  and  at  tbe  earliest 
coDTenlencfl— ea  CaL  4*a» 
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CHAPTEB  II. 

BSmZBSEVO  AX  APFKAZ.  FO&  ntBTCITUkUrr. 

S  1218.  For  wbat  Irreflralarltr,  and  bow  dlmlawd. 
S  1249.  DiSBUssalforwuitorantiiro. 

1248.  If  the  appeal  is  frreisiilar  in  any  satetantial  par- 
ticnlaT,  but  not  otherwise^  the  api)eUate  court  may,  on 
any  day,  on  motion  of  the  respondent,  upon  fiye  days'  no- 
tice, accompanied  with  copies  of  the  papers  ui>on  which 
the  motion  is  founded,  order  it  to  be  dismissed.  [In  ef- 
fect April  9th,  1880.] 

1249.  The  court  may  also,  upon  like  motion,  dismlwi 
the  appeal,  if  the  return  is  not  made  as  provided  in  section 
one  thousand  two  hundred  and  forty-six,  unless  lot 
good  cause  they  enlarge  the  time  for  the  purpose. 
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GHAPTEB  m. 

ABOUIOENT  OF  THB  APPXAZ^ 

S  1353.  Appeals,  when  to  be  heard  and  determhied. 

S  1259.  Judgment  cannot  be  levened  withoat  aigument. 

S  1254.  Nnmber  of  counsel  to  be  heard. 

S  1255.  I>efendant  need  not  be  present. 

1252.  All  appeals  in  criminal  cases  must  be  beard 
and  determined  by  the  appellate  coart^  within  sixty  days 
after  the  record  is  filed  in  said  appellate  court,  unless  con- 
tinned  on  motion  or  with  tbe  consent  of  the  defendant.  [In 
effect  April  0th,  1880.] 

1253.  The  judgment  may  be  affirmed  if  the  appellant 
fail  to  appear,  but  can  be  reyersed  only  after  aiigimient, 
though  the  respondent  fail  to  appear. 

See55Cal.298. 

1254.  Upon  the  argument  of  the  appeal,  if  the  offense 
is  punishable  with  death,  two  counsel  must  be  heard  on 
each  side,  if  they  require  it.  In  any  other  case  the  court 
may,  in  its  discretion,  restrict  the  argument  to  one  coun- 
sel on  each  side. 

See  55  CaL  296. 

1255.  The  defendant  need  not  personally  appear  In 
tbe  appellate  cour^. 

See  55  CaL  298. 


fUM  JUDGMESXT  XJTOlt  ArUulL,  MO 


CSAFtfiE  tV. 

S  1280.  WliMUk«ylwi^tlew«donaDi4^peftl1^d>fMi«iuit* 

S  1260.  Hfty  revene,  afltam,  or  modify Uie  jutfgliNiit;,  and  ffipOer  neii 

trIaL 

iiasi.  New  trial,  where  to  be  had. 

$  12S2.  Defendant  dlscnanered  on  rertektflU  of  Jttdgmtet. 

S  126Sj  jQd^dient  to  be  executed  on  aAitaiaiide. 

S  1261.  Judgment  oi  appellate  oomrt,  bow  entered  and  remlttedi 

S  126S.  Jorlsdiotion  oeases  after  Judgment  remitted. 

1258.  After  hearing  the  appeal,  the  court  must  ^to" 
jndgineut  without  x«gard  to  te^mical  exrorft  or  defects,  or 
to  exceptions^  whiob  do  not  affect  tiier  substantkil  r^hto 

of  the  parties. 


court  ' 

fectsj     ,    .     . ,. „_    .. ^ „__ 

Cal.  491.  A  t^^chnlesacrror  1?  noDsufflolcnr,  of  Itseir,  to  leversoa  juUg- 
meiLt,  1 1  ui  list  ho  BQCh  ag  p  r04  luCt's  I  ii  J  u  ry  to  f  I  to  su  bfl  Ean  tl  a1  r  Ej^Ii  t«  of 
t<io  deftiudHiiL  nnU  on  lihn  In  cast  tlit)  tmraeaof  sbon-liji^it— 47  Cat 
404.  O  bjec  L  i.uus  to  Hii  i  i  tU  ictiim  n  t  uii  1  b  ti  grou  eiU  of  oai  L^lou  of  cti  rta^ji 
wonlft,  or  of  unc^ertatnty  In  tba  f&rm  of  tha  intllctiaent,  eamiot  be 
raised  for  tlie  first  time  in  ttie  t^uprcLUQ  Court— ^  Cal.  Ufa.  Tli© 
apitellsito  court  will  not  reveraoivludcrnitint  by  reason  of  an  alleged 
error  in  a  procccdIiiB  lad  on  tlio  trial,  by  eirir^&a  aftr^^'ment  of 
defendaTitiinl  his  oouibscl*  unless  bonml  so  to  do  by  somu  eajttrolllnFC 
rule  of  hiw-2a  Cat.  4li5i  nor  by  roason  of  errors  wtik;lidofioi;iirect 
tbe  substahUrd  liKbts  of  tlso  itiirtiea-:!^^  Cal.  211  j  Hi  IJ.  131;  soij.  Ita. 
Ail  error  of  tourt.  to  l>e  (ground  for  reversal  of  tlic  judgment,  must 
affect  tliG  Biibf^tautldL  rljjbft  of  the  defendant,  anU  tlio  burdeii  Is  on 
hlJii  to  show  tl]:iE  sueh  is  the  ease— 47  Cal.  H^.  An  err^^r  lu  rcfereoco 
to  allowlLm^<lercndafit  to  ast  a  question  la  cured  by  afterwnrd  per- 
mlttiiiig  }j  wEtne^  to  answer  tlie  same  qnestlon— 4S  tiaL  ei  Eot^rlny: 
an  order  In  vacation  instoM  of  term  time,  even  If  frre^lar,  docs  not 
work  any  injuRtlce— 44  CaJ.  fi5*  A  Jini^nient  will  liot  be  disturbed  on 
account  of  au  erroneous  liTstnictlon  wbkli  waa  not  apiillcabJ^^  to  tbe^ 
facta  of  tlie  case-fl  Cal,  6415.  Defendant  cannot  complain  of  an  Jn^ 
atmetloii  wlikb  does  no  Jrtjury— i3  Cal.  7.  A  mora  want  of  persph^nitF 
in  nn  in  ■struct  I  on  wldcTi  cl  oe  a  not  injure  tbft  prisoner,  will  not  auLborLze 
a  ruvr  I  ,1  -  -  r  1 :.  "  \  T  ".  •  i^b  somo  of  tlio  iiiatruRtlons  may  not  state 
tiio  ;  y.yet,  if  taken  33  a  whoio  they  nre  sub- 

Btantiajiy  c  iumt  ima  1  onii  not  liavo  milled  the  jury,  judfraiout  trUl 
not  be  distttrbed~4s»  Oai.  dba. 

Where  thcr  instmctions  given  fairly  and  fully  explain  the  law  ai>- 
plicable  to  the  questions  actually  tried,  and  whi<£  the  Jury  were  caUea 


on  to  decide,  jQdgfiaetft'trni  be  iiffirmediiortwItlistandliiginanysMdfli 
instractlom  were  asked  aiid  ref bsed— 60  Gal.  450.  Judgment  tvIH  n<yt 
t>e  reversed  becaiuse  the  Jury  were  not  charged  by  the  court  as  prO^ 
iridedbyj  1122.  unless  It  is  shown  that  defendant  sustained  someiH- 
tpnr— 23  Cal.  631 .  Where  there  is  etidence  of  the  good  character  of  the> 
defendant,  to  instlruct  that  evidence  of  characJ^r  can  only  be  consid- 
ered in  cases  whei*e  the  gnllt  is  doubtful  Is  error;  7^  if  the  evidence 
conclusively  shows  guilt,  that  no  amount  of  good'characterconld  have 
changed'the  result,  such  error  does  no  injury— iS  Gal.  288;  44  id.  291. 

JL  defendant  cannot  complain  that  the  c6urt  dldhot  Instruct  on  a 
^oint  in  issue,  unless  he  aSKed  and  was  refu8ed^-49  Gal.  237;  44  Id.  96. 
An  error  on  refusing  an  Instruction  is  cured  if  the  instruction  is  snb- 
BtantiaUy  given  in  the  charge  to  the  Jttry-50  Gal.  470;  63  id.  ^Qi  54  id. 
aB6;  41  id.  66;  47  id.  96;  btttan  erroneous  instruction  is  not  cured  bv  a 
correct  statement  of  the  law  ih  anotlier  part  of  the  charge— 43  Gal.  662 ; 
Mid.  161.    See6dGaL495. 

1259".  Upon  an  appedl  taken  "brf  the  defendant  fi*om  a 
judgment)  tlie  court  may  reriew  any  intermediate  order 
or  ruling  involving.tbe  merits,  or  which  may  have  affected 
the  judgment. 

'  Re^ew  on  appe&l  fSfotn  jndj^tot.— 1?ld»  sectliitt  was  clearly  In* 
tended  to  prohibit  a  senarate  appeal  from  intermediate  orders  or  pro- 
ceedings—42  Gal.  625.  Any  action  of  the  court  which  deprives  defend- 
ant of  a  substantial  legal  right,  is  to  his  prejudice,  or  to  any  extent 
withholds  or  abridges  a  substantial,  legal  or  constitutional  privilege, 
by  him  claimed  on  ibe  trial,  is  proper  matter  for  review— 42  Gal.  167; 
13  Id.  6S4;  see  42  id.  623;  as  orders  on  motions  for  continuance— 6 Id* 
148;  or  an  order  directing  that  sk  cilmlnal  charge,  ignored  by  the  grand 
Jnry,  be  sttbmitted  to  anotlier,  is  not  appealaDle~<4;?ld.  625;  see  44  id. 
MS;  44  id.  92. 

12G0.  The  court  may  reversei  affirm^  or  modify  the 
judgment  or  order  appes^ed  fzom,  and  may  set  aside,  af- 
firm, or  modify  any  or  all  of  the  proceedings  subsequent 
tO)  or  dependent  upon,  such  judgment  or  order,  and  may, 
if  proper,  order  a  new  triaL 

FMsamptioat.— Error  will  not  be  presumed— 4l(  Gal.  261.  Mere  in* 
tendroents  indulged  in  the  appellate  court  are  in  support  of  the  pro' 
eeedlngs  below,  so  far  as  such  intendments  are  consistent  with  the  re- 
cord-l7  Gal.  404 ;  27  id.  614 ;  43  Ala.  65;  7  Mo.  293.  If  the  record  fails  to 
show  arraignmentandpleatothe  indictment,  the  court  will  assume 
that  there  waa  no  arraignment  or  plea-63  Gal.  479.  It  will  be  pre- 
sumed that  the  testimony  introduced  by  the  prosecution  worlced  no 
tojory  to  the  defendant,  if  the  testimony  is  not  contamed  in  the  re- 
cord—47  Gal.  402.  Where  one  willfully  suppresses  testimony,  the  pre- 
samption  is  that  such  testimony,  if  produced,  would  be  adverse  to 
him.  But  in  the  absence  of  a  purpose  to  suppress,  the  presumption 
dpeanotari8e-*«Pa«.  0.  L.  J.  166;  seeon^,  S  llw^  note  Pbesvuftitb 
EvinsNOB. 

It -will  be  pfeiiuihed  that  ona  instktiotiohs  given  by  the  court  were 
taken  down  by  the  shorthand  reporter  when  nothing  is  shown  to  the 
oontrory- 6  Pac.  G.  L.  J.  610.  The  presumption  is  that  the  evidence  in 
the  court  below  sustained  the  vertrict>-27t)al.  248;  89  III.  604:  80  id.  32. 
Where  the  indictment  contains  several  counts,  each  charging  a  dls- 
tiBot  offense,  it  will  be  presumed  that  judgment  was  pronounced  fox 
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theolteiise  to  wblch  tite  eTidence  was  direetodaad  was  ii 
C$h  9M.    The  wesumpttonsare  in  favor  of  tbeseuteiice--. 

▲la.  162:  4  Zab.  MS.   when  no  objection  is  made  to  tbe  \ 

the  aentenee  la  def ectlve,  the  Jadjpnent  will  t>e  reveised  wlthoot  dla* 
tttrbing  tUo  verdict,  and  the  cause  remanded  with  directions  to  |no> 
nounce  the  proper  sentence-S  Smedes  A  M.  618.  Where  error  inteiw 
▼enes,  it  is  presumed  to  be  injurious*  and  judgment  should  be  rerersed 
unless  the  contrary  appear8-47CaL  105;  18  id.  187;  ftParker  Gr.  B.  1»; 
but  not  if  during  subsequent  proceedings  the  foundation  of  the  enror 
is  overthrown-38  id.  la. 

Erroneona  instmctiona.— It  is  error  In  the  court,  in  the  abaenee  of  a 
~  "  u>hio  reporter,  to  instruct  the  Jury  orally  without  the  consent 

inndant-^  GaL  575;  45  id.  251.   It  is  error  per  *e  to  chargo  the 
lly  without  the  consent  of  defendant-6  Gal.  246:  8  Id.  841;  Id. 


ofthel „_ 

Jury  orally  without  the  consent  Oi.  u«;*«;uuau«— v  vwi.  «wi  o  lu.  ««Ai  lu. 
428;  12  id.  345;  28  id.  78;  43  id.  29, 35;  44  id.  188;  87  id.  274.  It  Will  not  be 
presumed  that  the  court  below  charged  orally  because  the  record  does 
not  state  that  the  charge  was  given  in  writing-45  Gal.  261 ;  28  id.  486; 
25  id.  535.  The  presumption  Is  that  the  charge  is  in  writing  unless  the 
contrary  appears— 28  Gal.  496:  25  id.  531;  17  la.  322.  Where  an  Instroe* 
tion  is  confused  and  uncertain,  or  fails  distinctly  to  lay  down  the  law, 
while  at  the  same  time  it  contains  hypothetical  suggestions  of  the  de* 
fendant'sguiit,  it  is  injurious  to  the  rights  of  the  party  on  trfal-8  Pae. 

Bemarks  of  the  Judge  prejudicial  to  the  aoensed,  although  he  afteiv 


ward  instructed  the  Jury  to  disregard  them,  is  very  grave  error-^Fac 
0.  L.  J.  819.  Error  m  Instructions  will  not  bo  reviewed  unless  the  ln> 
structions  are  embodied  in  a  bill  of  exceptions,  or  thero  is  an  indorse- 


_.j.495;  40  id.  181.  It  will  be  assmned  that  tbe  instruction  was  cor- 
rect, if  legal  and  proper  in  any  conceivable  state  of  the  evidence  le- 
gally admissible  on  the  point— 53  Gal.  420. 

Where  the  evidenoe  to  which  an  instruction  relates  does  not  ap- 
pear on  the  record,  the  presumption  is  in  favor  of  its  correctness— 47 
GaL  124.  A  useless  instruction  Is  not  necessarily  erroneous— 53  Gal. 
420.  Defendant  cannot  complain  of  an  instruction  which  does  no  in- 
Jury— 49  Gal.  7.  It  cannot  be  assumed  that  a  Jury  understands  an  in- 
struction given  by  the  court  in  a  sense  different  from  that  in  which  it 
Is  commonly  understood— 49  GaL  181. 

Error  in  refusing  and  giving  instmctiona.— It  is  not  error  to  refuse 
an  instruction  based  on  a  statement  of  facts  not  in  evidence— 47  GaL 
106;  60  id.  570;  nor  to  refuse  to  give  an  instruction  which  Is  already 
substantially  given— 41  id.  66;  or,  where  there  is  no  evidence  to  — "-'- 
thehypothes&towhlchltls'"  "^   *    — "" 


9  direeted-6  Fac.  G.  L.  J.  938.   The  refusal 


toffive  Instructions  which  assume  that  no  other  than  circumstantial 
evidence  was  introduced  by  the  prosecution,  will  not  be  held  errone- 
ous, if  the  record  fails  to  show  that  none  but  circumstantial  evidence 
was  introduced— 47  GaL  406.  When  no  evidence  is  brought  up  with  the 
record,  it  will  be  assumed  that  evidence  was  introduced,  rendering  a 
modification  of  the  Instruction  necessary— 53  Gal.  420.  An  addition  to 
an  instruction  given,  which  does  not  change  or  modify  the  sense,  but 
states  a  further  principle  germane  to  the  point.  Is  not  error-47  GaL  96; 

Judicial  dlforetion.— Judicial  discretion  will  not  be  Interfered  with, 
unless  it  is  abused— 41  Gal.  462.  Where  the  record  shows  that  the  ao- 
cused  was  detained  upon  the  recommendation  of  the  grand  Jury  alone» 
the  presumption  that  the  discretion  of  the  court  was  exercised,  can- 
not be  indulged— 42  Gal.  200.  The  court  having  complete  appellate 
power,  it  is  not  to  be  supposed  that  it  will  trust  Implicitly  In  the  dl^ 
cretionofhiferlorcourt»-5Gal.858. 
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When  Judgment  not  disturbed.— Error  must  sfllrmatlTely  appear, 
or  the  Supremo  Coart  will  not  reverse  the  Judgmeut— tf  Cal.  202:  16  id. 
98:  17  id.  214;  Id.  8(>3i  id.  889;  19  id.  426;  »  id.  607;  43  id.  65;  Id.  176. 
TVhere  no  otie  appeared  for  appellant,  nor  were  any  points  or  authorl- 
Ues  med,  and  no  error  appearing,  judgment  will  be  amrnied-6  Puc.  0. 


£.  jri(iO.  Questions  of  mere  error  cannot  be  inquired  into— 44  CaL  680. 
£rrors  on  abstiact  principles  of  law  will  not  i>e  considered  by  the 
Supreme  Court— 43  Gal.  451.   In  the  absence  of  a  bill  of  exceptions,  the 


court  is  unable  to  determine  whether  it  would,  if  settled  and  signed, 
tend  to  manifest  any  error  committed  at  the  trial— 14  Cal.  610;  18  id. 
433;  46  Id.  M :  Basb.  217.   Intendments  go  to  the  support  of  the  action 


of  the  court  below,  where  no  portion  of  the  evidence  is  brouglit  up— 43 
Cal.  168.  If  the  testhnony  is  not  in  the  record,  a  judgment  will  not  be 
reversed  for  error  in  instructions,  if,  from  the  nature  of  the  case,. tes- 
timony might  have  been  introduced  which  would  have  warranted 
them-16  CaL  303;  46  id.  323. 

New  trial.— Where  instructions  are  contradictory  on  a  material 
pohit,  there  should  be  a  new  trial-44  Cal.  69:  30  id.  316;  89  id.  677;  43 
Id.  662:  1 1 1(L  liil ;  1  id.  364.  Where  the  verdict  is  against  the  evidence, 
the  judgment  should  be  set  aside— 6  Pac.  0.  L.  J.  819.  If  there  is  a  sub- 
stantiaiconflict  of  evidence,  the  verdict  will  not  be  disturbed— 63  CaL 
677 ;  60  id.  306.  If  the  verdict  finding  the  accused  gnllty  is  not  dearlv 
sustained  by  the  evidence,  the  judgment  will  be  reversed— 36  Cal.  631. 
The  judgment  will  not  be  disturbed  on  the  ground  that  evidence  is 
insulncient  to  justify  the  verdict,  unless  there  is  either  a  total  defi« 
ciency  of  evidence,  or  it  preponderated  so  greatly  against  the  verdict 
as  to  render  it  clear  that  thejury  must  have  acted  under  the  influence 
of  passion  or  prejudice— 48  Cal.  337;  but  the  Supreme  Court  will  not 
deal  with  the  question  of  mere  preponderance  of  evidence— 47  id.  101. 
Where,  on  appeal  from  an  order  granting  a  new  trial,  thera  is  no  evi- 
dence to  show  that  the  affidavits  contained  in  the  transcript  were 
used  or  referred  to  on  the  motion,  the  question  will  not  bo  considered 
—42  CaL  639:  see  6  Pac.  C.  L.  J.  483.  On  appeal  from  an  order  grant- 
ing a  new  trial,  the  appellate  court  is  confined  to  a  review  of  the  pro- 
ceedings between  issue  joined  and  the  rendition  of  the  verdict— 39 
CaL  370. 

1261.  When  a  new  trial  is  ordered,  it  must  be  directed 
to  be  had  in  the  court  of  the  county  from  which  the  ap- 
peal was  takexL 

1262.  If  a  judgment  against  the  defendant  is  reversed 
without  ordering  a  new  trial,  the  appellate  court  must,  if 
he  is  in  custody,  direct  him  to  be  discharged  therefrom; 
or  if  ou  bail,  that  his  bail  be  exonerated;  or  if  money  was 
deposited  instead  of  bail,  that  it  be  refunded  to  the  de- 
fendant. 

1263.  If  a  judgment  against  the  defendant  is  affirmed, 
the  original  judgment  must  be  enforced. 

1264.  When  the  judgment  of  the  appellate  court  is 
'yen,  it  must  be  entered  in  the  minutes,  and  a  certified 
jpy  of  the  entry  forthwith  remitted  to  the  clerk  of  the 

court  from  which  the  appeal  was  taken. 


Judfm«nt  to  b»  runitted^Tlie  jadinnent  of  the  appellate  conrt  is 
requiml  to  be  certmeU  to  tho  lower  couit,  that  the  original  iwlff- 
rnent  may  be  carried  iuto  effect,  as  directed  07  tbe  appeUace  trlDonal 
•^ICaLitll. 

1265.  Aft9r  the  eertificate  of  the  judgment  has  been 
remitted  to  the  court  below,  the  appellate  court  has  no 
further  jurisdiction  of  the  appeal  or  of  the  proceedings 
thereon,  and  all  orders  necessary  to  carry  the  judgment 
into  effect  must  be  made  by  the  court  to  which  the  cer- 
tificate is  remitted. 

JuriadictioQ,  ivben  ceasei.— After  remtttlhir,  the  BnpremB  Court 
I0SP8  yU  jLiriiidirttoti  ^atnl  tbo  iowt'r  court  tim  trmke  nn  onKin  nvcesBorf 
to  Luny  the  jutlKHit'Jil  Into  PieciLllO]i  by  pfuc-^^^Jiu^^  in  tliO  Igwer court 
^11  CiJ.  ■I\L  Viii^n  tlui  EiiJjrniiiFH'fl  of  an  order  or  Jud^uieut.  no  order 
oftbo  aniicUntt'  ponrc  Ju  iiwce^sriary  clirpfttug  tbo  fQtirt  Iwlow  ta en- 
force jimtsnuniE— Sffi  Cal.  i^l.  Afier  Juel^juient  ft1Hrnn?il,  a  iscuud  coia- 
u\ltnifi]tiiiu'ci  only  t-t'cUu  tlse  JOftjriiii'Ot  cf  c  on  v  let  I  on,  llijit  liett^pdm^i: 
apiK'ak^d.nniL  JnUjfiiieut  vim  nJHi'mftl.  It  jici^U  lUJt  roiilte  the  judg- 
meut or tliB  loWEjftourtt or tIsH.t, tliu  irMnlttit^jr liufi  bpeu  Ift^ned— II  Cm, 
210.  Ajji  pnuM  courts  tun  not  set  aahle  or  dli^regnra  doc  liuat  Eons  of 
(lio  Suti'^iue  Court,  becau^io  it  may  ««(tui  10  tbi^m  utiaouad— 4^  OaL  ih 


^i  HIBCBLLANBOtrS  PROCEEDINGS. 


TEELE  X 
MiAcellaneovM  ProoeedingB. 

Chap    X    Baii,,  §f  12SB»-1817.  •    . 

II.    Who   mat   be  Witnesbeb   w«  Criminal 
ACTIONS;  $§1321-B;        • 
m.     GOXPBLLXNiQ     THE    ATTBNDANCB    OF    WIT- 
NESSES, §§  1326-33. 
IV.    Examination    o#  WnzraMBES    Gonpition- 

ALLY,  §§  1335-46; 
V.     EltAlCINATiON  OF  WlfKEflSBION  C<MfMI89ION, 

§§  1349-62. 
VI*     iNQtJIBY    INTO   llMl   liNBANtnr    OF   TKB  Db- 
FEKDANT  BBFO&E  O^UAIi.  OB  ASTTEB   CON- 
VICTION, §§  1367-73. 
VIL      COMPBOMISINO    CBR^AIN     PUBLIO    OFFENSES 
BY  liEAYE  OF  THE  COURT,  §§  13777-9.    . 

Vm.   Dismissal    of    the   Action,    before  or 

AFTER  lNI>ICT]ftBNT,  lN>B  TTANT  OF  PrOSB^ 
CUTION  OR  OTHEKWISB,  §f  1382-7. 

IX>    Proceedings    againSt    Corporations,    §§ 

1390-7. 
X.    Entitling  Affidayits,  §  1401. 
XI.    EbroEs  and  Mi8TA3ia«  fi^  Pleadings  AND 

OTHER  Proceedings,  §'  1404. 

Xn.     I>EBP08AXi'0F  PROPBBTT  STOLBH  OR  ElffiBZ- 

ZL&d>,  ^  1407*ia 

XSI.     BePRIEYES,    COMMUKAnONB,  AND  PABDONS, 

§5  1417-28: 
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OHAFTEBI.. 


Abt.  l  In  what  eases  the  dtfendant  may  he  admitted  to 
baa. 
n.  Bail  upon  hetngheid  to  answer  b^oreindietmefU. 
m.  BaU  upon  anindietment  bi^ore  conviction. 
XT.  BaU  on  appeal, 
y.  DepoaU  instead  of  haU. 
Yz.  Surrender  of  the  d^endant, 
TIL  Forfeiture  of  the  undertaking  of  haU  orcfthedO' 

posit  of  moTMy. 
Tin.  Recommitment  of  the  d^endant  after  having  given 
hail  or  dqtosited  numey  instead  ofbaU, 

ABnCLB  z. 

In  what  cases  the  d^endant  mag  be  admitted  to  bail. 

I  isn.  AdmisBloii  to  liaU  deflnod. 

11269.  TaUag  of  baa  defined. 

S  1270.  Offense  not  bailable. 

S  1271.  Defendant  when  admitted  to  baH  before  conviction. 

S  1272.  When  admitted  to  bail  after  conviction  and  nponappeaL 

S  1273.  Nature  of  bait 

S  i274.  When  bail  is  matter  of  discretion,  notice  of  application  mnsl 
be  given  to  district  attorney. 

1268.  Admiflsion  to  bail  Is  the  ozder  of  a  coUapetent 
coart  or  magistrate  that  the  defendant  be  discharged  from 
actual  custody  upon  baiL 

Admission  to  bail— See  54  Cal.  103.  Release  on  ball  is  not  imprison- 
meut  daring  the  period  of  such  reiease—il  Cal.  210.  See  ante,  SS  822, 
note,  874. 

1269.  The  taking  of  bail  consists  in  the  acceptance, 
by  a  competent  court  or  magistrate,  of  the  undertaking  of 
sufficient  bail  for  the  appearance  of  the  defendant,  accord* 


i 
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ing  to  tlie  termn  of  the  undertaking,  or  that  the  bail  will 

pay  to  tlie  people  of  this  State  a  specified  sum. 

Taking  bail  defined.— A  prisoner  arrested  for  felony  must,  in  order 
to  procure  lull,  bo  luken  before  the  magistrate  who  issued  the  war> 
rant,or  suuie  other  magistrate  in  the  same  county— 54  Cal.  103.  tni 
fixing  the  Hiimunt  of  bull,  the  sole  purpose  should  be  to  cause  the  ap- 
pearance of  tlio  acrusod  to  answer  the  charge— 54  Cal.  75;  see  ante^  I 
823.  The  sum  of  one  iiundred  and  twelve  thousand  dollars  is  not  ex* 
cessive  for  tcu  distinct  felonies,  such  being  the  amount  alleged  to 
have  been  taken  by  the  prisoner  by  reason  of  said  felonies— 53  Cal. 
410.  Fifteen  thousand  dollars  is  not  excessive  on  the  charge  of  assault 
to  murdeiv-44  Cal.  555.   See  antep  i  822. 

1270.  A  defendant  charged  with  an  offense  punish* 
able  with  death  cannot  be  admitted  to  bail,  when  the 
proof  of  his  guilt  is  evident  or  the  presumption  thereof 
great.  The  finding  of  an  indictment  does  not  add  to  the 
strength  of  the  proof  or  the  presumptions  to  be  drawn 
therefrom. 


OWuuM  not  bailable.— Admission  to  bail  In  capital  cases,  where  the 
Toof  is  evident  and  the  presumption  great,  may  be  made  matter  of 
[iscretiou,  or  may  be  forbidden  by  legislation— 19  CaL  541 ;  54  Cal.  103; 


oof  is  evident  and  the  presumption  great,  may  be  made  matter 
__scretiou,  or  may  be  forbidden  by  legislate  -  "^ '--•  ---  -'«-.  - 
Const.  Prov.  ante,  page  15.   See  antet  S  821. 

1271.  If  the  charge  is  for  any  other  offense,  he  may 
be  admitted  to  bail  before  conviction,  as  a  matter  of 
right. 

Bail  as  matter  of  right.— In  all  other  than  capital  cases,  bail  is  a 
matter  of  right— see  54  Cal.  103 ;  Const.  Prov.  ante,  page  15.  Where  the 
Jury  are  unable  to  agree  upon  a  verdict,  and  were  discharged  without 
consent,  thereby  protracting  defendant's  confinemeut  in  addition  to 
long  imprisonment  before  trial,  he  should  be  admitted  to  bail— 41  CaL 
22U.  The  practice  of  admittii^ir  persons  charged  with  felony  to  baU. 
without  an  examination  of  witnesses  for  the  people,  is  unauthorized 
by  statute— 39  Cal.  705.  The  constitution  declaring  bail  a  matter  of 
right,  contemplates  only  those  cases  in  which  the  party  has  not  been 
convicted-41  Cal.  29;  7  Peters,  568. 

1272.  After  conviction  of  an  offense  not  punishable 
with  death,  a  defendant  who  has  appealed  may  be 
admitted  to  bail— 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a 
judgment  imposing  a  fine  only. 

2.  As  a  matter  of  discretion  in  all  other  cases. 
Admission  to  bail  is  a  matter  in  the  discretion  of  the  iadge-48  CaL 

a;  id.  553:  41  id.  80;  44  id.  555:  and  it  ought  in  the  first  Instance  to  be 
exercised  by  the  court  or  Judge  who  tried  the  case— 48  Cal.  553.  Stat- 
utes making  bail  after  conviction  a  matter  of  discretion,  are  conatitu* 
tional— 41CaI.  29.  It  is  a  discretion  measured  by  le«il  rules  and  by 
reference  to  the  analogies  of  the  iaw-48  CaL  (160;  48  id.  ft. 
Pmr.  Cods.— 44. 
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1273.  If  the  offense  is  bailable,  the  defendant  may  be 
admitted  to  bail  before  conviction— 

1.  For  his  appearance  before  the  magistrate,  on  the 
examination  of  the  charge,  before  being  held  to  answer. 

2.  To  appear  at  the  court  to  which  the  magistrate  is 
required  to  return  the  depositions  and  statemonti  upon 
the  defendant  being  held  to  answer  after  examination. 

3.  After  indictment,  either  before  the  bench-warrant  is 
issued  for  his  arrest,  or  upon  any  order  of  the  court  com- 
mitting him,  or  enlaiging  the  amount  of  bail,  or  upon  his 
being  surrendered  by  his  bail  to  answer  the  indictment  in 
the  court  in  which  it  is  found,  or  to  which  ifc  may  be 
transferred  for  trial. 

And  after  conviction,  and  upon  an  appeal— 

1.  If  the  appeal  is  from  a  judgment  imposing  n,  fine 
only,  on  the  undertaking  of  bail  that  he  will  pay  the  same, 
or  such  part  of  it  as  the  appellate  court  may  direct,  if  the 
judgment  is  affirmed  or  modified,  or  the  appeal  is  dis- 
missed. 

2.  If  judgment  of  imprisonment  has  been  given,  that  he 
will  surrender  himself  in  execution  of  the  judgment,  upon 
its  being  affirmed  or  modified,  or  upon  the  appeal  being 
dismissed,  or  that  in  case  the  judgment  be  reversed,  and 
that  the  cause  be  remanded  for  a  new  trial,  that  he  will 
appear  in  the  court  to  which  said  cause  may  be  remanded, 
and  submit  himself  to  the  orders  and  process  thereof. 
[Approved  February  15th,  187G.] 

See  ante,  S  1269»  and  note. 

Sttbd.  S.  If  a  party  be  committed  for  an  aOeged  offense,  and  an 
Indictmeiit  be  found  against  him,  in  aproceeding  as  to  Increasinsr  or 
dlminishlnf  his  ball,  his  guilt  will  be  presumed— 44  Cal.  957;  see  M  id. 
80;  19  id.  m;  and  see  ante»  S  1270. 

1274.  When  the  admission  to  bail  is  a  matter  of  dis- 
cretion, the  court  or  officer  to  whom  the  application  is 
made  must  require  reasonable  notice  thereof  to  be  given 
to  the  district  attorney  of  the  county. 
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Abticlb  n. 

JBail  upon  being  held  to  answer  before  indictment, 

S  1277.  WtOkt!  msglstnites  maj  admit  to  boil. 

S  1278.  Ban,  how  put  In,  and  fonn  of  the  undeitftklng. 

S  1379.  Quallflcatlons  of  balL 

S1280.  BaU.howtojustif^r. 

§1281.  On  aUowaoee  of  ball,  defendant  to  tte  dischaiged. 

1277.  When  the  defendant  has  been  held  to  answer 
npon  an  examination  for  a  public  offense,  the  admission 
to  bail  may  be  by  the  magistrate  by  whom  he  is  so  held, 
or  by  any  magistrate  who  has  power  to  issue  the  writ  of 
habeas  corpus. 

1278.  Bail  is  put  in  by  a  written  undertaking,  execu* 
ted  by  two  sufficient  sureties,  (with  or  without  the  de- 
fendant, in  the  discretion  of  the  magistrate)  and  acknowl- 
edged before  the  court  or  magistrate,  in  substantially  the 
following  form : 

"An  order  having  been  made  on  the day  of ,  a.  j> 

e^hteen ,  by  A.  B.,  a  justice  of  the  peace  of ' 

county,  (or  as  the  case  may  be)  that  C.  D.  be  held  to 
answer  upon  a  charge  of  (stating  briefly  the  nature  of  the 
offense),  upon  T7hich  he  has  been  admitted  to  bail  in  the 

sum  of dollars;  we,  E.  F.  and  G.  H.,  (stating  their 

place  of  residence,  and  occupation)  hereby  undertake 
that  the  above  named  C.  D.  will  appear  and  answer  the 
charge  above  mentioned,  in  whatever  court  it  may  be 
prosecuted,  and  will  at  all  times  hold  himself  amenable 
to  the  orders  and  process  of  the  court,  and  if  convicted^ 
will  appear  for  judgment,  and  render  himself  in  execu- 
til)il  thereof ;  or,  if  he  fails  to  perform  either  of  these  con- 
ditions, that  we  will  pay  to  the  people  of  the  State  of 

C&Ufomia  the  sum  of dollars"  (inserting  the  sum  in 

which  the  defendant  is  admitted  to  bail.) 

Bail-bond.—Ball  is  taken  by  a  recognizance  executed  by  sureties,  and 
the  accused  need  not  sign  it,  and  upon  forfeiture  the  proceedings  on 
the  recognizance  can  only  be  by  action  against  the  siurefles— 19  Cai.  676. 
A  liail-bond  need  not  state  in  what  court  defendant  shall  appear,  as  the 
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law  provides  in  what  court  he  shall  be  tried-7  Cal.  402.  This  section 
m^plies  to  the  bond  to  be  Riven  for  appearance  before  tho  magistrate 
on  examination— M  Cal.  406.  Tbo  recltai  in  the  bail-bond  in cum-luaive 
on  the  Ob' Igors— 54  Cal.  408.  The  liability  of  the  snretiea  attaches  as 
soon  as  the  party  is  released,  and  it  is  fixed  by  a  breach  of  its  condi- 
tions and  a  forfeiture  declared  and  entered  in  the  court— 37  i;al.  27L 
The  Justification  forms  no  part  of  the  contract-d?  Cal.  271 ;  and  no  In- 
dorsement of  approval  on  fiie  recosrnizance  la  necessary— 37  id.  271 ;  see 
181d.496. 

1279.  The  qualifications  of  bail  are  as  follows : 

1.  Each  of  them  must  be  a  resident,  householder,  or 
freeholder  within  the  State;  but  the  court  ormagl  trate 
may  refuse  to  accept  any  person  as  bail  who  is  not  a  resi- 
dent of  the  county  where  bail  is  offered. 

2.  They  must  each  be  worth  the  amount  specified  in 
the  undertaking,  exclusiye  of  property  exempt  from  exe- 
cution; but  the  court  or  magistrate,  on  taking  bail,  may 
allow  more  than  two  sureties  to  justify  severally  in 
amounts  less  than  that  expressed  in  the  undertaking,  if 
the  whole  justification  be  equivalent  to  that  of  sufficient 
baU. 

1280.  The  bail  must  in  all  cases  justify  by  affidavit 
taken  before  the  magistrate,  that  they  each  possess  the 
qualifications  provided  in  the  preceding  section.  The 
magistrate  may  further  examine  the  bail  upon  oath  con- 
cerning their  sufficiency,  in  such  manner  as  he  may  deem 
proper. 

1281.  Upon  the  allowance  of  bail  and  the  execution  of 
the  undertaking,  the  Magistrate  must,  if  the  defendant  ia 
in  custody,  make  and  sign  an  order  for  his  discharge, 
upon  the  delivery  of  which  to  the  proper  officer,  the  de- 
fendant must  be  discharged. 

Release  of  prisoner  .•An  oral  order  of  a  police  Judge  from  the 
bench  that  the  prisoner  be  released,  certified  by  the  clerk  to  the 
prison-keeper,  and  followed  by  his  release,  is  a  sufilcient  compUanoe 
with  the  statute,  and  renders  the  bond  obligatory— 54  Cal.  408. 

Authority  over  person  of  defendant— If  bail  has  been  preTlmttlv 
taken,  and  is  deemed  sufficient  securi^.the  court  may  permit  it  to 
standi  if  not.  the  court  may  order  defenoant  Into  cnstooy— 86  CaL  107, 
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Abtiglb  m. 

Bail  upon  an  indictment  h^ore  conviction, 

S  1284.  When  offense  Is  not  capltaL 

S  1285.  When  the  offense  is  c^iitaL 

S  1288.  Bail  on  habeas  corpns. 

S  1287.  Form  of  undertaking. 

I  1288.  Sections  applicable  to  <iuaUflcatlon8,et6. 

1 1289.  Increase  or  reduction  of  baiL 

1284.  When  the  offense  charged  is  not  punishable 
with  death,  the  officer  serving  the  bench-warrant  must,  if 
required,  take  the  defendant  before  a  magistrate  in  the 
county  in  which  it  is  issued,  or  in  which  he  is  arrested, 
for  the  purpose  of  giving  baiL    [In  effect  April  9th,  1880.] 

.  1285.  If  the  offense  charged  is  punishable  with  death, 
the  officer  arresting  the  defendant  must  deliver  him  into 
custody,  according  to  the  command  of  the  bench-warrant. 
[In  effect  April  9th,  1880.] 

1286.  When  the  defendant  is  so  delivered  into  custody, 
he  must  be  held  by  the  sheriff,  unless  admitted  to  bail  on 
examination  upon  a  writ  of  habeas  corpus. 

1287.  The  bail  must  be  put  in  by  a  written  undertak- 
ing, executed  by  two  sufficient  sureties,  (with  or  without 
the  defendant,  in  the  discretion  of  the  court  or  magis- 
trate) and  acknowledged  before  the  court  or  magistrate, 
in  substantially  the  following  form: 

"An  indictment  having  been  found  on  the day  of 

,  A.  D.  eighteen  ,  in  the  County  Court  of  the 

county  of  ,  charging  A.  B.  with  the  crime  of ', 

(designating  it  generally)  and  he  having  been  admitted 

to  bail  in  the  sum  of dollars,  we,  0.  D.  and  E.  F.,  of 

(stating  their  place  of  residence  and  occupation)  here- 
by undertake  that  the  above  named  A.  B.  will  appear 
and  answer  the  indictment  above  mentioned,  in  whatever 
court  it  may  be  prosecuted,  and  will  at  all  times  render 
himself  amenable  to  the  orders  and  process  of  the  court, 
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and,  if  conTicted,  will  appear  for  jadgment  and  render 
himself  in  execution  thereof;  or,  if  he  fails  to  perform 
either  of  these  conditions,  that  we  will  pay  to  the  people 
of  the  State  of  Caliloniia  the  som  of  — -  dollars  "  (insert- 
ing the  sum  in  which  the  defendant  is  admitted  to  bail). 
Undertaking.— The  Justlflcfttloii  f  onns  no  Muri  of  tbe  contract,  and 
in  no  manner  affects  the  liability  of  the  soretiea-^  CaL  271.  See  ante, 
1278,  note;  m^piut*  S  U73^c^ ^eg. 

1288.  The  provistons  contained  in  sections  tw^ve  hund- 
red and  seventy-nine,  twelve  hundred  and  eighty,  and 
twelve  hundred  and  eighty-one,  in  relation  to  bail  before 
indictment,  apply  to  bail  after  indictment.  [Approved 
March  30th,  in  effect  July  Ist,  1874.] 

1289.  After  a  defendant  has  been  admitted  to  ball 
upon  an  indictmeri  or  information,  the  court  iu  which 
the  charge  is  pending  may,  upon  good  cause  shown,  either 
increase  or  reduce  the  amount  of  bail.  If  the  amount  be 
Increased,  the  court  may  order  the  defendant  to  be  com- 
mitted to  actual  custody,  unless  he  give  bail  in  such  in- 
creased amount.  If  application  be  made  by  the  defendant 
for  a  reduction  of  the  ainount,  notice  of  the  apitUcatioii, 
must  be  served  upon  the  dii^trict  attorney,  [Jji  elteot 
AprU  9th,  1880.] 

ABTICIiB  iv. 

BaU  on  appeal, 

S  1291.   Who  may  admit  to  bail. 

S  1292.  Bail,  qualifications  of,  and  condition  of  frndertaldng.  . 

1291.  In  cases  in  which  defendant  may  be  admitted  ix> 
bail  upon  an  appeal,  the  order  admitting  him  to  bail  may 
be  made  by  any  magistrate  having  the  power  to  issue  a 
writ  of  habeas  corpus,  or  by  the  magistrate  before  whom 
the  trial  was  had.    [In  effect  February  25th,  1878.] 

Increasing  and  redncing  bail.— The  authority  and  discretion  of  the 
court  having  inrisdiction  of  the  offense,  should  be  exercised  in  admit- 
tingr  to  bail,  incresisins  or  reducing  ball,  and  whenever  substantial 
Justice  may  thereby  be  promoted— 44  Gal.  557.  Upon  tai  application 
after  commitment  for  reduction  of  bail,  the  court  or  judge  is  not  au- 
thorised to  Interfere  unless  the  bail  Is  unreasonably  great  and  clearly 
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dinnoportloiifite  to  tbe  offense.  ▲  mere  difference  between  tbe 
Inage  and  tbe  committing  maa^strato  Is  not  sufficient  to  justify— 54 
vaL  75:  44  Id.  MB.  Upon  an  application  to  reduce  bail  after  an  ludlc^ 
ment,  the  guilt  of  the  prisoner  Is  presumed— 64  Gal.  80;  44  Id.  535.  Bee 
anie,  1 1273,  and  note. 

Bail  on  appeal.— Admission  to  ball,  pendixig  appeal,  after  convic- 
tion for  felony,  is  a  matter  of  discretion  and  should  not  be  allowed 
except  under  extraordinary  circumstances— 54  Cal.  75;  4»  id.  681. 
Ponding  appeal,  a  Judge  may  admit  to  l>ail  a  prisoner  convicted  and 
sentenced  for  man8laHghter-48  Cal.  553.  One  who  applies  on  habeas 
corpus,  pending  an  appeal  after  a  conviction  for  raanslangrhtcr.  must, 
in  lUs  petition,  state  Tacts  on  which  the  court  can  exercise  ati  iiitelli* 
gent  discretion,  such  as,  that  Injustice  has  been  done  hlin  durlutf  the 
mal,  and  that  the  appeal  has  been  talcen  In  good  faith  and  the  like— 
41  CaL  30.  The  authority  of  the  superior  Judge,  in  case  the  writ  of 
habeas  corpus  is  made  returnable  before  him,  is  the  same  ns  the 
authority  of  the  supreme  Judge  issuing  the  writ-Ai  Ci^*  818;  491d.ii83. 

See  ofi^e,  SS  852-4, 829, 862, 874-5, 9^-^. 

1292.  The  bail  must  possess  the  qualifications,  an^l 
V^oist  be  put  is,  in  all  respects,  as  provided  in  article  two 
of  this  chapter,  except  that  the  undertaking  mast  be 
ponditiozied  as  prescribed  in  section  twelve  hundred  and 
peyenty-'tliree,  forundert^^gs  of  bail  on  appeal. 

ARTICLE  V. 

D^[kOsU  instead  of  bail, 

S  1280.   Deposit,  when  a«d  how  made. 

S  1290.  ICay,  after  bail  is  given  and  before  f orfeltore. 

S  1297.  Deposit  to  be  applied  to  pajrment  of  Judgment  and  fine. 

1295.  The  defendant,  at  any  time  after  an  order  ad* 
mitting  him  to  bail,  instead  of  giving  bail,  may  deposit 
with  the  clerk  of  the  court  in  which  he  is  held  to  answer, 
the  sum  mentioned  in  the  order,  and  upon  delivering  to 
the  officer  in  whose  custody  he  is  a  certificate  of  the  de- 
posit, he  must  be  discharged  from  custody. 

1296.  If  the  defendant  has  given  bail,  he  may,  at  any 
time  before  the  forfeiture  of  the  undertaking,  in  like  man- 
ner dex>osit  the  sum  mentioned  in  the  recognizance,  and 
upon  the  deposit  being  made  the  bail  is  exonerated. 

1297.  When  money  has  been  deposited)  if  it  remains 
on  deposit  at  the  time  of  a  judgmei^t  for  the  payment  of  a 
fine,  the  county  clerk  must,  under  the  direction  of  thp 
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court,  apply  the  money  in  satisfaction  thereof,  and  after 
satisfying  the  fine  and  costs,  must  refund  the  surplus,  if 
any,  to  the  defendant. 

Abticub  yz 

Surrender  of  the  d^endant, 

S  1300.  Surrender,  by  whom,  when,  and  how  made. 
S  1301.  Defendant,  how  surrendered. 
S  1302.  Betum  of  deposit  on  surrender. 

1300.  At  any  time  before  the  forfeiture  of  their  under- 
taking the  bail  may  (surrender  the  defendant  in  their  ex- 
oneration, or  he  may  surrender  himself,  to  the  ofiBcerto 
whose  custody  he  was  committed  at  the  time  of  giving 
bail,  in  the  following  manner: 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must 
be  delivered  to  the  officer,  who  must  detain  the  defendant 
in  his  custody  thereon  as  upon  a  commitment,  and  by  a 
certificate  in  writing  acknowledge  the  surrender. 

2.  Upon  the  undertaking  and  the  certificate  of  the 
officer,  the  court  in  which  the  action  or  appeal  is  pending 
may,  upon  notice  of  five  days  to  the  district  attorney  of 
the  county,  with  a  copy  of  the  undertaking  and  certificate, 
order  that  the  bail  be  exonerated,  and  on  filing  the  order 
and  the  papers  used  on  the  application,  they  are  exoner* 
ated  accordingly. 

1301.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  before  they  are  finally  discharged, 
and  at  any  place  within  the  State,  may  themselves  arrest 
him,  or  by  a  written  authority,  indorsed  on  a  certified  copy 
of  the  undertaking,  may  empower  any  person  of  suitable 
age  and  discretion  to  do  so. 

1302.  If  money  has  been  deposited  instead  of  bail, 
and  the  defendant,  at  any  time  before  the  forfeituro 
thereof,  surrenders  himself  to  the  officer  to  whom  the  com« 
mitment  was  directed,  in  the  manner  provided  in  the  last 
two  sections,  the  court  nmst  order  a  return  of  the  deposit 
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to  the  defendant,  upon  producing  the  certificate  of  the 
officer  showing  the  surrender,  and  upon  a  notice  of  five 
days  to  the  district  attorney,  with  a  copy  of  the  certificate. 

ASTICLB  YH. 

Forfeiture  of  the  w^rtakvng  of  5ai7  at  of  thA  depoeit  of 
money, 

S  1805.   How  forfeited,  aad  how  f orfeltare  dlscliarged. 

S  1806.   Foif eiture  to  be  enforced  by  action. 

S  1307.  Deposit,  when  forfeited,  how  disposed  of. 

1305.  If,  without  sufficient  excuse,  the  defendant  neg- 
lects to  appear  for  arraignment  or  for  trial  or  judgment, 
or  upon  any  other  occasion  when  his  presence  in  court 
may  be  lawfully  required,  or  to  surrender  himself  in  exe- 
cution of  the  judgment,  the  court  must  direct  the  fact  to 
be  entered  upon  its  minutes,  and  the  undertaking  of  bail, 
or  the  money  deposited  instead  of  bail,  as  the  case  may 
be,  is  thereupon  declared  forfeited.  But  if  at  any  time 
before  the  final  adjournment  of  the  court,  the  defendant 
or  his  bail  appear  and  satisfactorily  excuse  his  neg- 
lect, the  court  may  direct  the  forfeiture  of  the  undertak- 
ing or  the  deposit  to  be  discharged  upon  such  terms  as 
may  be  just. 

1306.  If  the  forfeiture  is  not  discharged,  as  provided 
in  the  last  section,  the  district  attorney  may  at  any  time 
after  the  adjournment  of  the  court  proceed  by  action  only 
against  the  bail  upon  their  undertaking. 

1307.  If,  by  reason  of  the  neglect  of  the  defendant  to 
appear,  money  deposited  instead  of  bail  is  forfeited,  and 
the  forfeiture  is  not  discharged  or  remitted,  the  clerk  with 
whom  it  is  deposited  must,  immediately  after  the  final 
Adjournment  of  the  court,  pay  over  the  money  deposited 
to  th64)oanty  treasurer. 
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AbticIiB  Tin. 

Reeommitment  of  the  d^endant,  after  having  given  baUwF 
deposited  money  instead  of  hail, 

$  1310.  In  what  cases. 

S  1311.  Contents  of  order. 

S  1312.  Defendant  may  be  arrested  In  any  county. 

S  1313.  If  for  failure  to  appear,  defendant  must  be  committed. 

S  1314.  If  for  other  cause,  be  may  be  admitted  to  ban. 

S  ISll.  Ball  In  such  case,  by  whom  taken. 

S  1316.  Form  of  the  undertaking. 

S .  1317.  Bail  must  possess  what  quaUflcatious,  and  bow  put  In. 

1310.  The  court  to  which  the  committing  magistxate 
returns  the  depositions,  or  in  which  an  indictment,  in- 
formation, or  appeal  is  pending,  or  to  which  a  judgment 
on  appeal  is  remitted  to  be  carried  into  effect,  may,  by  aa 
order  entered  upon  its  minutes,  direct  the  arrest  of  the 
defendant  and  his  commitment  to  the  officer  to  whose 
custody  he  was  committed  at  the  time  of  giving  bail,  and 
his  detention  until  legally  discharged,  in  the  followin^^ 
cases : 

1.  When,  by  reason  of  his  failure  to  appear,  he  has  in- 
curred a  forfeiture  of  his  bail,  or  of  money  deposited 
instead  thereof. 

.  2.  When  it  satisfactorily  appears  to  the  court  that  his 
bail,  or  either  of  them,  are  dead  or  insufficient,  or  have 
removed  from  the  State. 

3.  Upon  an  indictment  being  found  or  information  filed 
in  the  cases  provided  in  section  nine  hundred  and  eighty- 
flve.    [In  effect  April  9th,  1880.] 

1311.  The  order  for  the  recommitment  of  the  defend- 
ant must  recite  generally  the  facts  upon  which  it  is 
founded,  and  direct  that  the  defendant  be  arrested  by  any 
sheriff,  constable,  marshal,  or  policeman,  in  this  State» 
and  committed  to  the  officer  in  whose  custody  he  was  at 
the  time  he  was  admitted  to  bail,  to  be  detained  until 
legally  discharged. 
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1312.  The  defendant  may  be  arrested  pnrsaant  to  the 
order,  upon  a  certified  copy  thereof,  in  any  county,  in  the 
same  manner  as  upon  a  warrant  of  arrest,  except  that 
when  arrested  in  another  county  the  order  need  not  "N 
indorsed  by  a  magistrate  of  that  county. 

1313.  If  the  order  recites,  as  the  ground  upon  which  it 
is  made,  the  failure  of  the  defendant  to  appear  for  judg- 
ment upon  conviction,  the  defendant  must  be  committed 
according  to  the  requirement  of  the  order. 

1314.  If  the  order  be  made  for  any  other  cause,  and 
the  offense  is  bailable,  the  court  may  fix  the  amount  of 
bail,  and  may  cause  a  direction  to  be  inserted  in  the  order 
that  the  defendant  be  admitted  to  bail  in  the  sum  fixed, 
which  must  be  specified  in  the  order. 

1315.  When  the  defendant  is  admitted  to  baU,  the 
bail  may  be  taken  by  any  magistrate  in  the  county  haying 
authority  in  a  similar  case  to  admit  to  bail,  upon  the  hold- 
ing of  the  defendant  to  answer  before  an  indictment,  or 
by  any  other  magistrate  designated  by  the  court. 

1316.  When  bail  is  taken  upon  the  recommitment  of 
the  defendant,  the  undertaking  must  be  in  substantially 
the  follo^ving  form: 

"  An  order  having  been  made  on  the day  of ,  a. 

D.  eighteen ,  by  the  court,  (naming  it)  that  A.  B.  be 

admitted  to  bail  in  the  sum  of dollars,  in  an  action 

pending  in  that  court  against  him  in  behalf  of  the  i>eople 
of  the  State  of  California,  ux>on  an  (information,  present* 
ment,  indictment,  or  appeal,  as  the  case  may  be),  we,  C. 
D.  and  E.  F.,  of  (stating  their  places  of  residence  and 
occupation),  hereby  undertake  that  the  above  named  A. 
B.  will  appear  in  that  or  any  other  court  in  which  his 
appearance  may  be  lawfully  required  upon  that  (informa- 
tion, presentment,  indictment,  or  appeal,  as  the  case  may 
be),  and  will  at  all  times  render  himself  amenable  to  its 
orders  and  process,  and  appear  for  judgment  and  sur- 
render himself  in  execution  thereof;  or,  if  he  fails  to  per* 
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form  either  of  these  conditions,  that  we  wiU  pay  to  the 

people  of  the  State  of  California  the  stun  of dollars," 

(insert  the  sum  in  which  the  defendant  is  admitted  to 
baU). 

1317.  The  baU  most  possess  the  qnalifications,  and 
must  be  put  in,  in  all  respects,  in  the  manner  prescaibed 
in  article  two  of  this  chapter. 
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CHAPTEE  n. 

WHO  MAT  BB  WITinESSBS  IN  CBDCIVAIi  ACTIONS. 

$1131.  'Whoareoompetentwitneflses. 

S  1322.  When  busluuid  and  wife  are  not  competent  witnesses. 

S  U2S.  When  the  defendant  Is  not  a  competent  witness. 

1321.  The  rules  for  determining  the  competency  of 
witnesses  in  civil  actions  are  applicable  also  to  criminal 
actions  and  proceedings,  except  as  otherwise  provided  in 
this  Code. 

Witnesaesw— Boles  for  determining  the  competency  of  witnesses— 
47  Cal.  125.  The  Act  of  1866,  autborizinff  accused  persons  to  become 
witnesses  in  tbelr  own  behalf,  bad  no  application  to  examinations  be- 
fore committing  magi8trates-43  Cal.  &d:  buttbisact  has  been  abol- 
ished by  this  section  of  theCode~47  Id.  166;  and  if  a  person  accused 
of  crime  volantarUy  and  freely  offers  himself  as  a  witness  at  his  pre- 
liminary examination,  without  undue  influence,  his  testimony  may  be 
used  in  evidence  against  him  on  his  trial— id.  Tlio  restriction  upon 
the  competency  or  a  witness  must  be  strictly  construed  in  favor  of 
Ufe,  liberty,  and  pubUc  justice-27  Cal.  638. 

Witnesses,  who  competent.— All  persons  who  are  disinterested 
and  not  infamous,  are  competent  witnesses,  and  are  presumed  to  be  so 
nntil  the  contrary  is  shown— 7  Eng.  782.  Tho  attorney  who  acted  for 
defendant  on  the  preliminary  examination,  but  not  retained  at  the 
trial,  is  a  competent  witness— 14  Gray,  402.  A  person  deaf  and  dumb 
may  testify  by  signs,  through  an  interpreter— 8  Conn.  93.  So,  an  in- 
former is  a  competent  witness— 3  McLean,  63 :  id.  2i)9.  A  Juror  is  not 
Incompetent  as  a  witness  in  a  proper  case,  but  he  cannot  impeach  ids 
own  Yerdict-48  Cal.  90 ;  fi3  id.  491 ;  2  Halst.  244. 

If  a  innatio  has  such  a  share  of  understanding  as  enables  him  to 
remember  the  events,  and  has  a  Icnowledge  of  right  and  wrong,  he  is 
competent-25  Oratt.  865.  If  a  child  under  the  age  of  seven  years  has 
salhcient  knowledge  of  the  nature  and  circumstances  of  an  oath,  he 
may  be  a  witnes»-2  Ala.  275;  and  this  is  to  be  determined  by  the 
oourt-id.;  2  AUen,  295;  see  47  Ga.  524;  31  Ind.  90;  3  Brev.  339. 

Where  a  boy  nine  years  of  age  stated  that  he  did  not  Icnow  the 
nature  of  an  oath,  he  is  not  competent— 6  Parker  Cr.  R.  126.  Being 
imder  twenty-one  years  of  age  is  not  such  proof  of  another's  control 
as  to  avail  in  a  trial  for  larceny— 29  Cal.  4 14.  The  officer  wbo  arrested 
tho  prisoner  is  a  competent  witness— Thach.  C.  C.  1.  So,  of  a  person 
who  aided  the  officer  in  the  arrest— 8  m.  368.  A  prosecutor  is  a  com- 

Kitent  witness  for  the  State— Walk.  7;  but  see  3  mna,  475.  A  person 
om  whom  goods  have  been  stolen  is  a  competent  witness— 9  Mass. 
aO;  1  Nott.  AbIcO,  91;  but  not  when  entitled  to  treble  the  value  of  the 
property  stolen— 14  N.  H.  464. 

A  person  convicted  of  an  infamous  crime  is  a  competent  witness 
before  sentence— 2  McLean,  325:  7  Ired.  225;  and  one  convicted  in 
another  State  is  not,  therefore  incompetent— 23  Ala.  44;  6  Oratt  70ft; 
Pev.  Code.— 4Lft. 
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but  see  8  HawkB,  S9S.  In  New  York,  a  person  convicted  of  perjury  Is 
not  competent  to  be  a  witness- 1  Parker  Cr.  B.  241;  but  a  person  con- 
victed or  petit  larceny  as  a  first  oflFense,  is  not  incompetent— 22  N.  Y 
317.  In  Massachusetts,  a  person  convicted  of  larceny  is  incompetent 
to  testify--8  Met.  631. 

In  general,  a  codefenduit  cannot  be  a  witness  nntn  be  has  ceased 
to  bo  a  party,  by  acauittal  or  entry  of  nolle  prosequi  as  to  bim,  or 
otherwlse-lO  Jolms.l;5;  15  Mo.  28;  16  Id.  885;  39N.H.283.  Thedia- 
chargo  must  be  at  the  trial  before  defendant  has  gone  into  his  defense, 
by  the  court  of  its  own  motion,  or  on  application  of  the  district  attor- 
ney—48  Cal.  253.  A  codefendant  on  a  separate  trial  is  not  entitled  to 
have  his  codcfendant  as  a  witness— 9  N.  Y.  88;  5  Parker  Cr.R.  119; 
but  one  Jointly  indicted  with  another  is  competent— 6  Parker  Gr.  B. 
114;  1  GaTeiorsee  37  Miss. 422;  39 id. 670.      .  ^ 

An  accomplice  should  not  be  made  a  witness  without  an  order  of 
the  court,  ou  applicatlou,  showing  that  there  is  no  other  witness  hy 
whom  the  offense  cau  be  proved— 1  Iowa.  316;  9  Cowen,  707;  2  Va.  Cas. 
493;  4  Wash.  G.  C.  428.  He  may  be  a  witness  when  tried  separately-^ 
Mo.  1;  and  he  is  not  discharged  from  punishment  by  volmitarily 
giving  his  evidence— 11  Fla.  217:  so,  the  principal  may  be  a  w^itnoss 
against  the  accessory— 2  Barb.  216.  Where  two  are  iointly  inillcted, 
the  husband  of  ouels  not  a  competent  witness  for  the  other,  before 
conviction  or  acquittal— 1  Doug.  (Mich.)  48;  8  Wis.  823;  see  2  Humph. 
99.  So,  as  to  the  wife  on  her  separate  trial— 1  Wheel.  C.  C.  47f);  but  bv 
statute  a  husband  or  wife  may  be  compelled  to  testify  against  each 
other— 63  Me.  210;  and  see  64  N.  0. 614. 

A  State  may  legislate  as  to  the  rules  of  evidence-40  Cal.  198:  id. 
240.  That  a  Chinaman  cannot  be  a  witness  against  a  white  man,  does 
not  change  the  rules  of  evidence  either  as  to  admission  of  testimony 
or  of  proof  necessary  to  convict— 31  Cal.  573.  Ihe  testimony  of  a 
Chinese  witness  is  not  admissible,  under  the  existing  law,  sgaiust  a 
white  person,  but  under  the  Code  the  rule  was  changed— 45  Cal.  67. 
The  fourteenth  amendment  of  the  Federal  Constitution  does  not  con- 
flict with  the  power  of  the  Legislature  as  to  the  exclusion  of  testi- 
mony in  the  Stote  courts— 40  CiU.  207;  overruling  36  CaL  658.  See  17 
Cal.  63;  27  id.  638. 

It  is  not  a  valid  objection  to  a  witness  that  his  name  is  not  entered 
on  the  indictment-19Cal.426;  22  id.  348;  29  id.  563;  but  it  may  be  a 
ground  for  postponement— 6  Cal.  96.  The  competency  of  a  wl  tness  is 
notairectedl)yhisrelJgiou8belief-3  McLean,  175;  1  Swan,  411;  2  ni. 
29;  see  43  Cal.  29;  3  Gratt.  633.  A  party  may  show  a  want  of  compe* 
tency  in  a  witness  by  examining  him  on  Ills  voir  dire,  or  prove  it  oy 
other  testimony— see  26  CaL  139.    See  Code  of  Civ.  Proc.  §§  1878-1881. 

Testimony  of  experts.— There  is  no  rule  of  law  fixing  the  precise 
amount  of  experience  or  degree  of  skill  necessary  to  constitute  an  ex- 
pert—105  Mass.  62;  see  14  Gray,  335.  Professional  witnesses  can  only 
give  their  opinion  on  questions  of  skill  or  science— 1  Denio,  282;  1 
FarkerCr.  B.  464;  4  Zab.  843;  but  their  opinions  as  experts  derived 
ttom  books  are  not  admissible  in  evidence— S3  N.  H.  484;  12  Rich.  321. 

A  medical  or  other  professional  witness  cannot  give  opinions  out" 
Bide  of  his  art  or  prof ession— 17  Ohio  St.  515.  An  expert,  after  having 
made  a  post  mortem  examination  of  the  body  of  a  female,  may  give 
bis  opinion  that  she  had  been  pregnant,  and  an  opinion  as  to  the  cause 
of  her  death— JJ2  Me.  369.  An  expert  cannot  be  permitted  to  give  a 
mere  opinion  not  based  on  facts— 21  Cal.  261;  23  Tex.  331.  When  the 
facts  arc  disputed,  the  question  should  be  stated  hypothetlcally— 46 
Mo.  224.  An  expert  who  has  heard  only  a  portion  of  the  evidence, 
cannot  testify  to  an  opinion  based  on  such  portion— 9  Kan.  257.  An 
expert  who  lias  heard  the  whole  evidence,  cannot  give  his  opinion  aa 
to  the  effect  of  such  evldence-^1  Wis.  178.  Y^iere  an  interpreter  la 
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•filiploTed,  and  there  Is  a  dispute  as  to  the  meaning  of  a  word,  the  ac- 
ensed  Is  entitled  to  introduce  evidence  as  to  the  meaning  of  the  word 
-23111.17. 

When  a  witness  is  examined  as  an  expert,  the  other  party  may 
cross-examine  him  by  taking  his  opinion  based  on  another  state  of 
assumed  facts*  or  on  a  hypothetical  case— 35  Ind.  496.  Medical  experts, 
after  having  given  their  opinions  on  the  direct  examination,  may  be 
questioned  oy  the  prisoner  to  test  their  slcill  and  capacity,  and  the 
correctness  of  their  conclusions— 12  N.  Y.  358. 
'  Opinion  of  witnesses.— A  witness,  though  not  an  expert,  may 
give  his  opinion  or  impression  of  the  mentalcondltion  of  one  dying 
iTom  a  mortal  wound— 43  Cal.  34;  2  Ired.  78.  A  witness  not  caUed  as  a 
scientific  expert  may  testify  as  to  the  chemical  effect  of  a  powder  on 
writing  on  a  check  similar  to  that  by  alteration  of  which  a  forgery  was 
committed,  and  the  check  on  wliich  the  effect  was  produced  may  be 
exhibited  to  the  Jury-47  Cal.  39S. 

If  the  prosecution  introduces  testimony  showing  that  colored  spots 
found  on  prisoner's  clothes  were  blood,  he  is  not  obliged  to  show  by 
scientific  analysis  that  such  spots  were  olood.  but  may  rely  upon  the 
opinion  of  wimesses  who  saw  the  spots— 49  Cal.  489.  A  witness  may 
give  his  opinion  as  to  the  time  of  day  when  an  event  occurred,  and  the 
length  of  time  which  elapsed  between  two  events— 23  AJa.  44.  The 
mere  opinion  of  a  person  as  to  the  age  of  a  person  from  his  appearance 
alone  is  not  competent  evidence— 6  Conn.  9. 

A  witness,  even  though  not  an  expert,  who  details  a  conversation 
had  between  him  and  another,  may  in  connection  therewith  state  his 
opinion,  belief,  and  impression  as  to  the  state  of  mind  of  such  person— 
43  Cal.  32.  Where  the  remembrance  of  a  witness  is  so  faint  tbat  it  can- 
not be  characterized  as  an  undoubting  recollection,  it  is  evidence— 38 
N.  H.  3J4.  The  value  of  the  opinion  of  a  witness  may  be  tested  by 
showing  that  on  a  former  occasion  he  had  expressed  a  different  opin- 
ion, and  by  inquiring  as  to  the  grounds  of  his  change  of  opinion— 43 
CaL165.  Awltnesscannotgive  bis  understanding  of  the  meaning  of 
declarations  made  to  him  by  the  prisoner  unless  ne  is  an  interpreter 
or  expert— 13  Fla.  636. 

Where  a  witness  testified  as  to  hearing  the  sound  of  a  carriage,  he 
may  be  asked  from  what  direction  the  sound  seemed  to  come  or  from 
what  point  it  seemed  to  start— 46  N.  H.  437.  A  witness  may  bo  asked 
whether  from  the  prisoner's  conduct  and  deportment,  and  other  facts 
connected  with  them,  ho  was  to  any  extent  under  the  influence  of 
liquor— 14  N.  Y.  562.  A  witness  cannot  be  permitted  to  express  his 
opinion  of  defendant's  guilt— 14  Ala.54G;  nor  is  it  competent  for  de- 
fendant to  show  what  opinion  the  witness  expressed— 1 10  Mass.  99. 
A  witness  who  is  not  an  expert  may  testify  to  blood  stains  on  the 
clothing  of  the  defendant  at  the  time  of  his  arrest— 35  N.  Y.  id.  The 
correspondence  between  boots  and  footprints  is  a  matter  to  which  any 
person  who  has  seen  both  may  testify— 103  M<ass.  440.  The  ofAcer  of  a 
bank  may  bo  asked  whether  alterations  or  erasures  had  been  made  in 
a  certain  paper-8  HI.  644. 

Books  of  science,  as  medical  books,  are  not  admissible  in  evidence, 
either  to  sustain  or  contradict  the  opinion  of  a  witness— 3d  Md.  15 ;  11 « 
Mass.  122:  7  B.  1. 336.  It  is  not  conclusive,  but  is  to  be  weighed  by  the 
Jury»  as  other  evidence— 4  La.  An.  376. 

Bights  of  witnesses.— A  witness  may  make  use  of  a  memorandum 
taken  at  the  time  of  the  facts  contained  therein— 2  Nott.  Sd  McC.  331. 
A  witness  may  refresh  his  recollection  from  a  memorandum  made  by 
another  person,  dictated  by  him— 17  Wis.  675.  A  written  memoran- 
dum, signed  by  the  witness  oy  his  mark,  should  first  be  read  to  him 
without  comment— I  Gray,  585.  Where  the  witness,  after  examining 
a  memonndum  made  by  him»  stated  tbat  be  could  not  swear  from 


g  132X  WHO  MAY  BB  WITHSSSKS.  033 

noonectton,  Imt  that  fhe  memonmdom  is  tnie,  his  teftttmOiiTiftaa- 
missible— 3  B.  L 132.  Witness  may  use  the  plan  of  a  house  to  iUustnto 
his  evidence— 39  Cal.  ML  It  is  in  the  discretloB  of  the  court  to  aiiow  m 
witness  to  use  »  map  to  point  out  the  location  of  an  alleged  way— 197 
Mass.  232. 

Inspeotion  of  doomnents.— Opposing  ooonsti  Is  entitled  to  aa  in- 
spection  of  papers  offered  in  evidence  to  explain  them  or  disprore 
their  authenticit7-«2  Cal.  467 ;  41  Yt.  A36. 

Priifiiftee  of  wltnesa.— Whera  ttie  aDSwer  to  a  questloii  mny  fnniSsli 
evldonco  to  conviLt  iv  wltiicsd,  li£>  l^  not  bymnj  ta^i^wer  uBlnas  oat- 
em  pt  rrom  Habllky  Ijy  staLnK;— 3;i  Orott. !?«};  '£  Ma.  9ti;  7  "tax.  ;i3.  Ho 
muit  alicgo.  In  euD^Uiino  tlmt  Ikl:^  muiwerw{iuld  ttiiiit  to  prora  him 
guilty  or  ft  cfimJ  15^.1  Dirf:^g^^— '14  N.  Y.  74.  Tlio  Qucatlou  wliether  an 
aiiBwpr  TJTtil  ciimlmitti  Uw  vfMuvaa  will  be  ilcclilL'J  by  tUe  coart— 2 
Gi'oeiie.  ([ciwni  b'j'I;  '2  Mo.  S^;  47  N,  H.  113;  TUach.  C*C.  HG.  U  Is  not 
tljfjdiity  of  ttiudouit,  iinleiietidently  oT  any  oljijfxtlon,  on  the  part  of 
tJia  ^lUitiikH,  lu  liifonu  Li  Id  lliat  Ijo  Is  uotoUil^e^i  to  c^!allna^te  himself 
— t  Cu^  b.  flU J ,  IIo  i-^  I  >r5  V I  leacd  ti^»  r*;  f iisp  ta  answer  eacli  q  [K^atlofi ,  no* 
les9  Ilia  aiiawcr  Tvuukl  he^r  tUiecHy  upon  tlio  l&sue^ll>  (Joiul  t!S;  A 
<Jtatt.(i£i;  11  Mo.  UH  1  N,  Y.  37 ^f|  lU  Wt^inl.  MUj  soe4  iil.  i:.«t.  Ajid  his 
lOatuiQt claim  IliifprtviWF^o^irhi^n  tlio  qiiE^^tlou  ta  ii^ei-esaary  to  uoder- 
*t:iua  Uio  fa<:  Ui  aln-aay  voi  mil  ar  U  y  stftt^^il—a  Par  Iter  Cr>  K.  i*  Where 
he  objects  to  tguLLfy.ou  tlio  j,^roiiiLil  tUb^t  it  \tIU  erlmlcat^  hlmt  ^mt  la 
crronooiwly  cuinpylliea  lo  tetnlfyj  tiip  conviction  tafouudod  ou  tncom-' 
pctcnt  cvhlfiuce— L^J  I'lck.  3m,  it  a  wltuesa  conscol^  to  tesUfy  bo  aa 
to  crlmln;ito  hlm^(?lf  and  dpfenU^irt,  bo  mui^t  aiuiAVf^r  mil  cmcfttloiu 
legally  piittolibiicoimeFiiliie  tUa  niatEer— 10  (Iray^Ci;  13  AUm,  £63% 

The  conrt  may  in  its  discretion  allow  or  disallow  a  gnestion  whlcb 
tends  to  disgrace  or  degrade  a  witness-;)  Minn.  246.  If  a  witness  on 
cross^xamination  is  asked  if  ho  was  not  arrested  for  vagrancy,  an  ob- 

Jection  that  the  record  is  the  best  evidence  is  not  tenable,  for  an  arrest 
loes  not  imply  that  there  was  a  record-48  Gal.  838.  Section  2051  of  the 
Code  of  Civil  Procedure  allows  a  cross-examiner  to  ask  the  witness  if 
he  has  been  convicted  of  a  felony,  and  does  not  confine  the  evidence 
of  that  fact  to  the  record  of  conviction— 51  Gal.  600. 


The  testimony  of  either  husband  or  wife  which  may  tend  to  c 

Inate  each  other,  is  admissible  in  a  collateral  proceeding,  when  it  can- 
not afterwards  be  used  against  them— 9  B.  1. 361.  An  accomplice  is 
privileged  equally  with  other  witnesses— 47  N.  H.  113.  Where  he  dis- 
closes part  of  a  transaction  with  which  ho  was  criminally  concerned, 
without  claiming  his  privilege,  he  must  disclose  the  whole— 55  Cal.  S76: 
80id.26;  30N.H.540;  2dGonn.300:  23N.H.348.  Awitness  is  not  bound 
to  disclose  the  names  of  thepartles  in  Ills  employ  who  gave  informa- 
tion in  the  case  to  him— 16  Me.  293.  Communications  from  a  client  to 
his  attorney  touching  the  subject-matter  are  privileged— 40  Cal.  284; 
21  Oratt.  82*1  They  are  not  admissible  in  evidence-4U  Cal.  285;  but  a 
eodefendant  turning  state's  evidence  cannot  claim  any  privilege,  In- 
cluding confidential  communications  of  counsel— 4  luch.  414;  18  id. 
266;  29ld.  173. 

Impeaching  witness.- A  party  is  not  allowed  to  contradict  his  own 
witness,  by  asking  him  whether  he  had  not  sworn  differently  on  a 
former  occasion— 5  Denio,  112;  4  Parker  Cr.  B.  535;  22  N.  Y.  147.  Yet, 
where  the  court  has  good  reason  to  apprehend  that  the  witness  is  mis- 
taken or  has  willfully  falsified,  evidence  in  explanation  or  even  in  con- 
tradiction will  be  allowed— 49  Barb.  317;  see  2  Met.  (Ky.)  17;  but  a  party 
cannot  go  into  proof  merely  to  discredit  his  witness— 10  Gush.  69.  The 
prosecuting  witness  may  be  asked  whether  he  did  not  offer  to  com- 
pound the  felony— 8  £ng.  860;  or  whether  any  person  on  behalf  of  the 
prosecution  has  made  him  any  offer  of  reward  in  relation  to  bis  tee* 
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timoDy— 32  Pick.  394.  Tho  fact  tbat  a  witness  for  the  prosecution  h<is 
contrioated  funds  to  carry  it  on,  goes  to  liis  credibility— 1  Denio,  6'2h 
A  aUglit  difference  as  to  tbe  time  of  an  act,  is  not  sufficient  to  impeach 
hlseyidence— 3  Strob.  83.  It  is  not  limited  to  tlio  time  prior  to  the 
prosecution,  but  extends  to  the  time  of  his  examination— u  N,  H.  485: 


proof  for  a  year  and  a  half  previous  to  the  trial  is  not  too  remote— »} 
Mass.  405;  and  four  years  previously,  held  admissible— 32  Mich.  484. 
It  is  not  an  abuse  of  discretion  to  limit  the  defendant  to  eiglit  wit- 


nesses, provided  the  plaintiff  produces  no  witnesses  to  sustain  the 
credibility— 41  Gal.  67.  The  prisoner  is  entitled  to  the  same  right  of 
cross-examination  as  if  no  ruling  liad  been  made  in  regard  to  the  num- 
ber of  witnesses  on  the  subject  of  Impeaching  testimony— 55  Barb.  450. 

A  witness  may  be  impeached  on  his  statements  made  out  of  court 
—29  CaL622;  24  Ark.  620;  82  Iowa,  572;  52  Mo.  336:  see  50  N.  T.  392. 
Before  the  credibility  of  a  witness  can  be  assailed  by  something  he 
may  have  said  elsewhere,  the  witness  must  first  be  inquired  of  con- 
cerning it.  and  the  time,  place,  and  person  involved  must  be  called  to 
his  attention— 44  Cal.  457:  29  id.  622.  He  must  first  be  given  an  oppor- 
tunity to  explain  such  statements— 44  Gal.  452;  23  Gi-att.  919;  19  Ala. 
577;  14  Mo.  112;  8  La.  An.  109:  62  Mo.  129;  or  he  may  show  other  state- 
ments corresponding  with  them— 6  Blackf.  299.  Where  a  witness, 
upon  being  asked  whether  ho  did  not  make  certain  statements,  replies, 
tiSat  he  has  no  recollection,  it  may  be  proved  that  he  did  in  f:vct  make 
them— 6  Mo.  1 ;  23  Ohio  8t.  130.  When  a  witness,  after  ho  has  testified, 
declares  that  what  he  swore  to  was  false,  such  declaration  is  evidence 
to  impeach  him— 15  Wend.  419.  The  affidavit  of  a  witness,  sworn  to 
before  a  magistrate*  may  be  read  at  the  trial,  either  to  support  or  con- 
tradict his  testimony— 1  Miles,  12. 

The  nrouecution  tnay  show  Ijy  ifiUt'V  wJtneaBes.  tliat  thff  witness 
f Or  tluft-uyant  inia  kLvch  a  dllleretii:  ii.L»[::ount  at  wUiit  tjcnirrctl  jit  Cbe 
time,  from  llmt  t^jfltltltiil  to  (jii  tbu  titaud— -]  l  cal.  Ui.  WhtMia  i*  wlEneu 
tCKMlfled  differently  from  an  ^t^jnJavli:  maclo  by  him  previouaJj^,  u  may 
bo  fllio^vn  for  tlin  purptjso  ol  dlscrcafUcig  bini— I  Jones  <N.  CJ  117. 
Tboiunrter  involved  Jil  tlio  supinu^PdeoLitcjirlltitlDiii  mu^ituot  bo  mere- 
ly coHatemJ^  bqt  mu«E  ImpE'ljiiilvo  to  thfl  ls.9ni^44  Crd.  4513.  A  wltD«s$ 
cannot  be  iinpeacbud:  by  u^kln?  irreli^vjiiit  quejstlouH  in  ordtr  lo  coa- 
tradlrt  !ila  aiJawer^-44  €a1.  43ir;  2  McLyai^^Ji-J  j  5J  K,  Y.  IfjJ;  Hi  Me. 
2(i7j  see  3  Ired.  34ii.  \^ere  foLJatdr:iJ  nmtte™  tatid  xq  show  the  tem- 
per, dlspoaltioii,  or  conduct  of  tho  vvlttitd^y  toward  the  jmnSesor  the 
Bnbje(^t  of  Inquiry,  collateral  tiintter  may  ba  bbowii-^  Ired.  .na.  It  is 
not  competent  too&K  tho  wlmesii  as  to  bfs  testimony  at  a  f  utiuer  time, 
If  such  toatlmouy  waa  l]uiainl^lbl&-U  Ga.i)l9. 

The  testimony  of  a  witness,  taken  in  writing  by  a  magistrate,  may 
be  used  to  show  contradictory  statements  made  oy  him— T  Hawks,  344; 
hutfornootherpnrpose— 5H0W.  14:  4Pa.  St.  269;  19N.  Y.549;  4  Par- 
ker Gr.  B.  396.  If  ho  is  asked  if  he  has  made  a  certain  statement  hi  a 
written  instrument,  the  writing  must  be  produced— 16  Mich.  507;  50 
N.  Y.  416.  The  testimony,  as  taken  down  and  signed  by  witness  at  the 
coroner's  Inquest,  may  be  introduced  to  impeach  the  witness,  when 
taken  as  directed  by  statute— 44  Cal.  455. 

A  member  of  the  grand  jury  may  be  called  to  contradict  him— m 
Me.  267;  12Gray,16T:  53N.H.484;  1  Meigs,  127;  see  11  Gush.  137.  So, 
they  may  testify  that  tbe  person  was  not  a  witness  before  them— 11 
Cush.  137.  A  witness  may  be  contradicted  by  a  person  who  heard  him 
testify  on  a  former  hearing— 54  N.  H.  465;  and,  when  necessary  to  pro- 
mote Justice,  a  grand  Juror  may  be  compelled  to  testify  what  the  wit- 
nesses swore  to  oefore  them— 53  N.  U.aH;  I  Meigs,  127. 

No  inference  prejndicial  to  the  veracity  of  witnesses  can  be  drawn 
from  the  fact  that  they  did  not  testify  before  the  committing  magis- 
trate—26  Ala.  104.  A  witness  cannot  be  impeached  by  proving  that  he 
has  been  guilty  of  steaUng-lMcMull.  494;  5Grstt.664. 
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Where  the  matter  was  collateral,  relating  only  to  the  credlblHty 
of  the  witness,  the  extent  of  cross-examination  is  in  the  discretion  of 
the  coart— 49  Cal.  83.  Contradictory  or  confused  statements  of  a  wit- 
ness, or  one  testifying  to  facts  showing  Intimate  knowledge  of  the 
facts  under  suspicious  circumstances,  authorizes  the  greatest  latitude 
in  cross-examination— 18  Cal.  187.  The  fact  that,  after  the  prosecutor 
has  left  the  stand,  another  witness  testifies  to  certain  circumstances 
and  in  his  relation  of  them  differs  from  the  account  given  by  the  pros- 
ecutor, does  not  give  defendant  the  right  further  to  cross-examine  the 
prosectttoi^-49  Cal.  636. 

Permitting  a  cross-ezaznlner  to  recall  a  witness  to  further  cross 
examine  him.  is  in  the  discretion  of  the  court— 50  Cal.  140.  It  may  re- 
fuse where  there  was  already  some  testimony  6n  the  point— 50  CaL 
140.  District  attorneys  should  avoid  interposing  technical  objections 
to  the  admission  of  testimony  offered  by  defendant,  or  to  questioii 
further  on  cross-examhiation-52  CaL  380:  44  id.  452;  18 id.  187. 

Examination  of  witnesses.— The  court  has  aright  to  control  the 
examination  of  witnesses,  and  may  refuse  to  allow  an  improper  ques- 
tion to  be  asked— 28  Ind.  205.  So  the  extent  of  the  cross-examination 
of  a  witness  upon  matters  immaterial— 34  N.  Y.  223;  or  how  far  it  may 
be  pursued  where  the  testimony  has  taken  a  wide  range,  is  in  the  dis- 
cretion of  the  court— 43  Cal.  162;  89  id.  635.  The  court  may  permit  the 
re-examination  of  the  witnesses  as  to  facts  not  in  reply  or  rebuttal— 24 
Miss.  602.  It  has  the  discretionary  power  to  require  witnesses  to  be 
examined  out  of  the  hearing  of  each  other— 16  Ala.  672;  2  Zab.  213. 
And  where  a  witness  disobeys  an  order  to  withdraw  and  fails  to  do  so, 
it  U  in  the  discretion  of  the  court  to  permit  him  to  testify— 20  CaL 
436;  18  Ohio,  99;  24MiSS.602;  3W.ya.7Q5. 

When  a  witness  appears  adverse  in  interest  to  the  party  calling 
him,  the  admission  of  leading  questions  is  in  the  discretion  of  the 
court— 87  Me.  246;  64  id.  267.  An  interrogatory  by  the  Judge  is  not  a 
leading  question— 9  Allen,  271.  The  court  has  discretion  to  aUow  wit* 
nesses  to  be  examined  at  any  time  before  verdict— 3  Bev.  832. 

A  witness  may  be  asked  on  cross-examination  whether  he  has  been 
in  Jail  or  state  prison,  or  any  other  place  that  would  tend  to  impair  Ills 
credibility— 42  N.  Y.  270;  and  how  much  of  his  life  he  has  passed  In 
such  places— 42  N.  Y.  270.  The  witness  may  be  interrogated  as  to  any 
matter  which  may  tend  to  show  that  he  is  biased  against  the  party 
conducting  the  cross-examination,  or  that  ho  has  an  interest  in  the  re« 
suit  adverse  to  such  party— 52  Cal.  380:  7  Eng.782;  see  14  Gray,  31;  9 
Ga.  121 ;  5  Denio,  106;  4  Wend.  231 ;  or  when  he  testifies  contrary  toex* 
pectation— 32Ind.478;  or  that  he  has  an  interest  in  the  prosecution 
adverse  to  the  defendant— 8  Mich.  117.  Where  a  witness  is  asked  on 
cross-examination  when  he  was  first  questioned  concerning  what  he 
had  sworn  to,  he  may  be  asked  on  re-examlnation  if  he  did  not  pre- 
viously relate  the  same  thing  to  others— 1 G  ray,  337.  If  counsel  for  the 
defendant,  after  the  prosecution  Las  rested,  asks  leave  to  further 
cross-examine  the  prosecutor  on  new  matters,  and  if  the  request  is 
denied,  and  defendant  makes  the  prosecutor  his  own  witness,  and  it 
appears  tliat  it  was  not  on  new  matter  that  he  desired  to  cross-exam- 
ine, but  on  matter  inquired  into  on  the  former  examination,  defendant 
is  not  inJured-49  Cal.  637. 

Proof  tending  to  prove  guilt  Is  as  much  to  be  rebutted  as  any— 28 
Cal.  423.  Bo  the  defendant  may  show  by  cross-examhiation  that  the 
fault  and  the  criminality,  as  stated  by  him  in  a  part  of  the  transaction 
were  on  the  part  of  the  witness— 3  Parker  Cr.  B.  73.  He  cannot  be 
cross-examined  as  to  any  fact  which  is  collateral  and  irrelevant  merely 
for  the  purpose  of  contradicting  him,  and  discrediting  his  testimony— 
53  Cal.  65;  6  Parker  Cr.  B.  258.  If  such  a  question  is  asked,  the  answer 
is  conclusive  onthepropounder— 53CaI.65;  id.  119;  46Vt.l76;  1  Parker 
Cr.  B.  387 :  see  1  id.  154.   The  rule  that  he  cannot  be  cross-examined  9»^ 
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to  an  Irrelevant  matter  merely  to  contradict  him,  does  not  apply  to 
matter  wlilcli  could  bo  proved  as  au  Independent  fact— 51  Cal.  601. 

Discrediting  witness.— It  Is  Improper  to  ask  a  witness  If  he  has  been 
Indicted  for  perjury :  the  indictment  or  certified  copy  thereof  must  be 
produced— 47  Barb.  131.  A  witness  cannot  be  asked  wnether  he  has  been 
convicted  and  sentenced  to  the  penitentiary,  although  he  does  not  ob- 
ject—65  Barb.  186.  So  where  he  admits  that  he  has  been  In  the  peni- 
tentiary, asking  him  how  long  he  was  there  does  not  involve  the 
question  of  conviction— 55  Barb.  551 ;  42  N.  Y.  270. 

To  prove  the  previous  conviction  of  a  witness,  the  record  of  con* 
vlctlonmust  be  produced— 39  Cal.  449;  id.  614;  id.  697;  85  id.  96;  but  the 
denial  of  a  motion  for  delay  to  obtain  such  record  is  not  ground  of  ex- 
ception—48  Me.  327. 

Where  the  record  of  conviction  is  offf^Tf'd  Lti  evidence  to  dLieredlt 
A  witness,  it  is  not  ground  for  its  rejfidtitin  that  the  troDsactiou  oo 
enrred twenty-five  years  before— 13  N.  Y.  3jfl;  I  Parkor  €r,  K.  4!*6,  The 
record  of  conviction  of  one  standing  1  :i  ibo  Lclatlon  ot  prlocluai  \s  not 
evidence  against  one  charged  witli  him  ad  accessory— 10  CaLtkS.  To 
prove  the  record  of  conviction  In  another  State,  th^  ^al  o!  th^  conrfi 
mustbeafilzedwiththecertiflcateoftho  clerk— LI  W  Ia.  )40;  sm  n't  M:im. 
146;  S.  0. 2  Green  0.  B.  285.  Witness^  m  insiy  Vm  exumtne a  to  show  t bat 
words  were  improperly  struck  out  of  tlkc^  rt^card,  but  tbey  catiuuE  tai' 
slfy  the  record— 33  111.  276.  The  recorU  uf  couv^Lctlon  as  n  common 
prostitute.  Is  not  admissible  to  impeach  thi»  ^vitii(r<i3~'^4  Coun.  363.  In 
Maine  the  record  of  conviction  need  not  bo  for  uli  Infamous  crime-- 
63  Me.  128.  No  credit  is  to  bo  given  to  t  Iv  i  testl  inony  of  a  wltii  ess  wlio 
has  been  convicted  of  felony  and  purJoiieJ.  unlfsas  corroi^orited- 3 
WheeL  C.  C.  451.  A  pardon  which  dou.^  nnt  cMteuU  to  tim  offence  unfe 
simply  to  the  offender,  does  not  give  on  u  tbo  rl^  h  t  to  bt?  beliciv  cd  under 
oath-43Cal.489. 

A  witness  cannot  be  discredited  by  proof  of  particular  acts  notdt 
rectly  involved  in  the  lssu6-29  Mich.  173;  19  N.  Y.  549:  but  he  may  be 
discredited  by  showing  his  bad  moral  character— 13  Mo.  236;  14lnd« 
348.  He  may  1)0  shown  to  have  been  drunk  at  the  time  of  the  transac- 
tion—5  Humph.  664.  A  witness  may  refuse  to  answer  whether  he  had 
pleaded  guilty  to  a  crime— 43  Ga.  116;  and  proof  of  another  offense  is 
not  adm&sible-see  35  Ind.  460;  53  N.  T.  164. 

The  correct  interpretation  of  subd.  3  of  S  2061  of  the  Code  of  Civil  Fro* 
cednre  Is,  that  a  witness  willfully  false  in  one  part  is  to  be  distrusted 
in  others— 53  Cal.  354 ;  id.  491 ;  30  id.  151-6.  The  rule  applies  only  where 
the  false  testimony  is  given  willfully,  and  not  where  it  was  given 
innocently  or  by  mistake— 30  Cal.  151. 

It  is  not  an  inflexible  rule  that  when  a  witness  has  sworn  falsely 
his  testimony  is  to  be  disregarded,  except  In  those  particulars  In 
which  it  is  corroborated-97  Mass.  405;  2  Jones,  (N.  C.)  257;  8  id.  132; 
63  N.  C.  518 ;  but  see  3  Head.  243 ;  15  Ohio  St.  47 ;  15  Mich.  406.  An  affirm- 
ative witness  of  equal  credibility  and  knowledge,  is  to  be  believed  in 
preference  to  many  negative  witnesses— 14  Ga.  55;  see  1  id.  213.  So. 
when  a  trustworthy  witness  swears  positively  that  defendant  did  not 
strike  the  blow,  it  Is  not  negative  evidence— 18  lU.  266.  The  Jury  are  to 
judge  of  the  credlblUty  of  the  wltness-19  CaL  603;  16  Id.  110;  55  Barb. 
l50;47Ga.297;12yt.93. 

Impeachment  of  character  of  witness.— When  a  defendant  testi- 
fies in  his  own  behalf,  he  puts  his  general  character  and  credibility  in 
issue,  and  may  be  impeacned  the  same  as  any  other  witness— 58  Barb. 
61.  The  party  impeachmg  a  witness  should  ask  the  impeaching  wit- 
ness whether  he  has  the  means  of  knowing  the  generaf  character  of 
the  witness— 4  Ired.  88.  The  inquiry  into  the  character  of  a  witness, 
to  Impeach  his  testimony,  is  confined  to  his  reputation  for  truth  and 
veracityf  and  not  to  bis  moral  standiog— 27  Cal.  630.  .  In  some  Jurlsdio 
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ttons  It  may  extend  to  hie  general  moral  diancter— M  IreiL48>;  fs 
Mo.  5'JO:  5810.  SOT.  l*artiaular  acts  of  misoondact  on  the  part  of  the 
witness  cannot  be  shown  by  way  of  Impoachment-nSO  CaL  334. 

The  proper  Inquiry  Is  what  Is  his  general  character  in  the  place 
where  ho  resides,  from  witness'  Imowledge?— 3  McLean.  219;  M  Me.  71 ; 
20  Ohio.  18;  6  Oratt.  706:  and  whether  he  wonld  believe  him  on  oath— 
4  Wend.  231 ;  29  Mich.  173;  32  id.  484:  see  9  N.  H.  4S5.  It  is  not  compe> 
tent  to  base  his  belief  on  personal  knowledge  as  distlngnlshed  from 
general  reputation— 53  Cal.  68.  He  should  first  state  that  be  Is  ao^ 
quniiited  with  that  person's  general  character  in  the  particular  to 
wh  ich  iio  deposes— 2ir Ala.  53.  It  is  not  ciHnpetent  to  prove  his  general 
batl  character  disconnected  from  Teradty— 2  McLean,  219;  30  Ms.  71; 
20Ohio,18;6Gratt.700. 

In  Ohio,  the  inquiry  is  restricted  to  the  general  character  at  the 
wltnes.4  for  truth  and  veracity— 5  Ohio,  (N.  S.)  605.  In  Tennessee,  the 
iuqulry  involves  the  whole  moral  character  of  the  witness— 1  Bted, 
38.  The  credit  of  a  witness  may  be  impeached,  although  the  Impeach- 
ing witnesses  do  not  testify  that  from  his  general  reputation  they 
would  not  believe  him  under  oatli— 35  CaL  563.  If  the  general  charac- 
ter of  a  witness  is  impeached,  the  Jury  are  bound  to  disregard  the 
whole  of  Ills  testimony— 16  Ohio  St.  218. 

Sustaining  character  of  witness.— Any  inquiries  into  the  chsnM> 
ter  of  a  witness  opens  that  subject  to  evidence  to  sustain  his  good 
character— 7  Gray.  46:  13  Tex.  713.  Where  the  circumstances  are  cal- 
culated to  excite  doubts  as  to  the  truth  of  the  charge,  and  to  create 
an  unfavorable  impression  as  to  the  principal  witness,  the  prosecutor 
may  sliow  any  circumstance  which  will  tend  to  rebut  these  presump- 
tions— 1 N.  Y.  379.  As  a  general  rule,  it  is  not  competent  for  the  parqr 
to  prove  that  the  witness  has  made  declarations  out  of  court  oorres- 
pon<ling_wlth  his  testimony,  but  this  rule  has  its  exceptions— see  Ir 
ParlcerXSr.  B.  147;  10  Ired.  419;  10  Gray,  485;  24  Iowa,  670. 

A  person  called  to  rastain  the  character  of  a  witness  may  testify 
that  ho  would  believe  him  under  oath— 21  Wend.  309:  and  that  he  has 
never  heard  his  character  called  in  question— 4  W.  Ya.  755;  S.  C.  1 


1  proved  that  a  witness  has  been' 

convicted  of  felony,  evidence  is  admissible  to  show  that  his  reputa- 
tion for  truth  and  integrity  is  good  in  the  community  where  he  lives 
—50  CaL  233;  see  8  Conn.  93;^  UlU,  317.   A  party  cannot  prove  the 

reneral  good  characterof  his  own  witness  until  it  has  been  attacked— 
Denio,  106;  but  if  his  character  is  impeached,  the  party  calling  him 
may  introduce  testimony  in  support  of  his  character  for  trutn  and 
vei-aclty— 19  Wend.  669;  S3  Ind.  418. 

The  credit  of  a  witness  cannot  be  sustained  by  proof  that  he  made 
to  other  persons  before  being  called  as  a  witness  the  same  statements 
dotailedjln  his  testimony,  except  to  prove  they  were  not  a  ftUirication 
of  late  date— 48  CaL  90.  The  imputed  hostility  of  a  witness  may  be 
negatived  by  asking  him  whether  he  feels  so  unfriendly  towards  the 
prisoner  as  to  wish  to  see  an.  innocent  manconvlcted— 23  Ala.  44 ;  see  1 
N.  Y.  379.  If  evidence  is  Introduced  tending  to  show  that  one  of  the 
prosecutor's  witnesses  was  suborned,  the  prosecution  may  Introdnce 
oviUence  to  establish  the  good  character  of  the  witness— 48  Cal.  64. 

Proof  of  conviction  for  felony  Is  an  assault  on  the  character  of  the 
witness  for  integrity  and  truth,  and  the  prosecution  may ,  in  rebuttal, 
examine  witnesses  to  prove  that  his  reputation  for  truth  and  integrity 
i9  good  in  the  conmiunity  where  he  resides— 50  Cal.  233.  Where  upon 
cross-examination  an  affidavit  made  by  the  witness  was  offered  to  im- 
peach Ills  testimony,  the  circumstances  and  conversation  had  by  the 
witness  with  the  person  at  whose  instance  the  allldavtt  was  ™*^a  ar« 
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admissible— 55  GaL  185.  A  record  of  conviction  for  an  assault  by  a 
witness  is  admissible  against  him,  to  impeach  his  credibility,  for  de- 
nying  the  commission  of  a  prior  assault— 110  Hass.  410.  Showinsr  the 
original  record  of  a  coroners  Jury  to  a  witness,  and  asking  him  if  he 
had  signed  the  verdict,  is  not**  an  effort  to  prove  the  contents  of  a 
written  record  by  parole  "—43  Gal.  164. 

1322.  Except  with  the  consent  of  both,  or  in  cases  of 
criminal  violence  upon  one  by  the  other,  neither  husband 
nor  wife  is  a  competent  witness  for  or  against  the  other  in 
a  criminal  action  or  proceeding  to  which  one  or  both  are 
parties.    [Approved  March  30th,  in  effect  July  lst»  1874.] 

When  a  wife,  by  statute,  is  permitted  to  testify  for  her  husband,  she 
is  entitled  to  have  her  credibility  tested  by  the  same  rules  that  apply 
to  other  witnesses— 6  Iowa,  263;  8  id.  355;  see  10  id.  81.  Where  a  wit- 
ness is  called,  and  objected  to  by  the  opposite  party  on  the  ground 
that  she  is  the  wife  of  the  party  objecting,  and  he  then  proves  by 
other  witnesses  that  the  two  liod  cohabited  together  for  a  long  time 
as  husband  and  wife,  had  passed  in  society  as  such,  and  had  repre- 
sented each  other  as  husband  and  wife,  and  there  is  no  testimony  to 
the  contrary,  she  should  be  rejected  as  a  witness— 26  Gal.  133;  10  id. 
685;  17  id.  698;  0  Paige,  611 ;  8  Serg.  &  B.  158. 

A  woman  living  with  defendant  as  his  wif  l\  bivt  not  aiEirrled  to  iiim, 
18  a  competent  witness  against  him— 55  Lai.  jrju;  ^j  i^.  An,  3U4.  tui} 
wife  of  the  prisoner  is  not  a  competent  iv  i  mo^^  iMfiiiniit  her  huj^banil- 
53  N.  Y.  525;  but  in  a  proceeding  a^lnst  In.-v  liu^ii^ujit,  sho  La  a  compe- 
tent witness— 43  Mo.  429;  but  see  liusb.  l^:^  Whc^i}  ifi  Is  proper  to 
allow  an  accomplice  to  be  sworn,  a  man's  u  ife  Isi  n  campctont  wlhiesa 
5  Parker  Cr.  R.  Iw ;  25  Iowa,  128 ;  5  Blatchr.  i  u:?.  A  \tI  f  □ ,  as  cod  ef  e  adan  t, 
is  not  a  competent  witness  for  the  others  -i  ur^iy.  535;  gt^o  fl  lUch,  l^; 
but  if  a  default  is  entered  against  one,  hj^  ^vifu  u  a  coini^f^tont  wltue^ 
for  the  others— 31  Me.  62.  The  fact  that  i  Ij  j  liLU^bnnd  td  n  imrty  to  tU« 
record  does  not,  of  itself,  exclude  the  wlft  Ai  a  wLtiic^^  gii  b^h^iir  of 
other  parties— 1  Met.  13.  She  cannot  te.^  1 1  Ty  if  tUa  e^e  ct  of  ber  ttbti- 
mony  is  to  injure  or  benefit  her  liusbainJ,  but  utliGrwlso  when  her 
husband  can  derive  no  benefit  nor  recelvo  sniy  nQtriiocut— 1  Kfiv.  54i. 
On  the  trial  for  conspiracy  to  charge  the  \:Uq  oC  ono  ot  Hie  derenO' 
ants  with  adultery,  such  wife  is  not  a  comiJ^tout  t^  Ituess— 15  Me.  104 ; 
37  Mo.  343;  51  id.  27. 

If  married  women  testify  for  the  prosecution,  defendant  cannot, 
for  the  purpose  of  affecting  their  credibility,  introduce  testimony  to 
prove  a  consplracyon  the  part  of  their  husbands  to  falsely  prosecute 
him— 49  Cal.  687.  Where  an  accomplice  and  ills  wife  are  witnesses  in 
determining  the  credibility  of  the  testimony  of  the  husband,  the  Jury 
may  take  into  consideration  that  of  the  wife— 16  N.  Y.  344. 

1323.  A  defendant  in  a  criminal  action  or  proceeding 
cannot  be  compelled  to  be  a  witness  against  himself;  but 
if  he  offer  himself  as  a  witness,  he  may  be  cross-exam- 
ined by  the  counsel  for  the  people  as  to  all  matters  about 
which  he  was  examined  in  chief.  His  neglect  or  refusal 
tabe  a  witness  cannot  in  any  manner  prejudice  him,  nor 
be  used  against  him  on  the  trial  or  proceeding.  [Ap- 
proved March  30th,  in  effect  July  Ist,  1874.] 
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Defendant  ai  wIlneM.— A  defendant  has  a  rlgbt  to  testify  on  btt 
own  belialf— 42  Cal.  168.  The  dcfeudaut  need  not  testify  In  nls  own 
bebalf ,  and  no  Inference  of  gnllt  can  be  drawn  from  his  lailnre  to  do 
so— 36  GaL  622;  and  counsel  cannot  so  aivue  j^ralnst  defendant's  ob- 
jections—63  Id.  66:  see  36  id.  622.  The  fact  that  defendant  offers  him- 
self  as  a  witness  does  not  change  or  modify  the  rules  of  practice  with 
reference  to  the  proper  limits  of  cross-examination,  and  does  not 
make  him  a  witness  for  the  8tate  against  himself —41  Cal.  431.  A  ques- 
tion put  to  him  on  cross-examination,  as  to  whether  he  had  not  been 
previously  arrested  for  anotlier  larceny,  is  not  objectionable— 46  Cal. 
148.  If  he  testifies  on  his  own  behalf,  the  court  need  not,  of  its  own 
motion,  charge  as  to  his  credibility— 44  Cal.  640.  The  same  rule  applies 
as  to  other  witnesses-44  Cal.  640.    See  Const.  Prov.  ante,  p.  18. 

Examination  of  defendant  as  witness.— A  defendant  may  be  a 
witness  In  his  own  behalf— 31  Cal.  676;  see  ante,  page  18.  It  Is  not  a 
▼alid  objection  to  a  witness  that  his  name  is  not  entered  on  the  indict- 
ment—Itf  Cal.  426;  22  id.  848;  2»  id.  662;  31  Id.  676;  but  it  may  be  a  ground 
for  a  continuance— 6  id.  96.  He  is  entitled  to  the  same  rights  and  is 
subject  to  the  same  rules  as  any  other  witness— 49  Ind.  124:  66  Barb.  48. 
The  degree  of  credit  to  wlilch  he  was  entitled  Is  for  the  jury  and  not 
the  court— 63  Barb.  630.  The  failure  of  a  defendant  to  become  a  wit- 
ness on  his  own  behalf,  is  not  to  be  considered  by  the  jury  as  a  cir- 
cumstance tending  to  establish  guilt,  and  counsel  must  not  so  argue 
against  objections  of  defendant's  counsel— 63  Cal.  67;  36  id.  622. 

In  the  United  States  courts  the  prisoner  cannot  testify  in  his  own 
behalf— 1  Dill.  422.  A  party  as  witness  drops  the  cliaracter  of  a  party 
and  assumes  that  of  a  witness  and  is  entitled  to  the  privileges  of  a 
witness— 24  N.  T.  296.  Defendant  as  a  witness  on  his  own  behalf  may 
be  cross-questioned  by  asking  if  he  omitted  anything  pertinent  to  the 
ease,  and  his  attention  may  be  directed  to  the  precise  point  by  asking 
him  if  some  specified  thing  did  not  occur- 46  Cal.  124;  66  Barb.  48. 
Where  a  defendant  offers  himself  for  examination  in  his  own  behalf, 
the  prosecution  cannot  make  him  their  witness  by  cross-examination 
—41  Cal.  429;  9  Nev.  179.  The  credit  to  be  given  to  the  defendant  as  a 
witness,  is  to  be  left  to  the  ivaey—U  CaL  UQ.  See  antct  S  1102.  note. 
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CHAPTER  in. 

COHPELUNQ  THB  ATTBNDANCB  OF  WITNESSSS« 

S  1336.  Subpoena  defined,  and  who  may  Issue. 

S  1327.  Form  of  subpoDna. 

g  1338.  Subpoena,  by  whom  and  how  served. 

S.  1329.  Expenses  of  witness  from  without  the  county,  or  poor. 

S  1330.  Attendance  of  witness  residing  or  seryed  out  of  the  county 

S  1331.  Disobedience  to  subpcena,  etc. 

S  1333.  Failure  to  appear,  undertaking  forfeited. 

S  1333.  Temporary  removal  of  imprisoned  witnesses. 

1326.  The  process  by  which  the  attendance  of  a  wit- 
ness before  a  court  or  magistrate  is  required  is  a  sub- 
poena.   It  may  be  signed  and  issued  by — 

1.  A  magistrate  before  whom  a  complaint  is  laid,  for 
witnesses  in  the  State,  either  on  behalf  of  the  people  or 
of  the  defendant. 

2.  The  district  attorney,  for  witnesses  in  the  State,  in 
support  of  the  prosecution,  or  for  such  other  witnesses 
as  the  grand  jury,  upon  an  investigation  x>endlng  before 
them,  may  direct. 

3.  The  district  attorney,  for  witnesses  in  the  State,  in 
support  of  an  indictment  or  information,  to  appear  before 
the  court  in  which  it  is  to  be  tried. 

4.  The  clerk  of  the  court  in  which  an  indictment  or  in- 
formation is  to  be  tried;  and  he  must,  at  any  time,  upon 
application  of  the  defendant,  and  without  charge,  issue 
as  many  blank  subpoenas,  subscribed  by  him  as  clerk,  for 
witnesses  in  the  State,  as  the  defendant  may  require. 

[In  eflPect  April  9th,  1880.] 

Witness,  procnring  attendance.— The  issuing  of  an  attaclunent 
pgainst  a  witness  on  behalf  of  the  prisoner,  after  arrangements  for 
sunimlnft  up  the  case,  is  in  the  tliscretion  of  the  court— l!)  N.  Y.  549. 
It  Ls  a  crime  at  common  law  to  induce  n  witness  to  absent  himself,  and 
an  attempt  to  do  so.  thoujfh  not  neconiplisliecl.  will  subject  the  ofreud- 
er  to  indictment— 64  Me.  386.  On  an  indictment  for  getting  u  witness 
out  of  the  way,  it  need  not  be  proved  tliat  the  testimony  of  the  wit- 
ness was  material— 3  Har.  (Del.)  563. 
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1327.  A  subposna  authorized  by  the  last  section,  must 
be  substantially  in  the  followin^i:  form: 

'  *  The  people  of  the  State  of  California  to  A.  B.: 
''You  are  commanded  to  appear  before  G.  D.,  a  justice 

of  the  peace  of township,  in county,  (or  as  the 

case  may  be)  at  (naming  the  place),  on  (stating  the  day 
and  hour),  as  a  witness  in  a  criminal  action  prosecuted  by 
the  people  of  the  State  of  California  i^gainst  E.  F. 

**  Given  under  my  hand  this day  of ,  A.  d. 

eighteen .    G.  H.,  justice  of  the  peace,"  (or  **J.  K., 

district  attorney,"  or  "By  order  of  the  court,  I*  M., 
clerk,"  or  as  the  case  may  be).  If  books,  papers,  or  docu- 
ments are  required,  a  direction  to  the  following  effect 
must  be  contained  in  the  subpcena:  "And  you  are  re- 
quired, also,  to  bring  with  you  the  following"  (describ- 
ing intelligibly  the  books,  papers,  or  documents  required). 

1328.  A  subpoBna  may  be  served  by  any  person,  but 
a  i)eace  officer  must  serve  in  his  county  any  subjKBna 
delivered  to  him  for  service,  either  on  the  part  of  the 
people  or  of  the  defendant,  and  must,  without  delay, 
make  a  written  return  of  the  service,  subscribed  by  him, 
stating  the  time  and  place  of  service.  The  service  is  made 
by  showing  the  original  to  the  witness  personally,  and 
informing  him  of  its  contents. 

1329.  When  a  person  attends  before  a  magistrate, 
grand  jury,  or  court,  as  a  witness  in  a  criminal  case,  upon 
a  subpoena  or  in  pursuance  of  an  undertaking,  and  it  ap- 
pears that  he  has  come  from  a  place  outside  of  the  county, 
or  that  he  is  poor  and  unable  to  pay  the  expenses  of  such 
attendance,  the  court,  at  its  discretion,  if  the  attendanco 
of  the  witness  be  upon  a  trial,  by  an  order  upon  its  min,- 
utes,  or,  in  any  other  case,  the  judge,  at  his  discretion,  by 
a  written  order,  may  direct  the  county  auditor  to  draw 
his  warrant  upon  the  county  treasurer  in  favor  of  witness 
for  a  reasonable  sum,  to  be  specified  in  the  order,  for  the 
necessary  expenses  of  the  witness.  [Approved  March  8th, 
187G.] 
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1330.  No  person  is  obliged  to  atteod  hs  a  witness 
before  a  court  or  magistrate  out  of  the  comity  where  the 
witness  resides,  or  is  served  with  the  subpoena,  unless  the 
judge  of  the  court  in  which  the  offense  is  triable,  or  a 
justice  of  the  Supreme  Ck>urt,  or  a  judge  of  a  Superior 
Court,  upon  an  affidavit  of  the  district  attorney  or  prose- 
cutor, or  of  the  defendant,  or  his  counsel,  stating  that  he 
belieVes  the  evidence  of  the  witness  is  material,  and  his 
attendance  at  the  examination  or  trial  necessary,  shall 
indorse  on  the  subpoena  an  order  for  the  attendance  of  the 
witness.    [In  effect  April  12th,  1980.] 

1331.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
sworn  or  to  testify  as  a  witness,  may  be  punished  by  the 
court  or  magistrate  as  a  contempt.  A  witness  disobeying 
a  subpoena  issued  on  the  part  of  the  defendant,  unless  he 
show  good  cause  for  his  non-attendance,  is  liable  to  the 
defendant  in  the  sum  of  one  hundred  dollars,  which  may 
be  recovered  in  a  civil  action. 

Oontempt.—Ttae  refusal  of  a  xyitness  to  testify,  or  to  answer  a  prop- 
er questioii,  isacoutempt— 1  Ind.  161. 

1332.  When  a  witness  has  entered  into  an  under- 
taking to  appear,  upon  his  failure  to  do  so  the  undertaking 
is  forfeited  in  the  same  manner  as  undertakings  of  bail. 

1333.  When  the  testimony  of  a  material  witness  for 
the  people  is  required  in  a  criminal  action,  before-  a  court 
of  record  of  this  State,  and  such  witness  is  a  prisoner  in 
the  State  prison,  or  in  a  county  jail,  an  order  for  his  tem- 
porary removal  from  such  prison  or  jail,  and  for  his 
production  before  such  court,  may  be  made  by  the  court 
in  which  the  action  is  pending,  or  by  the  judge  thereof; 
but  in  case  the  prison  or  jail  is  out  of  the  county  in  which 
the  application  is  made,  such  order  shall  only  be  made 
upon  the  affidavit  of  the  district  attorney,  or  other  person, 
on  behalf  of  the  people,  showing  that  the  testimony  is 
material  and  necessary;  and  even  then  the  granting  of 
the  order  shall  be  in  the  discretion  of  the  court  or  judge. 
The  order  shall  be  executed  by  the  sheriff  of  the  county 

PZH.  Code.— 46. 
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in  which  it  shall  be  made»  whose  duty  it  shall  bo  to  bring 
the  prisoner  before  the  proper  court,  to  safely  keep  him, 
and  when  he  is  no  longer  required  as  a  witness,  to  return 
him  to  the  prison  or  jail  whence  he  was  taken;  the  ex- 
pense of  executing  such  oid^  shall  be  paid  by  the  county 
in  which  the  order  shall  be  made.  [In  effect  April  lst» 
1878.] 
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CHAPTER  IV. 

EXAMINATION  OF  WITNESSES  CONDt^tONAttV* 

S  1335.  Witnesses  examined  condltionaUy  for  the  def endiuitk 

S  133&  In  what  cases  defendant  may  apply  tor  the  orde)^. 

S  1337.  Application,  how  made. 

S  1338.  Application,  to  whom  made. 

S  1339.  Order,  when  granted  and  what  to  contain. 

S  1340.  Examination  in  absence  of  district  attorney. 

S  1311.  If  facts  disproved,  examination  not  to  proceed. 

S  1342.  Attendance -of  witness,  how  enforced. 

S  1343.  Testimony,  how  taken  and  authenticated. 

S  1344.  Deposition  to  be  transmitted  to  clerk. 

8  1345.  When  may  be  read  in  evidence.  Objections,  etc. 

§  IS46.  Deposition  of  witness  imprisoned  in  another  county; 

1335.  When  a  defendant  has  been  held  to  answer  a 
charge  for  a  public  offense,  he  ziiay,  either  before  or  after 
an  indictment  or  information,  have  witnesses  examined 
conditionally,  on  his  behalf,  as  prescribed  in  this  chapter, 
and  not  otherwise.    [In  effect  April  9th,  1880.] 

1336.  When  a  material  witness  for  the  defendant  is 
about  to  leave  the  State,  or  is  so  sick  or  infirm  as  to  afford 
reasonable  grounds  for  apprehending  that  he  will  be 
unable  to  attend  the  trials  the  defendant  may  apply  for 
an  order  that  the  witness  be  examined  conditionally. 

1337.  The  application  must  be  made  upon  affidavit, 
stating— 

1.  The  nature  of  the  offense  charged. 

2.  The  state  of  tlie  proceedings  in  the  action. 

3.  The  name  and  residence  of  the  witness,  and  that  his 
testimony  is  material  to  the  defense  of  the  action. 

4.  That  the  witness  is  about  to  leave  the  State,  or  is  so 
sick  or  infirm  as  to  afford  reasonable  grounds  for  appre- 
lieuding  that  he  will  not  be  able  to  attend  the  trial. 
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1338.  The  application  may  be  made  to  the  court,  or  to 
a  judge  thereof,  and  must  be  made  upon  three  days'  notic« 
to  the  district  attorney.    [In  effect  March  12th,  1880.] 

1339.  If  the  court  or  jud^e  is  satiBfied  that  the  exam« 
ination  of  the  -witness  is  necessary,  an  order  must  be 
made  tiiat  the  witness  be  examined  conditionally,  at  a 
specified  time  and  place,  and  that  a  copy  of  the  order  be 
served  on  the  district  attorney,  within  a  specified  time 
before  that  fixed  for  the  examination. 

1340.  The  order  must  direct  that  the  examination  be 
taken  before  a  magistrate  named  therein,  and  on  proof 
being  furnished  to  such  magistrate  of  service  upon  the  dis- 
trict attorney  of  a  copy  of  the  order,  if  no  counsel  appear 
on  the  part  of  the  people,  the  examination  must  proceed. 

1341. .  If  tlie  district  attorney  or  other  counsel  api>ear 
on  bebalf  of  the  people,  and  it  is  shown  to  the  satisfaction 
of  the  magistrate,  by  affidavit  or  other  proof,  or  on  the 
examination  of  the  witness,  that  he  is  not  about  to  leave 
the  State,  or  Is  not  sick  or  infirm,  or  that  the  application 
was  made  to  avoid  the  examination  of  the  witness  on  the 
trial,  the  examination  cannot  take  place;  otherwise  it 
must  proceed. 

1342.  The  attendance  of  the  witness  may  be  enforced 
by  a  subpoena,  issued  by  the  magistrate  before  whom  the 
examination  is  to  be  taken. 

1343.  The  testimony  given  by  the  witness  must  be  re- 
duced to  writing,  and  authenticated  in  the  same  manner 
as  the  testimony  of  a  witness  taken  in  support  oi^  an  in- 
formation. 

1344.  The  deposition  taken  must,  by  the  magistrate, 
bo  sealed  up  and  transmitted  to  the  clerk  of  the  court  in 
which  the  action  is  pending  or  may  come  for  trial. 

1345.  The  deposition  or  a  certified  copy  thereof,  may 
be  read  in  evidence  by  either  party  on  the  trial,  upon  its 
appearing  that  the  witness  is  unable  to  attend,  by  reason 
of  his  death,  insanity,  sickness,  or  infirmity,  or  of  his  coi> 
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tinued  absence  from  the  State.  Upon  reading  the  deposi- 
tion in  evidence,  the  same  objections  may  be  taken  to  a 
question  or  answer  contained  therein  as  if  the  witness  bad 
been  examined  orally  in  court. 

The  proper  practice  is  to  take  the  testimony  of  the  witnesses  in 
writing,  and  retom  It  to  the  Pistriet  Oonrt  as  required  by  statute-^ 
Cal<  459. 

Depositiona  in  evidence.— Depositions  are  admissible  in  evidence 


witness  made  under  oath— 44  Cal.  498.  It  must  set  forth  the  actual 
compliance  with  all  the  requirements  of  the  statute— «  Cal.  659.  If  a 
magistrate.  In  taking  a  deposition,  erroneously  excludes  a  question 
asked  of  a  witness,  the  error  does  no  Injury  If  the  question  asked  was 
lmmaterial-«0  Gal.  138. 

Depositions  taken  under  section  869  are  not  admissible  affain>t 
defeudant  under  section  686  unless  taken  in  the  manner  andiorm, 
and  certified  as  required  by  section  869.  If  certified  by  a  mere  J  urat. 
Is  not  adnUs8lUle-«4  Gal.  575.  Depositions  cannot,  in  gen<^ral,  be  used 
against  the  prisoner,  nor  in  his  favor,  unless  by  his  consent— 7  Smedes 
A  M.  475.  Depositions  taken  before  commitment,  or  otherwise  than 
as  specially  provided  by  the  Code,  cannot  be  used  against  the  defend- 
taitrS  GaL  208. 

1346.  When  a  material  witness  for  a  defendant,  under 
a  criminal  charge,  is  a  prisoner  in  the  State  prison,  or  in 
the  county  jail  of  a  county  other  than  that  in  which  the 
defendant  is  to  be  tried,  his  deposition  may  be  taken,  on 
behalf  of  the  defendant,  in  the  manner  provided  for  in  the 
case  of  a  witness  who  is  sick,  and  the  provisions  of  the 
Penal  Code,  commencing  with  section  thirteen  hundred 
and  thirty-flve,  and  ending  with  section  thirteen  hundred 
and  f orty-flve,  shall,  so  far  as  applicable,  govern  in  the  ap- 
plication for  and  in  the  taking  and  use  of  such  deposition. 
Such  deposition  may  be  taken  before  any  magistrate  or 
notary  public  of  the  county  in  which  the  jail  or  prison  is 
situated;  or  in  case  the  witness  is  confined  in  the  State 
prison,  and  the  defendant  is  unable  to  pay  for  taking  the 
deposition,  before  the  warden  or  clerk  of  the  board  of  di- 
rectors of  the  State  prison,  whose  duty  it  shall  be  to  act 
without  compensation.  Every  officer,  before  whom  testi- 
mony shall  be  taken  by  virtue  hereof,  shall  have  authority 
to  administer,  and  shall  administer,  an  oath  to  the  witness 
tliat  bis  testimony  shall  be  the  truth,  the  whole  truth,  and 
notliing  but  the  truth.    [In  effect  April  9th,  1880.] 
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CHAPTER  V. 

MTAMXJtAXtOJX  OF  WrrNBSflES  OV  COHMI8SIOK. 
i' 

1 1949.  Bzunliuitlon  of  witness  residing  <mt  of  tbe  Stnte. 

S  ISSO.  When  defendant  may  apply  for  an  order  to  examine. 

S  1351.  Commission  defined. 

S  U82.  Application  made  on  affidavit. 

S  135S.  Application,  to  whom  made. 

S  13M.  Order  for  commission,  when  granted*  stay  of  proceedings. 

S  1S55.  Interrogations,  how  settled  and  allowed. 

S  1386.  Direction  as  to  the  retom  of  the  commission. 

S  1357.  Commission,  how  executed. 

S  1358.  Returned  commission,  deliTered  to  an  agent. 

S  1369.  Same. 

S  I960.  When  and  how  filed. 

S  1361.  Commission  and  return,  open  for  Inspeetton.  Copies,  eto.   • 

11963.  Depositions  to  be  read  in  evidence.  Objections. 

1349.  When  an  issue  of  fact  is  Joined  upon  an  indict- 
ment or  information,  the  defendant  may  hare  any  mate- 
rial witness,  residing  out  of  the  State,  examined  in  his  be- 
half, as  prescribed  in  this  chapter,  and  not  otherwise.  [In 
effect  April  9th,  1880.] 

1350.  When  a  material  witness  for  the  defendant  re- 
sides out  of  the  State,  the  defendant  may  apply  for  an 
order  that  the  witness  be  examined  on  a  commission. 

1351.  A  commission  is  a  process  issued  under  the  seal 
of  the  court  and  the  signature  of  the  clerk,  directed  to 
some  person  designated  as  commissioner,  authorizing  him 
to  examine  the  witness  upon  oath  or  interrogatories  an- 
nexed thereto,  to  take  and  certify  the  deposition  of  the 
witness,  and  to  return  it  according  to  the  directions  givea 
with  the  commission. 

1352.  The  appUcation  mnst  be  made  upon  affidavit, 
stating: 

1.  The  nature  of  the  offense  charged. 
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2.  The  state  of  the  proceedings  in  the  action,  and  that 
an  issue  of  fact  has  been  joined  therein. 

3.  The  uame  of  the  witness,  and  that  his  testimony  is 
material  to  the  defense  of  the  action. 

4.  That  the  witness  resides  out  of  the  State. 

1353.  The  application  may  be  made  to  the  court,  or  a 
judge  thereof,  and  must  be  upon  three  days'  notice  to  the 
district  attorney.    [In  effect  March  12th»  1880.] 

1354.  If  the  court  to  whom  the  application  is  made  is 
Batisfied  of  the  truth  of  the  facts  stated,  and  that  the  ex- 
amination of  the  witness  is  necessary  to  the  attainment 
of  justice,  an  order  must  be  made  that  a  commission  be 
issued  to  take  his  testimony;  and  the  court  may  insert  in 
the  order  a  direction  that  the  trial  be  stayed  for  a  specified 
time,  reasonably  sufficient  for  the  execution  and  return 
of  the  commission.    [In  effect  April  9th,  1880.] 

1355.  When  the  commission  is  ordered,  the  defendant 
must  serve  upon  the  district  attorney,  without  delay  a 
copy  of  the  interrogatories  to  be  annexed  thereto,  with 
two  days'  notice  of  the  time  at  which  they  will  be  pre- 
sented to  the  court  or  judge.  The  district  attorney  may 
in  like  manner  serve  upon  the  defendant  or  his  counsel 
icross-interrogatories,  to  be  annexed  to  the  commission, 
with  the  like  notice.  In  the  interrogatories  either  party 
may  insert  any  questions  pertinent  to  the  issue.  When 
the  interrogatories  and  cross-interrogatories  are  presented 
to  the  court  or  judge,  according  to  the  notice  given,  the 
court  or  judge  must  modify  the  questions  so  as  to  con- 
form them  to  the  rules  of  evidence,  and  must  indorse 
upon  them  his  allowance  and  annex  them  to  the  com- 
mission. 

1356.  Unless  the  parties  otherwise  consent,  by  an  in- 
dorsement upon  the  commission,  the  court  or  judge  must 
indorse  thereon  a  direction  as  to  the  manner  in  which  it 
must  be  returned,  and  may  in  his  discretion,  direct  that 
H  be  returned  by  mail  or  otherwise,  addressed  to  the 
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clerk  of  the  court  in  which  the  action  is  pending,  designat- 
ing his  namo  and  the  place  where  his  office  is  kept. 

1357.  Tlie  commissioner,  unless  otherwise  specially 
directed,  may  execute  the  commission  as  follows: 

1.  He  must  publicly  administer  an  oath  to  the  witness 
that  his  answers  given  to  the  interrogatories  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth. 

2.  He  must  cause  the  examination  of  the  witness  to  be 
reduced  to  writing,  and  subscribed  by  him. 

a.  He  must  write  the  answers  of  the  witness  at  near  ais 
possible  in  the  language  in  which  he  gives  them,  and  read 
to  him  each  answer  as  it  is  taken  down,  and  correct  or  add 
to  it  until  it  conforms  to  what  he  declares  Is  the  truth. 

4.  If  the  witness  decline  answering  a  question,  that 
fact,  with  the  reason  assigned  by  him  for  declining,  must 
bo  stated. 

5.  If  any  papers  or  documents  are  produced  before  him 
and  proved  by  tlie  witness,  they,  or  copies  of  them,  must 
be  annexed  to  the  deposition  subscribed  by  the  witness 
and  certified  by  the  commissioner. 

G.  The  commissioner  must  subscribe  his  name  to  each 
sheet  of  the  deposition,  and  annex  the  deposition,  with 
tlie  papers  and  documents  proved  by  the  witness,  or 
copies  thereof,  to  the  commission,  and  must  close  it  up 
under  seal,  and  address  it  as  directed  by  the  indorsement 
thereon. 

7.  If  there  be  a  direction  on  the  commission  to  return 
it  by  mail,  the  commissioner  must  immediately  deposit 
it  in  the  nearest  post-office.  If  any  other  direction  be 
made  by  the  written  consent  of  the  parties,  or  by  the 
court  or  judge,  on  the  commission,  as  to  its  return,  the 
commissioner  must  comply  with  the  direction. 

A  copy  of  this  section  must  be  annexed  to  the  commis- 
sion.   [Approved  March  30th,  in  effect  July  1st,  1874.] 

1358.  If  the  commission  and  return  be  delivered  by 
the  commissioner  to  an  agent,  he  must  deliver  the  same 
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to  the  clerk  to  whom  it  is  directed,  or  to  the  judge  of  the 
court  in  which  the  action  is  pending,  by  whom  it  may  be 
received  and  opened,  upon  the  agent  making  affidavit 
that  he  received  it  from  the  hands  of  the  commissioner, 
and  that  it  has  not  been  opened  or  altered  since  he  re- 
ceived it.    [In  effect  April  9th,  1880.] 

1359.  If  the  agent  is  dead,  or  from  sickness  or  other 
casualty  unable  personally  to  deliver  the  commission  and 
return,  as  prescribed  in  the  last  section,  it  may  be  re- 
ceived by  the  clerk  or  judge  from  any  other  person,  upon 
his  making  an  affidavit  that  he  received  it  from  the  agent* 
that'the  agent  is  dead,  or  from  sickness  or  other  casualty 
unable  to  deliver  it;  that  it  has  not  been  opened  or 
altered  since  the  person  making  the  affidavit  received  it; 
and  that  he  believes  it  has  not  been  opened  or  altered 
since  it  came  from  the  hands  of  the  commissioner. 

1360.  The  clerk  or  judge  receiving  and  opening  the 
commission  and  return  must  immediately  file  it,  with  the 
affidavit  mentioned  in  the  last  two  sections,  in  the  office 
of  the  clerk  of  the  court  in  which  the  indictment  is  pend- 
ing. If  the  commission  and  return  is  transmitted  by  mail, 
the  clerk  to  whom  it  is  addressed  must  receive  it  from  the 
post-office,  and  open  and  file  it  in  his  office,  where  it  must 
remain,  unless  otherwise  directed  by  the  court  or  judge. 

1361.  The  commission  and  return  must  at  all  times  be 
open  to  the  inspection  of  the  parties,  who  must  be  fur- 
nished by  the  clerk  with  copies  of  the  same  or  of  any  part 
thereof,  on  payment  of  his  fees. 

1362.  The  depositions  taken  under  the  commission 
may  be  read  in  evidence  by  either  party  on  the  trial,  upon 
it  being  shown  that  the  witness  is  unable  to  attend  from 
any  cause  whatever;  and  the  same  objections  may  be 
taken  to  a  question  in  the  interrogatories  or  to  an  answer 
in  the  deposition,  as  if  the  witness  had  been  examined 
orally  in  court. 

The  court  may  exercise  discretion  in  admittlnsror  rejecting  a  depo- 
^tiou  taken  out  of  tHe  8tate-dO  Me.  409;  see  3d  OaL  183;  ante,  S  ldi5» 
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CHAPTER  VI. 

INQUIRY  INTO  THE  INSANITY  OF  THE  DEFENDANT  BEFOBX 
TBIAL  OK  AFTER  CONVICTION. 

§  133T.  Insauo  person  cannot  be  tried,  or  punished. 

§  1368.  Doubts  as  to  sanity  of  the  defendant,  how  determined.    Staif 

of  proceedings  on. 

§  13()9.  Trial  of  the  question  of  insanity.   Charge  of  the  court. 

S  1370.  Verdict  of  the  Jury  as  to  sanity,  and  proceedings  thereon. 

§  137 1.  If  defendant  is  committed,  It  exonerates  his  bail,  etc. 

§  1372.  Defendant  detained  in  asylum  until  he  becomes  sane. 

S  1373.  Expense  of  sending,  etc.,  defendant  to  asylum. 

1367.  A  person  cannot  be  tried,  adjudged  to  punish- 
ment, or  punished  for  a  public  offense,  while  he  is  insane. 

Insanity.— A  person  cannot  bo  tried,  adJudzefL  or  puDisbed  whlt^ 
ins;iuLs  to r  a  pii ulJo  oHensG.-;}  1  CuV  SiSJ.  Tho  crl luinal  ac Cor  must  be  of 
eauD  ii]lHiI,a^au  act  docs  not  m^o  nniau  guilty  unless  liis  mJnd  Is 
gulity-sco  Co,  Lltt.  -247  b;  i  Euss.  €r*  «tU  Qfl.  Mi  1  Hale  F.  C.  431;  1 
JJbu*  €h  L.  CtU  cd*  ^  373;  and  an  Insane  perann  <;aunot  Jijiv^  any  inteni 
— 3M  tra.  h[M.  Sanity  la  an  cssftiitlal  lu^redleiit  la  tirliiie;  but  mexe 
tveakindss  uf  mind  la  not  luHABtty-^^CaL  &-(>;  a*  Irid.  S3l  s  7  Ga.  3?  see  40 
III.  SM\  MliuL  bi^.  Insanity  in  :itlist!ai5e  whuh  iiupaira  prtatiUy  de- 
ittoja  cither tKo  unflerHtarnliis[;,ort]iR  wllUorboili— 31  lad. 493;  aeon- 
troUJi]stiLscA^.e  wmcii(rannotlJeit'ijiHted— L  DiivEilj22a;  ^4  Barb.  Ti*i  3 
Ga.  3:.^L  ai  lad.  4^2;  id.  4HJ5;  7  Met.  ftOO;  SO  Pa.  St.  ^2S;  65  Id.  347;  ace  4 
Met.  (iir>''!^'( ;  flulliclcnt  tocisata  iin  m'erwbclnilng  lmpuLEi<&to  dottie 
act-*  Kush.  3ii5;  IJ,  lij4;  40  Conn.  Irie;  47  Ga,  &5i;  3l  III.  3fc5;  Id.  435;  25 
lown,  67 ;  :;  1  "miter  Cr.  11. 43;  4  Pa.  St.  2UJ ;  sco  7  Law  Reporter,  3151.  A 
person  may  l>o  Insane  hi  a  degree  nut  relieving  fioni  responsibility  for 
trlnie-Jy  CaL  ti\!\i\  1  Cllfl,  'MiHJ  Conn,  sal ;  13  Abb.  J  T.  KT  S.  207 ;  Edm. 
ScL  Cas.  IL^:  I  Curt.  1:  31  ilL  2".^;  U  Mitin.  223;  57  Mc.5i4;  0«  N.  H. 
Se»;  4  Pa.  St-  2ul :  1  SCrob.  JTLi.  Moral  ins4iti;ty  coe]tiating  wltb  mental 
litstniUy  lina  no  foundation  In  law, ami  will  not  f mulsh  aii  eicu$ofrom 

6LinJsiimt:iitforcrline-47Cal.  134;  24  1(1.230;  1  Cliff.  f)8;  3J>ConTi.  531 ;  4 
fjnio.  Li;  Lis  Ga,  &ti7;  4.i  id.  lUOj  31  Id.  4242  1 1  Gray,  303;  «  Abb,  Pr,  K.  S. 
57;  S  Uar.  (Oel.J  512;  SJonca  {K.C.)  4t:3i  (j  McLean  j3 1;  S7  Me.  574:  2 
N.  Y.  Iij3i  &i*d.  4C7j  2  Ohio  Bt.  M^  43  Mass.  600;  Wrljjbt,  3^1';  2  Va, 
Cas-  I3ij  I  2at>.  P«j.  Insult]  Ety  prwdurod  by  l[itc3]tIcaLloa  docsnoEcIe' 
Htmy  responsibility.  If  Ibe  ai;:dusetl  wln:n  aaiio  vutuptai'lly  made  Mm^ 
sc]  1 0  r  ti  ]  1 1-^ J  Cal.  332 ;  3ti  Id.  531 .  S  eo  Ptsty ^3  Crini-  Law.  5  *  33-3&;  [&e« 
an^6.§iOl6. 


Test  of  inaanity.^Tbe  truo  Inquiry  is.  whether  the  defendant  was 
capable  of  bayhig  and  did  have  »  criminal  intent,  and  the  capacity  to 
distinguish  between  right  and  wrong,  as  to  the  act  charged  as  a  crime 
-47  Cal.  134;  24  id.  230;  17  Ala.  434n  Curt.  1;  3  Heisk.  348:  31  111.  385; 
30  Miss.  GOO;  21  Mo.  464;  32  N.  T.  719;  52  id.  467;  10  Ohio  St.  598;  23  id. 
146;  7«Pa.  St.  414;  7  Tex.  Ct,  App.  163;  id.  607;  see  84  Iowa,  131;  and  it 
is  sufficient  if  shown  to  have  existed  in  reference  to  the  particular  act  - 
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-*-47  CaL  134;  24  Id.  230;  40Coiui.l86;  1  Curt.  8;  39  Conn.  591;  4  Denlo, 
29;  3  6».  310;  31  Id.  424:  42  id.  9;  45  Id.  5S;  id.  190:  Id.  280;  4  Greene, 
Iowa, iMO;  (}  McLean.  121;  7  Met.  500:  67  Me.  574:  it  Gray. 303;  5 N.  H. 
369;  2  rarb.  5(i6;  52 N.  Y.  467;  4 Pa.  St.  204^78 id.  1*22;  2 barker  Cr. R. 
43;  1  Baxt.  178;  1  Zab.  196;  Wright,  392;  2Ta.  Gas.  132.  See  Desty's 
Grim.  Law,  $  33  b. 

1368.  When  an  action  ia  called  for  trial,  or  at  any 

time  daring  the  trial,  or  when  the  defendant  is  brought 

up  for  judgment  on  conviction,  if  a  doubt  arise  as  to  the 

sanity  of  the  defendant,  the  court  must  order  the  question 

as  to  his  sanity  to  be  submitted  to  a  jury;  and  the  trial 

or  the  pronouncing  of  the  judgment  must  be  suspended 

until  the  question  is  determined  by  their  yerdict,  and  the 

trial  jury  may  be  discharged  or  retained,  according  to  the 

discretion  of  the  court,  during  the  pendency  of  the  issue 

of  insanity.    [In  effect  April  9th,  1880.] 

Proof  of  insanitf.— Aa  often  as  any  doubt  of  the  sanity  of  the  de- 
fendant  arises  the  same  proceedings  may  be  had— 31  Gal.  579;  15  id.  329. 
Gonnsel  cannot  wai  ve  an  inauiry  as  to  the  q  aescion  of  the  sanity  of  de- 
fendant, nor  can  he  compel  the  court  to  enter  upon  the  inquiry  where 
no  ground  for  doubt  arises— 42  Gal.  21.  No  plea  of  present  insanity  is 
reaulred  If  dnrinsthe  procecdIuKS  a  doubt  arises,  it  is  theu  the  duty 
of  the  court  of  ira  own  motion  to  suspend  further  prosecution  until 
the  question  of  sanity  has  been  deternaned— 42  Cai.  21.  The  burden  of 
proof  is  on  the  prisoner-49  Cal.  488;  47  Id.  136;  20 id.  519. 

Insanity  mnst  be  proved  as  a  substantive  fact  by  the  party  alle^n? 
It— 20  Gal.  618;  4  Grauch  G.  G.  514;  1  Gort.  1;  7  Gray,  583:  1  Zab.  202;  8 
Jones,  (N.  G.)  463;  1  Strob.  479;  5  Ala.  241;  20  Gratt.  860;  lOOhio  St.  598; 
and  must  be  clearly  established  by  satisfactory  evidence— 47  Cai.  136. 
Thejuiy  are  to  be  governed  by  tbo  preponderance  of  evidence,  and 
are  not  to  require  it  to  be  made  out  beyond  a  reasonable  doubt— 24 
GaL  230;  49  id.  14:  id.  488;  6  Id.  410;  5  id.  r29;  20  id.  519;  7  Gray.  583:  7 
Met.800;  lOOhloSt.598;  57 Me. 574;  II  Gray,303;  16N.Y.5S;  Sold.  125; 
32  id.  147;  77  Pa.  St.  205;  76  id.  414;  26  Ark.  334;  32  Iowa,  4^);  6  Jones.  (N. 
e.)  366;  8  id.  463;  10  Ohio  St.  588;  81  id.  Ill;  see  1  Brewst.  356;  83  Pa. 
St.  131;  84  id.  200. 

It  is  not  improper  to  caution  the  Jury  to  be  carefnl  that  no  pre> 
tended  case  of  insanity  should  be  allowed  to  shield  the  defendant 
from  the  ordinary  consequences  of  his  act— 45  Gal.  652. 

1369.  The  trial  of  the  question  of  insanity  must  pro- 
ceed in  the  following  order : 

1.  The  counsel  for  the  defendant  must  open  the  case, 
and  offer  evidence  in  support  of  the  allegation  of  insanity. 

2.  The  counsel  for  the  people  may  then  open  their  case, 
and  offer  evidence  in  support  thereof. 

3.  The  parties  may  then  respectively  offer  rebutting 
testimony  only,  unless  the  court,  for  good  reason,  in  fur- 
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therance  of  justice,  pennit  them  to  ojffer  evidence  upon 
their  original  cause. 

4.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  or  both  sides  without  ar- 
gument, the  counsel  for  the  people  must  commence,  and 
the  defendant  or  his  counsel  may  conclude  the  argument 
to  the  jury. 

5.  If  the  indictment  be  for  an  offense  punishable  with 
death,  two  counsel  on  each  side  may  aigue  the  cause  to 
the  jury,  in  wMch  case  they  must  do  so  alternately.  In 
other  cases,  the  argument  may  be-restricted  to  one  coun- 
sel on  each  side. 

6.  The  court  must  then  chaige  the  jury,  stating  to  them 
all  matters  of  law  necessary  for  their  information  in 
giving  their  verdict. 

1370.  If  the  jury  find  the  defendant  sane,  the  trial 
must  proceed,  or  judgment  be  pronounced,  as  the  case 
may  be.  If  the  jury  find  the  defendant  insane,  the  trial 
or  judgment  must  be  suspended  until  he  becomes  sane, 
and  the  court  must  order  that  he  be  in  the  meantime 
committed  by  the  sheriff  to  the  State  insane  asylum,  and 
that  upon  his  becoming  sane  he  be  redelivered  to  the 
sheriff.    [In  effect  April  9th,  1880.] 

1371.  The  commitment  of  the  defendant,  as  men- 
tioned in  the  last  section,  exonerates  his  bail,  or  entitles 
a  person,  authorized  to  receive  the  property  of  the  defend- 
ant, to  a  return  of  any  money  he  may  have  deposited 
instead  of  bail. 

1372.  If  the  defendant  is  received  into  the  asylum, 
he  must  be  detained  there  until  he  becomes  sane.  When 
he  becomes  sane,  the  superintendent  must  give  notice  of 
that  fact  to  the  sheriff  and  district  attorney  of  the  county. 
The  sheriff  must  thereupon,  without  delay,  bring  the 
defendant  from  the  asylum,  and  place  him  in  proper 
custody  until  he  is  brought  to  trial  or  jndgnxent,  as  the 
case  may  be,  or  is  legally  discharged. 
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1373.  The  expenses  of  sending  the  defendant  to  the 
ftsylum,  of  keeping  him  there,  and  of  bringing  him  back, 
are  in  the  first  instance  chargeable  to  the  county  in  which 
the  indictment  was  found*  or  information  filed;  but  the 
conntj  may  recover  them  from  the  estate  of  the  defend* 
ant,  if  he  have  any^  or  from  a  relative,  town,  city,  or^ 
county  bound  to  provide  for  and  maintain  him  elsewhere, 
[In  effect  April  9th,  188a] 
Fnr.  OoDaK-^V* 
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CHAPTEBVU. 

OOKPBOMimNI  GBBXAIH  rUVUO  OWEVaSS  BT  LBA.TB   QT 
TH4  001XRT. 

S  1377.  Compromise  of  offenses  for  which  dyfl  action  may  be  had. 
S  1378.  Compromise  hy  permission  of  the  court  tMis  anoHur  prmk 

ecation. 
S  1379.  Ko  pnblio  offense  to  be  compromised  except. 

1377.  When  a  defendant  is  held  to  answer  on  a  charge 
of  misdemeanor,  for  which  the  person  injured  hy  the  act 
constituting  the  offense  has  a  remedy  by  civil  action,  the 
offense  may  be  compromised  as  provided  in  the  next  sec- 
tion, except  when  it  is  committed: 

1.  By  or  upon  an  officer  of  justice,  while  in  the  execn« 
tion  of  the  duties  of  his  office. 

2.  Eiotously. 

3.  With  an  intent  to  commit  a  felony. 

Where  an  offense  is  a  personal  tort,  and  there  is  no  attempt  to  sup- 
press the  prosecution,  it  may  be  compromised— fiO  Oa.  155.  The  bare 
taking  of  one's  goods  baclc  asain  or  receiving  reparation  is  no  offense 
—5  N.  n.  5fi8.  Where  money  is  paid  for  tiie  purpose  of  reimbursiug  for 
expenses,  as,  for  search  of  stolen  property— 16  111.  94;  51  id.  234;  or,  for 
the  pui-pose  of  setliing  the  matter,  there  being  no  prosecation  set  on 
foot,  and  no  agreement  not  to  prosecute,  is  not  compounding  the  of- 
Xense-9  Wis.  «7a. 

1378.  If  the  party  injured  appears  before  the  court  to 
which  the  depositions  are  required  to  be  returned,  at  any 
time  before  trial,  and  acknowledges  that  he  has  received 
satisfaction  for  the  injury,  the  court  may,  in  its  discre- 
tion, on  payment  of  the  costs  incurred,  order  all  proceed- 
mgs  to  be  stayed  upon  the  prosecution,  and  the  defendant 
to  be  discharged  therefrom;  but  in  such  case  the  reasons 
for  the  order  must  be  set  forth  therein,  and  entered  on  the 
minutes.  The  order  is  a  bar  to  another  prosecution  for 
the  same  offense. 

The  consent  of  the  oonrt  cannot  make  an  agreement  to  abandona 
mosecution  TaU^lf  it  woold  be  otherwise  i^awf  ul-«  Q.  B.  SOSiB. 
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1379.   No  pnblio  offense  can  be  compromised,  nor  can 

any  proceeding  or  prosecution  for  the  punishment  thereof 

tipon  a  compromise  be  stayed,  ezo^t  as  provided  in  this 

chapter. 

There  can  be  no  oompromise  of  s  crlmiiwl  ebanre  where  tbe  partjr 
Is  arrested*  or  in  any  way  held  to  answer— 6  Oreg.  908;  auU  neither  an 
ottcer  or  a  witness  possesses  the  jpower  to  compromise  a  felony— 1 
Wyo.  277.  Au  offense  which,  in  the  discretion  of  the  court,  may  bo 
pontshed  by  imprisonment  In  the  penttentiary  cannot  be  combro-' 
ml8ed-39(ja.8&.  8eeI>e8ty'8Crim.Iiaw.SS10«74d. 


GHAFTEB  VIIL 

XXDUnSSAIi  OF  THB  AOTION  BEFOBB  OB  AFTEB  TSDlCTMJSm 
FOB  WANT  OF  PBOSBCUTIOX  OB  OTBBBWZSB. 

f  1382.  When  action  nuiy  be  dismissed. 

S  1983.  Continuance  and  discharge  from  custody. 

S  1384.  If  action  dismissed,  defendant  to  be  discharged,  etc 

S  1383.  Dismissed  on  motion  of  court  or  application  of  district  a^ 

tomey. 

S  1888.  Nolle  prosequi  abolished. 

S  1387.  Dismissal  a  bar  in  misdemeanor,  but  not  in  felony. 

1382.  The  court,  unless  good  cause  to  the  contrary  is 
shown,  must  order  the  prosecution  to  be  dismissed  in  the. 
following  cases: 

1.  Where  a  person  has  been  held  to  answer  for  a  public^ 
offense,  if  au  indictment  is  not  found  or  an  information 
filed  against  him,  within  thirty  days  thereafter. 

2.  If  a  defendant,  whose  trial  has  not  been  postponed^ 
upon  his  application,  is  not  brought  to  trial  within  sixty^ 
days  after  the  finding  of  the  indictment,  or  filing  of  the' 
information.    [In  effect  April  9th,  1880.] 

Dismissal.— The  dismissal  is  in  the  nature  of  anonsuit-M  Cai.41S. 
upon  such  dismissal  the  power  of  the  court  to  resubmit  ceases— 54  Cai:i 
413,  explaining  52  iiL  463.  An  application  for  dismissal  must  be  made, 
in  the  first  Place,  to  the  oourt  where  the  prosecution  is  pending— M 
Cal..l01.  When  the  grand  jury  has  dismissed  a  charge,  the  court  may 
dismiss  the  action  and  dueharge  defendant  from  custody,  and  dis^ 
chareo  the  sureties  from  the  bond,  unless  it  has  reason  to  believe  th% 
mm  Jury,  at  a^ccoedlng  term,  ntty  prc^erly  indict  him-^  Cat.  4»T 

oOe  MUCt  S  941. 
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1383.  If  the  defendant  is  not  changed  ot  tried  as 
provided  in  the  last  section,  and  sufficient  reason  therefor 
is  shown,  the  court  may  order  the  action  to  be  continued 
from  time  to  time,  and  in  the  mean  time  may  discharge 
the  defendant  from  custody  on  his  own  undertaking  of 
bail  for  his  appearance  to  answer  the  charge  at  the  time 
to  which  the  action  is  continued.  [In  effect  April  9th, 
1880.] 

8e6MCal.413;aiae,SM2. 

1384.  If  the  court  directs  the  action  to  be  dismissed, 
the  defendant  must,  if  in  custody,  be  discharged  there- 
from; or  if  admitted  to  bail,  his  bail  is  exonerated,  or 
money  deposited  instead  of  bail  must  be  refunded  to  hinu 

.8eeMGaL414. 

1385.  The  court  may,  either  of  its  own  motion  or  upon 
the  application  of  the  district  attorney,  aud  in  further- 
ance of  justice,  order  an  action  or  indictment  to  be  dis- 
missed. The  reasons  of  the  dismissal  must  be  set  forth 
in  an  order  entered  upon  the  minutes. 

Dismissal  of  action.--The  dlscliarge  must  be  at  the  trial, before  tlie 


camiot  be  mscharffed  from  the  indictment  without  trial,  except  J 
the  cases  provideoby  8tatute-48  Gal.  253.  '^ 

'  1386.  The  entry  of  a  nolle  prosequi  is  abolished,  and 
neither  the  attorney-general  nor  the  district  attorney  can. 
discontinue  or  abandon  a  prosecution  for  a  public  offense, 
except  as  provided  in  the  last  section. 

1387.  An  order  for  the  dismissal  of  the  action,  as 

provided  in  this  chapter,  is  a  bar  to  any  other  prosecution 

for  the  same  offense,  if  it  is  a  misdemeanor;  but  it  Is  not 

9,  bar  if  the  offense  is  a  felony. 

,  Dismissal  a  bar.— The  dismissal  Is  a  bar  In  misdemeanors,  but  not 
m  felonies.  He  may  be  again  examined  before  a  maeristrate,  and  held 
for  the  same  oiIense-62  CaL  464;  64  id.  412.  See  ante,  Jbopardt, 
p.  17. 

1388.  Final  judgment  may  be  suspended  on  any  con- 
viction, charge,  or  prosecution  for  misdemeanor  or  fel- 
ony, where  in  the  judgment  of  the  court  in  which  such 
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proceeding  is  pending  there  is  a  reasonable  groand  to  be- 
lieve that  such  minor  may  be  reformed,  and  that  a  com- 
mitment to  prison  would  work  manifest  injury  in  the 
premises.  Such  suspension  may  be  for  as  long  a  pe- 
riod as  the  circumstances  of  the  case  may  seem  to  war- 
rant, and  subject  to  the  following  further  provisions: 
During  the  period  of  such  suspension,  or  of  any  extension 
thereof,  the  court  or  judge  may,  under  such  limitations 
as  may  seem  advisable,  commit  such  minor  to  the  custody 
of  the  officers  or  managers  of  any  strictly  non-sectarian 
charitable  corporation  conducted  for  the  purpose  of  re- 
claiming criminal  minors.  Such  corporation,  by  its  offi- 
cers or  managers,  may  accept  the  custody  of  such  minor 
for  a  period  of  two  months  (to  be  further  extended  by  the 
court  or  judge  should  it  be  deemed  advisable),  and 
should  said  minor  be  found  incorrigible  and  incapable  of 
reformation,  he  may  be  returned  before  the  court  for 
final  judgment  for  his  misdemeanor.  Such  charitable  cor- 
poration shall  accept  custody  of  said  minor  as  aforesaid, 
upon  the  distinct  agreement  that  it  and  its  officers  shall 
use  all  reasonable  means  to  effect  the  reformation  of  such 
minor,  and  provide  him  with  a  home  and  instruction. 
No  application  for  guardianship  of  such  minor  by  any 
person,  parent,  or  friend  shall  be  entertained  by  any 
court  during  the  period  of  such  suspension  and  custody, 
save  upon  recommendation  of  the  court  before  which  the 
criminal  proceedings  are  pending  first  obtained.  Such 
court  may  further,  in  its  discretion,  direct  the  payment 
of  the  expenses  of  the  maintenance  of  such  minor  during 
such  period  of  two  months,  not  to  exceed,  in  the  aggre- 
gate, the  sum  of  $25  (twenty-five  dollars),  which  suni 
shall  include  board,  clothing,  transportation,  and  all 
other  expenses,  to  be  paid  by  the  county  where  such  crim- 
inal proceeding  is  pending,  or  direct  action  to  be  insti- 
tuted for  the  recovery  thereof  out  of  the  estate  of  said 
minor,  or  from  his  parents.  Such  court  may  also  revoke 
such  order  of  suspension  at  any  time.  [Approved  March 
l5th,1883.J 
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CHAPTEE  IX. 

VBOCSKDISOB  AOAIZTST  COEPOBATXOire. 

1 1390.  Summons  upon  Inf  ormatioii  against  cotpontion. 

S  1391.  Form  of  summons. 

S  1392.  When  and  how  served. 

f  1393.  Examination  of  the  charge. 

S  1394.  Certlfioate  of  magistiate  and  retnni  of  4epo6ittoiis. 

J  1395.  Grand  jury  to  Investigate  if  there  is  sufflcient  cause 

S  1396.  Appearance  and  plea. 

S  1397.  Fine  on  conviction,  how  collected. 

1390.  Upon  an  information  or  presentment  against  a 
corporation,  the  magistrate  must  issue  a  summons  signed 
by  bim,  with  his  name  of  office,  requiring  the  corporation 
to  appear  before  him,  at  a  specified  time  and  place,  to 
answer  the  charge,  the  time  to  be  not  less  than  ten  days 
Ibf  ter  the  issuing  of  the  summons. 

1391.  The  summons  must  be  substantially  in  the  fol- 
lowing form: 

"  County  of  (as  the  case  may  be). 
'*  The  People  of  the  State  of  California  to  the  (naming  the 
corporation) : 

!*You  are  hereby  summoned  to  appear  before  me  afe 
(naming  the  place),  on  (specifying  the  day  and  hour),  to 
answer  a  charge  made  against  you  upon  the  information 
df  A.  B.  (or  the  presentment  of  the  grand  jury  of  the 
county,  as  the  case  may  be),  for  (designating  the  offense 
generally). 

"  Dated  at  the  city  (or  township)  of ,  this day 

of ,  eighteen , 

**  G.  H.,  Justice  of  the  Peace"  (or  as  the  case  may  be). 

1392.  The  summons  must  be  served  at  least  five  days 
Detore  the  day  of  appearance  fixed  therein,  by  delivering 
a  copy  thereof  and  showing  the  original  to  the  presideili 
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or  other  head  of  the  corporation,  or  to  the  secretary, 
cashier,  or  managing  agent  thereof. 

1393.  At  the  appointed  time  in  the  summons,  the 
magistrate  most  proceed  to  investigate  the  charge  in  the 
same  manner  as  in  the  case  of  a  natural  i>erson,  so  far  aa 
these  proceedings  are  applicable. 

1394.  After  hearing  the  proofs,  the  magistrate  must 
certify  upon  the  depositions,  either  that  there  |a  or  is  not 
sufficient  cause  to  believe  the  corporation  guilty  of  the 
offense  charged,  and  must  return  the  deposition  and  cer- 
tificate, as  prescribed  in  section  eight  hundred  and  eighty- 
three. 

.,  1395.  If  the  magistrate  returns  a  certificate  that  there 
ip  sufficient  cau39  to  beUeye  the  corporation  guilty  of  the 
offense  charged,  the  grand  jury  may  proceed,  or  the  dia*> 
trict  attorney  file  an  information  thereon,  as  in  case  of  a 
natural  person  held  to  answer.    [In  effect  April  9th,  1880.] 

1396.  If  an  indictment  is  found,  or  information  filed, 
the  corporation  may  appear  by  counsel  to  answer  the 
same.  If  it  does  not  thus  appear,  a  plea  of  not  guilty 
must  be  entered,  and  the  same  proceedings  had  thereon 
as  in  other  cases.    [In  effect  April  dth,  1880.] 

8eoft5Cal.290. 

1397.  When  a  fine  is  imposed  upon  a  corporation  on 
conviction,  it  may  be  collected  by  virtue  of  the  order  im- 
posing it,  by  the  sheriff  of  the  county,  out  of  its  real  and 
personal  property,  in  the  same  manner  as  upon  an  execu- 
tion in  a  civil  action. 
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CHAFTEtL  X. 

KNUTLINO  AJTIDAVXTS. 

tlKHL  AffldaTlttdefectlT«lreDtltl6d.Talld. 

1401.  It  is  not  necessary  to  entitle  an  affidavit  or  dep- 
osition in  the  action,  whether  taken  before  or  after  in- 
dictment or  information,  or  npon  an  appeal;  but  if  made 
\rithoat  a  title,  or  with  an  erroneous  title,  it  is  as  valid  and 
effectual  for  every  purpose  as  if  it  were  duly  entitled,  if  it 
intelligibly  refer  to  the  proceeding,  indictment,  informa- 
tion, or  appeal  in  which  it  is  made.  [In  effect  April  9Ui, 
1880.] 
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GHAPTERXL 

SBBOBft  AND  UISTAKBS  IK   PLEADINGS  AND  OTHER  PBO- 
CEEDINQS. 

S  1404.  When  no^t  material. 

1404.  Neither  a  departure  from  the  form  or  mode  pre- 
scribed by  this  Code  in  respect  to  any  pleading  or  pro- 
ceeding, nor  an  error  or  mistake  therein,  renders  it  invalid, 
unless  it  has  actually  prejudiced  the  defendant,  or  tended 
to  his  prejudice/ in  respect  to  a  substantial  right. 
'  Errors  in  pleadings^-An  error  must  actually  prejudice  the  de- 
fendant--44  Cal.  MJ;  see  49  id.  3S)0.  A  falhire  to  read  tbe  iudlctment, 
and  to  state  defendant's  plea.  Is  not  a  fatal  error— M  Cal.  4U4.  Teclk 
l^cal  errors  or  defects  are  disregarded  on  appeals-A3  CaL  4M. 
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GHAFTBR  XU. 

DISPOSAL  or  PBOPEBTr  STOLSK  Oft  BMBBZZLXkT. 

f  1407.  Peace  ofllfier  must  hold  property  rabjeet  to  the  order  of  ma^ 

Istrate. 

S  140S.  Order  for  its  dellyery  to  owner. 

S  1409.  Magistrate  most  dellyer  It  to  owner. 

S  1410.  Court  In  which  trial  la  had  may  order  Its  deUtery. 

S  1111.  DeUTei«d  to  eoiinty  treasurer  if  not  dalmed  in  six  months.     . 

S  1412.  Becelpt  for  money,  etc.,  taken  from  person  arrested. 

S'  1413.  Record  of  property  alleged  to  be  stblen. 

1407.  When  property,  alleged  to  hare  been  stolen  or 
embezzled,  comes  into  the  custody  of  a  peace  officer,  ha 
must  liold  it  subject  to  the  order  of  the  magistrate  author^ 
ized  by  the  next  section  to  direct  the  disposal  thereof. 

1408.  On  satisfactory  proof  of  the  ownership  of  the 
property,  the  magistrate  before  whom  the  information  is 
laid,  or  wlio  examines  the  charge  against  the  person  .ac- 
cused of  stealing  or  embezzling  it,  must  order  it  to  be 
delivered  to  the  owner,  on  his  paying  the  necessary 
expenses  incurred  in  its  preservation,  to  be  certified  by  the 
magistrate.  The  order  entitles  the  owner  to  demand  and 
receive  the  property. 

1409.  If  property  stolen  or  embezzled  comes  into  cus- 
tody of  the  magistrate,  it  must  be  delivered  to  the  owner 
on  satisfactory  proof  of  his  title,  and  on  his  paying  the 
necessary  expenses  incurred  in  its  preservation,  to  be 
certified  by  the  magistrate. 

1410.  If  the  property  stolen  or  embezzled  has  not  been 
delivered  to  the  owner,  the  court  before  which  a  trial  is 
Lad  for  stealing  or  embezzling  it  may,  on  proof  of  his  title, 
order  it  to  be  restored  to  the  owner. 

1411.  If  the  property  stolen  or  embezzled  is  not  claimed 
by  the  owner  before  the  expiration  of  six  months  from 
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the  conviction  of  a  person  for  stealing  or  embezzling  it, 
the  magistrate  or  other  officer  having  it  in  custody  must, 
on  the  payment  of  the  necessary  expenses  incurred  in  its 
preservation,  deliver  it  to  the  county  treasurer,  by  whom 
it  must  be  sold  and  the  proceeds  paid  into  the  county 
treasury. 

1412.  When  money  or  other  property  is  taken  froxn.  a 
defendant,  arrested  upon  a  charge  of  a  public  offense,  the 
pffieer  taking  it  must  at  the  time  give  duplicate  receipts 
therefor,  specifying  particularly  the  amount  of  money 
orthekindof  property  taken;  one  of  which  receipts  he 
must  deliver  to  the  defendant  and  the  other  of  which  he 
must  forthwith  file  ^th  the  clerk  of  the  court  to  which 
the  depositions  and  statement  are  to  be  sent.  When 
such  property  is  taken  by  a  police  of&per  of  any  incorpo- 
rated city  or  town,  he  must  deliver  one  of  the  receipts  to 
the  defendant,  and  one,  with  the  proi>erty,  at  once  to  the 
clerk  or  other  person  in  charge  of  the  police  office  in  such 
city  or  town. 

1413.  The  clerk  in,  or  person  having  charge  of,  the 
police  <^ce  in  any  incorporated  city  or  town,  must  enter 
In  a  suitable  book  a  description  of  every  article  of  prop- 
erty alleged  to  be  Btolen  or  embezzled,  and  brought  into 
the  office  or  taken  from  the  person  of  a  prisoner,  and 
piust  Attach  a  number  to  eaeh  article,  and  make  a  corre- 
^pon^iog  entry  tliezeof • 
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CHAPTER  Xm. 

BSPBIBTSS,  COHMUTATZONS,  AHD  PABBOKS. 

1 1417.  Governor  may  grant  reprieves,  commutations,  and  pardons. 

S  1418.  His  power  in  respect  to  convictions  for  treason. 

S  1419.  To  communicate  to  the  Legislature  reprlevet.  ooramntatloiii* 

and  pardons. 

S  1420.  Report  of  case,  how  and  from  whom  reciulred. 

S  1421.  Notice  to  district  attorney  of  application  for  pardon. 

S  1422.  Publication  of  notice. 

S  1428.  When  two  preceding  sections  are  not  appllcaUe. 

1417.  The  governor  has  power  to  grant  reprleyes^ 
commutations,  and  pardons  after  conviction,  for  all  of« 
fenses,  except  treason  and  cases  of  impeachment,  npon 
such  conditions  and  with  such  restrictions  and  limitations 
as  he  may  think  proper,  subject  to  the  regulations  pro-; 
vided  in  this  chapter. 

Fardonlng'  power,— Hie  par^onlnpr  powef*  tth^ther  exercised  raa- 
det  the  Fea*>ral  or  Btjite  Coii!!rlCuL[on,  Is  tlift  swmti  la  ItM  nature ftnd 
ettect  nxtliiit  uicrrUiMl  hyiht?  r<nireijCntatit^t?3  0f  tliO  EngUak  crown 
In  thli  coitEitry  in  iU<i  rolonljil  t) 01^3—43  Cal.  139.  See  Fed.  Const,  art 
U,  ie^.subiJ.  ];  Cuui^t.  of  f  ai.  :irt.  vil,  fi  L  A  yanlon  iii  an  im;^  of  gnioa 
frain  Use  i>owpr  JiiEru^teA  wilU  the  exE?cntLou  of  tbo  laws,  exempting 
f^iu  u  Li  91  h  litti  c  nt  vv  I)  tch  l  ho  Inw  lunicth-^l^  CnL  4li9 ;  T  Fotors,  IfiS.  Tha 
wonl^'lianluii"  must  \m  con^tnicil  wllh  reforonco  to  its  moflntnff  at 
thftHmu of  Uio mloTstloM  of  Uw Conatlrutlou— 7  Peters,  182:  a DalLlWi 
fr  Pct{?rg.  .JtM  i  S  fiLt&:  IT  Uuw.  iitj;  \^  hV  a[fl;  I  Abb.  V.  S.  lU:  2  Jd. 
1/50-  It  Is  t nmstrutMl  like  si  gvCLtit.  moat  fjivorabjy  tn  I  ho  gtantee— 14 
Arte,  J^4i  1  wtiob,  itio.  Tbfl  ifower  to  nardon  eitemls  to  ml  klmifl  of 
p^UoEi^i  k[ioT,iii  t'>  iLo  law  a-iMu  b.  ettUec  eenenil,  i^peizM,  conditioiul, 
or^bsolulu— Itillow.  ;jl4;  4  Wrkll.  3aiJ. 

Where  the  condition  of  a  pardon  is  that  defendant  shall  leare  the 
State,  and  he  either  does  not  leave,  or,  havinffleft,  returns,  the  orig- 
inal sentence  revives,  and  may  be  enforced-^  watts  A  8. 197;  1  Stroo. 
M7;  1  Parker  Cr.  R.  47;  18  How.  307;  but  if  the  time  for  departure  la 
specified  in  the  pardon,  it  does  not  begin  to  run  during  sickness  or 
incapacity~2  Calnes,  67.  A  pardon  wltn  a  condition  precedent!  does 
not  operate  until  the  condition  is  performed— 8  Watts  is  8. 197.  The 
governor  may  pardon  as  well  before  as  after  trial— 7  WattSilflS;  49 
Pa.  St.  372:  46  Id.  357;  or,  may  gmnt  a  conditional  pardon— 8  Watts  * 
8. 197;  1  Bail.  283;  2  id.  516;  l^arker  Cr.  B.47;  iflow.  314:  or.  he 
may  pardon  after  the  prisoner  has  suffered  the  punishment  aoJaogeA 
forhIscrime-48Cal.4&.  '^  ^ 

His  power  to  reprieve  does  not  depend  on  his  constitntlonal  power 
to  pardon,  the  deslignation  of  the  time  for  execution  being  no  part  oC 
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|fcflWifteieer"iyy»  S.  M5.  A  Mrddn  Is  a  release  of  all  fines  or  Im- 
prisonment cor  the  offense->^28Ta.  St.  297 ;  2  Phlla.  256;  but  not  of  costs 
~2  Whart.  440:  48  P.^  St.  416;;  43  id.  5Sj  and  of  such  fines  and  penaltiea 
as  were  payabio  to  the  State— 3  id.  126;  but  the  pardoning  power  can- 
iMt*d0cree«Tejpasmeai;  «ca  find— 3  Dutch.  637;  and  without  words  of 
restitution,  it  does  not  restore  forfeited  estates— 3  Orant  Cas.  158,  It 
tfay  raait  a  forfeited  reoognizance  after  Judgment-9  Watts,  142. 

Tlir  pn-^infii;  i''^^roT  I-.  -in,-,-,!  i-,  :  iv^  ,.v,^.',|tiv.- -ix  Wall.  |3Sj  if 
Biaclcf,  ^'^;>;  t  AUfci.  U.  S.  lie;  1  Noit.  Jfc  McC.  1^6;  1  Hitsoii,  vn  ■  n  Opln- 
Att,-Uen.  ^.  DoUVerj-  U  esi^outLil  to  gS  vo  effect  to  i^  pArUan— 3  fien^ 
iaO;7ll  Fa.  at-^i*-;  ^.Potoira>  ISH;  9  niatchf.  iHK  Until  Qelivdrv,  a  psi^ 
don,  thaus1ijsjfue{|«ni]  aeiUed^nmy  bo  rp culled  and  caiiceli:<l  by  thA 
executive  or  bis  auccesBor  \n  cffiire— 3  Ben-  307*  A  pardon  must  (w  ■ 
praveA  Lif  tbo  pT^iluctlon  or  the  warnint  Itat^lf,  or  ft  a  Ima  muiit  fce 
(ttsCouBtedTor-4  Watts,  33S;  1  Grant  Ca.^.  ^29.  It  reinoTPS  the  dlaalrtt* 
Ity  toteat|rj^-H|3  tJiil.  m.  Sen  as  ta  Its  etect-3ft  WalL  4ti8;  lii  UL  Ifll};..' 
|»ia.  1*1;  H.m;  1(1.  1*G;  9  irl.  si\\  2  Atib.  U.  a.  H9.  A  pardon  ebl 
tolnod  ^f  fi»uil  la  voia,  and  may  tm  revoked  befgro  iHitual  dtllverj-'^ ! 

14^6.  He  may  suspend  the  execution  of  the  sonteneer  i 
upon  a  conriction  for  treason,  until  the  case  can  !»»'' 
reppst^4  to  th^  I^gislaturo  at  its  next  meeting,  when  the 
X^islatiire  may  either  pardon,  directtthe  execution  oCi 
tji^e , sentence,  or,  ^ant  a  further  reprieve  |  providetif  tlmt 
neither  the  governor  nor  the  Legislatiure  shall  have  power/ 
to  grant  pardons  or  commutations  of  sentence  in  any  ease 
where  the  convict  has  been  twice  convicted  of  felony^ 
afterthe  first  day  of  January,  eighteen  hundred  and  eighty^ 
unless  upon  the  written  recommendation  of  a  majbidty  of 
the  judges  of  the  Supreme  Court.  [In  effect  Fehvuasy 
18th,  1880.] 

1419.  He  must,  at  the  beginning  of  every  sessfoii,. 
communicate  to  the  Legislature  each  case  of  lepdeve, 
commutation,  or  pardon,  stating  the  name  of  the  eoo- 
vict,  the  crime  of  which  he  was  convicted,  the  sentence 
and  its  date,  and  the  date  of  the  commutation,  panlon,  or 
reprieve,  and  the  reasons  for  granting  the  same.  [In  ef* 
feet  February  18th,  1880.] 

1420.  When  an  application  is  made  to  the  gorenior 
for  a  pardon,  he  may  require  the  judge  of  the  court  be- 
fore which  the  conviction  was  had,  or  the  district  attor* 
ney  by  whom  the  action  was  prosecuted,  to  furnish  him, 
without  delay,  with  a  statement  of  the  facts  proved  on 

I»sir.  Cox>a.-48. 
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the  trial,  and  of  any  otiher  facts  having  reference  to  the 
propriety  of  granting  or  nefoBing  the  pardon. 

1421.  At  least  ten  days  before  the  goTemor  acta  upon 
an  application  for  pardon,  written  notice  of  the  intention 
to  apply  therefor,  signed  by  the  peiaon  applying,  must  be 
served  npon  the  district  attorney  of  the  coanty  where 
the  conviction  was  had,  and  proof,  by  affidavit^  of  the 
service  mnst  be  presented  to  the  gpvernor. 

1422«  Unless  dispensed  with  by  the  governor,  a  copy 
of  the  notice  mnst  also  be  published  for  thirty  days  f roin 
the  first  publication,  in  a  paper  in  the  ooonty  in  wldch  the 
conviction  was  had. 

•  1423.   The  provisions  of  the  two  pjeceding  sections  are 
not  applicable— 

1.  When  there  is  imminent  danger  of  the  death  of  the 
person  convicted  or  imprisoned. 

2.  When  the  term  of  imprisonment  of  the  appUcaat  Is 
iHthin  ten  days  of  its  expiration. 


M  jmnncBs  A2a>  folxck  count. 


TITLE  XI. 

Of  Proceedings  In  Justices'  and  Police  Cotirt^ 
and  Appeals  to  Supexior  Courts. 

Chap.   L    PaocBSDorGB    vx    Justices'     and    PouciB 
Courts,  §§  1426-61. 
n.   ArlwALS  TO  SuPEBioB  CknjBTS,  $$  14e6»7a 
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CHAFTEB  I. 

PBOCKBDSraS  ZN  JXrSTICBS^  AND  FOLZCB  COUKI8, 

1 14S6.  Proeeed&igs  must  be  eommenMd  by  complaint* 

$1427.  When  warnmt  ef  arrest  must  Issae.  Focm  of  waczaiit* 

S  1428.  liinntes^howkeiyt. 

S  1429.  The  plea,  and  how  pat  In. 

S1490.  Issue,  how  tried. 

S  1431.  Change  of  renue,  when  granted. 

S  1432.  Proceedhigs  on  change  of  renue. 

I  1433.  Postponement  of  the  trial. 

S  1434.  Defendant  to  be  present. 

S  143&.  Jury  trial,  how  wiivea. 

S  1436w  Challenges. 

S  143Z.  Oath  of  Aurora. 

I  1438.  Trial,  how  conducted. 

S  1439.  Court  to  decide  questions  of  Hbw,  but  not  of  fiMt 

f  1440.  Jury  may  decide  in  court,  or  retire, 

%  1441.  Verdict  of  Jury,  how  delivered  and  entered. 

S  1442.  Verdict,  when  several  defendants  are  tried  togetheiw 

S  1443.  Jury,  when  to  be  discharged  wlthoota  verdict. 

I  1444.  If  discharged,  defendant  may  be  tried  again, 

S  1445.  Proceedings  on  plea  of  guilty,  or  on  conviction. 

S  1446.  Judgment  of  fine  may  direct  Imprisonment. 

S  1447.  Defendant,  on  acquittal,  to  be  discharged.   Costs* 

S  1448.  Judgment  against  prosecutor  for  costs. 

S  1449.  Judgment,  when  to  be  rendered. 

S  1450.  Motion  for  a  new  trial,  or  in  arrest  of  jodgment. 

S  1451.  New  trial,  grounds  of. 

%  1452.  Grounds  of  motion  In  arrest  of  judgment. 

S  1453.  Judgment  to  be  entered  in  the  minutes. 

S  1454.  Discharge  of  defendant  on  judgment  of  acquittal  or  fine 

only. 

S  1455.  Judgment  of  Imprisonment,  how  executed. 

%  1456k  Judgment  of  imprisonment  until  fine  Is  paid,  how  executed. 

S  1457.  Fines,  disposition  of. 

S  1456.  Defendant  may  be  admitted  to  balL 

S  145».  Subpoenas. 

S  1460.  Entitling  affidavits. 

S1461.  **  Police  Courts  "defined. 


te»  JtrSTXCBS'  Aim  POLICE  COUBTS.      S§  1426-^ 

1426.  All  proceedings  and  actions  before  a  Justices' 

or  Police  Court,  for  a  public  offense  of  which  such  courts 

have  jurisdiction,  must  be  commenced  by  complaint  un* 

der  oath,  setting  forth  the  offense  charged^  with  such  par* 

ticniars  of  time,  place,  person,  and  property,  as  to  enable 

the  defendiant  to  understand  distinctly  the  character  ot 

the  offense  complained  of,  and  to  answer  the  complaint.' 

Proceedings,  how  commeneed.— The  addition  *<Jr.**  need  not  be 
Inserlediii  acrinitDal  qompUlnt-M  CaL  409;  aee  5ft  id.  228;  45  id.  209. 
The  Penal  Code  vrorks  the  same  change  in  criminal  actions  which  has 
been  wroujcbt  tar  the  Code  of  Civil  FrOcediire  in  civU  actions— 27  Cal. 
607;  and  see  34  iiL  191. 

1427.  If  the  justice  of  the  peace,  or  police  justice.  Is 
satisfied  therefrom  that  the  offense  complained  of  has 
been  committed,  he  must  issue -a  warrant  of  arrest,  which., 
^ust  be  substantially  in  the  following  form :  x 

"County  OF .  , 

**The  People  of  the  State  of  California  to  any  eheriff,  con- 
stable, marshal^  or  policeman  in  this  State: 

'^Complaint  upon  oath  having  been  this  day  made  be*^ 

fore  me ,  (justice  of  the  peace  or  police  justice,  as  the- 

case  maybe)  by  C^D.,  that  the  offense  of  (designating  it 
generally)  has  been  committed,  and  accusing  E.  F.  there*' 
of;  you  are  therefore  commanded  forthwith  to  arrest  the 
abdve  named  E.  F.  and  bring  him  before  me  forthwith, 
at  (naming  the  place). 

"AVitness  my  hand  and  seal  at  ^— ,  this-— ^ day  of 

-^  A.  D. -.  A.  B." 

Warrant— Where  the  justice  who  Issned  the  warrant  is  absent  oir> 
unable  to  act,  the  party  arrested  may  be  taken  bef  oi*e  some  other  jus- 
tice In  the  same  county  for  examination,  etc.— 19  CiU.  133.  A  party 
loay  be  arrested  without  nwacniat— 27  CaL  672.  >  I 

1428.  A  docket  must  be  kept  by  the  justice  of  the' 
peace,  or  police  justice,  or  by  the  clerk  of  the  courts  held^ 
by  t^emj  if  there  is  oi|e,  in  which  must  be  entered  each 
action,  and  the  proceedings  of  the  court  therein. 

See  fiscal.  228;  19fld., 133. 

1429.  The  def  endaUt^  may  make  the  s^me  plea  as  upotk^ 
an'indicl»ent,  as  provided  in.sectibki;  ten  liuiKtrM^  4&d^ 
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siztoen.  His  plea  moat  be  oral,  and  entered  in  the  inln^ 
utea.  3dt  the  defendant  plead  guilty,  the  conrt  ma^Tf 
before  entering  suoh  plea  or  pronouncing  judgment,  ex* 
amine  xritnesaea  to  ascertain  the  gravity  of  the  oHenfm 
oommitted;  and  if  it  appear  to  the  courl}  that  a  higher 
•offense  has  been  committed  than  the  offense  charge^  in 
'the  complaint*  the  court  may  order  the  defendant  to  be 
>eommitt6d  or  admitted  to  bail,  to  answer  any  indictaient 
which  may  be  found  against  him  by  the  grand  jury,  or 
any  information  which  may  be  filed  by  the  district  attor- 
ney«  [in  effect  April  eth,  1880.] 
,  See  oRle,  S  1«1<I>  sad  note. 

1430.  Upon  a  plea  other  than  a  plea  of  gnUty,  if  the 
parties  waive  a  trial  by  jury,  and  an  adjournment  or 
change  of  venue  is  not  granted,  the  court  must  proceed 
to  try  the  case.    [In  effect  February  25th,  1880.] 

1431.  If  the  action  or  proceeding  is  in  a  Justice's 
Court,  a  change  of  the  place  of  trial  may  be  had  at  any 
time  before  the  trial  commences— 

1.  When  it  appears  from  the  affidavit  of  the  deiendant 
that  he  has  reason  to  believe,  and  does  believe,  that  he 
cannot  have  a  fair  and  impartial  trial  bjefore  the  justice 
about  to  try  the  case,  by  reason  of  the  prejudice  or  biap 
of  such  justice,  the  cause  must  be  transferred  to  anpthec 
^tice  of  the  same  or  an  adjoining  townsl^ip* 

2.  When  it  appears  from  affidavits  that  the  defendant 
oannot  have  a  fair  and  impartial  trial,  by  reason  of  the 
prejudice  of  the  citizens  of  the  township,  the  cause  must 
be  transferred  to  a  justice  of  the  township  where  the 
i^eme  prejudice  does  not  exist 

JSubd,  l.-S«e  18.  CaL  180;  24  id.  81;  2Sid.  4M;  anUi,  $S  19»  SiQd  1^ 
ana  notes.  ^^ 

Svbd,  2.  BnficienoT  of  affldavlts-«ee  1  Cal.  408;  Id.  S7»:  91  id.  SSI; 
28  id.  490:  antt,  H 1038  and  1034.  and  notes. 

1432.  When  a  change  of  the  place  of  trial  is  ordered, 
the  justice  must  transmit  to  the  justice  before  whom  the 
tjM  is  to  be  had  all  the  original  papers  in  the  cause,  witli 
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Aoerlified  copy  of  the  minatM  of  bia  prooeedings;  and 
upon  leoeipt  thereof,  the  justice  to  whom  they  are  delify 
CNPed  mast  proceed  with  the  toial  in  the  eame  manner  as 
if  the  proceeding  or  action  had  been  originally  com* 
snenced  in  his  coasts 

'  1433.    Before  the  commencement  of  a  trial  in  any  of 
the  courts  mentioned  in  this  chapter,  either  party  may, 
upon  good  cause  shown,  have  a  reasonable  postponement 
Uiereof. 
See  MM,  sun*  note. 

1434.  The  defendant  must  be  personally  present  be- 
foxe  tbe  trial  can  proceed. 

VraMB«e  of  deftndiint.— The  laea  of  '*  not  goBty  ^  may  be  entered 
^  the  absence  of  defeadaat-4  Cal.  238;  see  ante,  S  W. 

1435.  A  trial  by  jury  may  be  waived  by  the  consen| 
of  both  parties  expressed  in  open  court  and  entered  in 
the  docket  The  formation  of  the  jury  is  provided  for 
in  chapter  one,  title  three,  part  one,  of  the  Code  of  Civil 
procedure.    [In  effect  February  26th,  lasa] 

1436.  The  same  challenges  may  be  taken  by  either 
patty  to  the  panel  of  jurors,  or  to  any  individual  juror, 
as  on  the  trial  of  an  indictment  for  a  misdemeanor;  but 
t)ie  challenge  must  in  all  cases  be  tried  by  the  court. 

Challengea.— See  «Mte,  SS  107ft-8S;  gronnds  of  challenge-Me  onu, 

1437.  The  court  must  administer  to  the  jury  the  fol* 
lowing  oath:  '*  You  do  swear  that  you  will  well  and  truly 
try  this  issne  between  the  People  of  the  State  of  Califor- 
nia and  A.  B.,  the  defendant,  and  a  true  verdict  render 
according  to  the  evidence." 

143  8.  After  the  jury  are  sworn,  they  niust  sit  together 
and  hear  the  proofs  and  allegations  of  the  parties,  which 
must  be  delivered  in  public,  and  ip  the  presence  of  the 
defendant. 

1439.  The  court  must  decide  aU  questions  of  law 
which  piiay  arise  in  the  course  of  the  trial,  but  can  give 
no  charge  with  respect  to  matters  of  fact. 

See  ante,  SS  1134-27. 
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1440.  After  lioaring  the  proofs  and  allegations,  tho 
Jnry  may  dfocide  in  court,  or  may  retire  for  oonsiderstioni 
If  tbey  do  not  immediately  agree,  an  officer  .most  be 
sworn  to  the  following  effect:  "Yon  do  swear  that  yon 
will  keep  this  jury  together  in  some  quiet  and  convenient 
place;  that  you  will  not  permit  any  peraon  to  speak  to 
them,  nor  speak  to  them  yourself,  unless  by  order  of  the 
court,  or  to  ask  them  whether  they  have  agreed  upon  n 
verdict;  and  that  you  will  return  them  into  court  when; 
they  have  so  agreed,  or  when  ordered  by  the  court." 

Seeaii/«,IU38. 

1441.  The  verdict  of  the  jury  must  in  all  cases  be  gen^ 
oral.  When  the  jury  have  agreed  on  their  verdict,  they 
must  deliver  it  pubUcly  to  the  court,  who  must  enter,  or 
cause  it  to  be  entered,  in  the  minutes. 

See  ante,!  1151.  > 

1442.  When  several  defendants  are  tried  together,  if* 
the  jury  cannot  agree  upon  a  verdict  as  to  all,  they  may 
render  a  verdict  as  to  those  in  regard  to  whom  they  dor 
agree,  on  which  a  judgment  must  be  entered  accordingly, 
and  the  case  as  to  the  rest  may  be  tried  by  another  jury.; 

Beeante»i\m, 

1443.  The  jury  cannot  be  discharged  after  the  cause  is^ 
submitted  to  them,  until  they  have  agreed  upon  and  ren-; 
dered  their  verdict,  unless  for  good  cause  the  court  sooner' 
discharges  them. 

8eo  ante,  SS  1139, 1140. 

1444.  tt  the  jury  is  discharged,  as  provided  in  the  last ! 
section,  the  court  may  proceed  again  to  the  trial,  in  th.^* 
same  manner  as  upon  the  first  trial,  and  so  on,  untilA 
^rdict  is  rendered. 

'Seeaii^e,SlMl. 

■  1445.    When  the  defendant  pleads  ^ilty,  or  is  con-; 
victed,  either  by  the  court  or  by  a  jury,  the  court  niust ' 
render  judgment  thereon  of  fine  or  im)>risonnient,  or  both, 
as  the  case  may  be.    [Approved  March  90th,  in  effect  July ' 
1st,  1874.] 
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1446.  A  jadgmentf  that  the  defendant  pay  a  fine,  may 
•iso  direct  that  he  be  imprisoned  until  the  fine  be  satis- 
fied, in  the  proportion  of  one  day's  imprisonment  for 
every  dollar  of  the  fine.    [Approved  March  7th,  1874.]     , 

'  1447*  When  the  defendant  is  acquitted,  either  by  the 
court  or  by  the  jury,  he  must  be  immediately  discharged; 
and  if  the  court  certify  in  the  minutes  that  the  prosecu- 
Uon  was  malicious  or  without  probable  cause,  it  may 
order  the  prosecutor  to  pay  the  costs  of  the  action,  or  to 
give  satisfactory  security  by  a  written  undertaking,  with 
one  or  more  sureties,  to  pay  the  same  within  thirty  days 
titer  the  trial. 

1448.  If  the  prosecutor  does  not  pay  the  costs,  or  give 
security  therefor,  the  court  may  enter  judgment  against 
him  for  the  amount  thereof,  which  may  be  enforced  in  all 
respects  in  the  same  manner  as  a  judgment  rendered  in  a 
civil  action, 

1449.  After  a  plea  or  verdict  of  guilty,  or  after  a  ver* 
diet  against  the  defendant,  on  a  plea  of  a  former  convic- 
tion or  acquittal,  the  court  must  appoint  a  time  for  ren- 
dering judgment,  which  must  not  be  more  than  two  days 
nor  less  than  six  hours  after  the  verdict  is  rendered,  un- 
less the  defendant  waive  the  postponement.  If  postp 
poned,  the  court  may  hold  the  defendant  to  bail  to  appear 
for  judgment.  [Approved  March  dOth,  in  effect  July  1st, 
iS74.] 

1450.  At  any  time  before  judgment,  defendant  may 
move  for  a  new  trial  or  in  arrest  of  judgment. 

See  ante.  §1183. 

.1451.    A  new  trial  may  be  granted  in  the  following 


1.  When  the  trial  has  been  had  in  the  absence  of  the 
defendant,  unless  he  voluntarily  absent  himself,  with 
full  knowledge  that  a  trial  is  being  had. 
,  2.  When  the  jury  has  received  any  evidence  out  of 
court 
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8.  When  tiM  jury  has  separated  without  leave  of  the 
tovat,  after  havinff  retired  to  deliberate  upon  tlieir  tnttr- 
dict,  or  been  guilty  of  any  misoondnct  tending  to  proTe&t 
a  fair  and  dne  cooMderation  of  the  case. 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  part 
of  all  the  jurors. 

&  When  there  has  been  error  in  the  decision  of  the 
court,  given  on  any  question  of  law  arising  during  the 
course  of  the  triaL 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  the 
defendant,  and  which  he  could  not,  with  reasonable  dili- 
gence, have  discovered  and  produced  at  the  trial;  but 
when  a  motion  for  a  new  trial  is  made  upon  this  ground, 
the  defendant  must  produce  at  the  hearing  the  affidavit^ 
of  the  witnesses  by  whom  such  newly-discovered  evidence 
is  expected  to  be  given. 

flee  ante,  SS  117»-82. 

1432.  The  motion  in  arrest  of  judgment  may  be  found; 
ed  on  any  substantial  defect  in  the  complaint,  and  the  ef- 
fect of  an  arrest  of  judgment  is  to  place  the  defendant  iii 
the  same  situation  in  which  he  was  before  the  ttial  was 
had. 

A  motion  is  an  appHeatloh  for  an  order  inade  Hvatoce  to  tkHawi 
or  jndge,  and  making  out  and  filing  a  written  ain>licatlon  la  not  91^ 


ficient.  The  attention  of  the  court  must  be  called  to  It,  and  ttte  codit 
moved  to  grant  lt-41  GaL  650. 

-  1453.  If  the  judgment  is  not  arre&ted,  or  a  new  trial 
granted,  judgment  must  be  pronounced  at  the  time  ap^ 
pointed,  and  entered  in  the  minutes  of  the  court. 

1454.  If  judgment  of  acquittal  is  f^Ven,  or  judgment 
imi>osing  a  fine  only,  without  imprisonment  for  non-pay^ 
ment,  and  the  defendant  is  not  detained  for  any  other 
legal  cause,  he  must  be  discharged  as  soon  as  the  judg^ 
ment  is  given. 

1435.  When  a  judgment  of  imprisonment  is  entered,  a 
certified  copy  thereof  must  be  delivered  to  the  sheittE; 
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marshal,  or  otlier  officer,  'i^hich  is  a  anfficient  warrant  for 
its  execution. 

1456.  When  a  judgment  is  entered  imposing  a  fine,  or 
ordering  the  defendant  to  be  imprisoned  until  the  fine  is 
paid,  he  must  be  held  in  custody  during  the  time  specified 
in  the  judgment,  unlesa  the  ^ne  is  soonev  p$4d. 

Jadgment— A  Judgment  that  defendant  be  fined  three  hundred 
dollait*.  and  that  in  default  of  pajrment  he  Iw.  Unpflsoaed  in  thQ  county 
Sail  not  exceediug  tUrea  himOred  days.  Is  a  anofftaatial,  qompli»nf  e 
with  section  12ua  of  this  Code-M  Cal.  m  -r-^-^' 

1457.  Upon  payment  of  th^  fine,  the  officer  must  dis- 
chftigetbe  defendant,  if  he  is  not  detained  for  any  otl^r 
legal  causcj  and  apply  the  money  to  the  payment  of  the 
expenses  of  the  prosecution,  and  pay  over  the  residue,  i^ 
any,  within  ten  days,  to  the  county  or  city  treasurer,  ac- 
cording as  the  offense  is  prosecuted  in  a  justice's  or  police 
cdurt.  If  a  fine  is  imposed,  and  paid  before  commit- 
ment, it  must  be  applied  as  prescribed  in  this  section,. 

This  section  and  section  1510,  post,  are  to  be  construed  together— 4$ 
Cat  245. 

1458.  The  defendant,  at  any  time  after  hia  arrest,  and 
before  conviction,  may  be  admitted  to  baiL  The  provis- 
lews  of  this  CTode  relative  to  bail  are  applicable  to  bail  in 
Justices,  or  Police  Courts. 

0ee  mue,  SS  822-20, 1268-1317. 

1459.  The  justice  or  judge  of  either  of  the  courts 
mctotioned  Ia  this  chapter  may  issue  sabpoonaa  for  wit- 
nesses, as  provided  in  section  thirteen,  hundred  and 
twenty-six,  and  punish  disobedience  thereof,  as  provided 
in  section  one  thousiind  three  hundred,  and  thirty-one. 

•1460.  The  provisions  of  section  one  thousand  lour 
hundred  and  one,  in  respect  to  entitling  affidavits,  are 
applicable  to  proceedings  in  theeonvtp  mentioned  in  this 
cfiapter. 

1461.  -  The  term  "  PoUce  Courts,*'  as  used  in  this  and 
the  succeeding  chapter,  includes  Police  Judges'  Courts, 
Police  Courts,  and  all  courts  held  by  mayors  or  recorder^ 
in  incorporated  cities  or  towns. 
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CHAPTCBU 

AtrmAXM  TO  BUFEBXOB  OOUBTS. 

S  MM,  App«al8,wlien  allowed, 

S  1487.  Appeals,  liow  taken,  heard,  and  detenninod.  , 

S  1468.  Statement  on  appeaL 

S  1489.  If  new  trial  granted,  tn  what  comt  bad. 

S  1470.  Prooeedlnga,  If  appeal  U  dlsmHsed  or  judgment  aflmied.  . 

1466.  Either  party  ma^  appeal  to  the  Sapetior  Ck>nrt  ; 
of  the  connty  from  a  judgment  of  a  Justice's  or  Police 
Court,  in  like  cases  and  for  like  cause  as  appeals  may  be 
taken  to  the  Supreme  Court    L^i^  effect  Aprill2t)i,  1880.] 

See26GaL685. 

1467.  The  appeal  is  taken,  heard,  and  determined  aa 
provided  in  title  nine,  part  two,  of  this  Code. 

8eeaiae,S|12W-6S. 

1468.  The  appeal  to  the  Superior  Court  from  the  judg*  ? 
ment  of  a  Justice's  or  Police  Court  is  heard  upon  a  atat«^  . 
ment  of  the  case  settled  by  the.  justice  or  police  judge» : 
embodying  such  rulings  of  the  court  as  are  excepted  to, 
which  statdnxent  muiBt  be  -flliBd  with  a&d  Settled  by  tb0 
court  within  teq  days  after  filing  notice  Of-  appeal,  [Ii^  « 
effect Aprill2th,188aj  ;      .     ..    i 

8ee260aL6aft.  .  :.  j 

1469.  If  A  new  trial  is  granted  upon  appeal,  it  most  \ 
behndintheSaperiorCo^rt.  (In  effect  AprU  12th,  1880ij 

See28CaL«8&  .         .,  ,  . 

1470.  If  the  appeal  i»  dismissed  or  thcf  jiidgm^At- 

affirmed,  a  copy  of  the  order  of  dismissal  or  ]udgn)ent  pt  j 

affirmance  must  1^  remitted  to  the  court  l>elow,  which 

may  proceed  to  ^enforce  its  aenteace.  .  .. -^ 

Joiisdiction.— Tlie  Snpfrlbr  Court  has  io] 
^ laUpi ^ 


to  Issue  any  Bud  aUpTocess  necessary  to  the  executidh  of  itii  ladgmeB 
as  over  a  person  arrested  on  a  berch-wanani  after  nlttnnance,j 
Jttdgment-*M  CaLS40{  see  Const.  Cat  arte,  fS^  ^^  ^       -^ 
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TITLE  Xn. 

Of  Bpeeial  ProQ#«cU]ig»  of  a  Cilminal  2Yati;ur6» 

Chap.    I.    Oir  this  W&rr  of  Ha»B48  OoBPt^s,  {§  1473*160(1 

II.     Otf  COBOirifiBS*  IVQUSSTS  AND  DtJTISS  OF  COR* 
OVBB8,  §§  l51(Kia 

m.   Of  Ssasch«>wasaants,  §§  1523-42. 

IV.     pROCBIBDINQa  AaAXX9T  FCGITIVKS  FBOX  JV9- 
T1£E»  §§  1^547^^. 
Y.    MiaCBLLANSOCS  PitoyistoNs  RBSPacriNG  Sp»* 
CXAI.  FbQCEWOZNQS  of  a  CbDONAL  NATUI^aji 

{§156»Hl. 
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CHAPTER  L 

OF  THE  WRIT  OF  HAl^KAfl  OOBPTTS. 

S  1473.  Who  may  prosecute  writ. 

S  1474.  Application  for,  how  made. 

S  1475.  By  whom  issued,  and  before  whom  rctomiible. 

S  1476.  Writ  must  be  granted  without  delay. 

S  1477.  Writ,  wliat  to  contain. 

S  1478.  How  served. 

S  1479.  Proceedings  upon  disobedience  to  tfae^rlt. 

S  1480.  Betum,  what  to  contain. 

§  1481.  Body  must  be  produced,  when. 

S  1483.  Hearing  without  production  of  the  body* 

S  1483.  Hearing  on  return. 

S  1484.  Proceedings  on  the  hearing. 

S  1485.  When  court  may  discharge  the  i»arty. 

S  1486.  When  to  remand  party. 

S  1487.  Grounds  of  discharge  In  certain  cases. 

S  1483.  Not  to  be  discharged  for  defect  of  form  In  warrant 

S  1489.  Proceedings  on  defective  warrant 

S  1490.  Writ  for  purposes  of  ball. 

S  1491.  Judge  may  take  baU. 

S 1492.  Judge,  when  to  remand. 

S  1493.  Person  in  illegal,  may  be  committed  to  legal,  custody. 

S  1494.  Disposition  of  party,  pending  proceedings  on  return. 

S 1495.  Defect  of  form  in  the  writ  immaterial,  when. 

S  1496.  Imprisonment  after  discliarge,  when  permitted. 

S  1497.  Warrant  may  issue  instead  of  writ,  in  certain  cases. 

S  1498.  Warrant  may  include  person  cliargcd  with  illegal  detention. 

S  1499.  Warrant,  how  executed. 

S  1500.  Return  and  hearing  on. 

S  1501.  Party  may  be  discliarged  or  remanded. 

§  1503.  Writ  and  process  may  issue  at  any  time. 

S  1503.  By  whom  issued  and  when  returnable. 

S  1504.  Where  returnable. 

S  1505.  Damages  for  failure  to  issue  or  obey  the  writ. 

1473.  Every  person  unlawfully  imprisoned  or  re- 
strained of  his  liberty,  under  any  pretense  wliaterer,  may 
prosecute  a  writ  of  habeas  corpuSf  to  inquire  into  the  cause 
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of  such  imprisoxunent  or  restraint.    [Approved  March 
80th,  in  effect  July  Ist,  1874.] 

Who  may  prosecute.— A  prisoner  is  entitled  to  n  writ  of  habeas 
corpus  as  a  matter  of  rigbt,  except  wlien  he  is  committed  or  ilctaincd 
unaerafinal  ludgment— 16  Barb.  862.  It  may  be  employ fd  to  effect 
the  release  or  a  person  to  whom  a  pardon  has  been  uadressed— 8 
Blatchf.  89;  2  Abb.  U.  8.  882;  8  How.  Pr.  478;  2  Parker  Cr.  li.  t»0.  A 
writ  of  habeas  corpus  od  testificandum  may  be  allowed  to  briu.<z  up  a 
prisoner  charged,  in  execution  upon  a  ca,  sa.,  to  testify  lii  relation  to 
his  own  application  for  a  Uischarge  as  an  insolvent— 5  Cowen,  176.  It 
Is  not  the  proper  remedy  for  a  person  imprisoned  on  a  ca.  sa.  irrc^u- 
nrly  issued;  the  remedy  is  by  motion  and  affidavit— 4  Johns,  'ill.  See 
Code  of  Civ.  Proc.  SS  83, 34. 

Persons  out  on  bail  are  not  entitled  to  this  writ  directed  to  their 
hall— McCahon,  152.  Whether  the  court  may,  by  a  wi  it  of  Ual)e}is 
corpus  to  the  executive  officer  of  another  court,  take  a  prisoner  from 
the  custody  of  the  latter— «tf«rvf— 7  Cash.  285.  It  cannot  bo  ii.^ed  as  a 
writ  of  quo  warranto  to  decide  a  question  of  usuri>atioii  of  office— ;{ 
Barb.  162.  The  governor  of  a  State  is  not  vested  with  the  power  of 
its  suspension  under  a  Constitution  giving  him  power  to  suppress  in- 
Sarrectiou— 64  N.  C.  862.  Tlie  prerogatlvo  of  suspend hii?  the  writ 
Belongs  exclusively  to  Congress— 1  Abb.  U.  S.212;  21  lud.  alO;  Taney, 
846;  IttWls.  85!);  and  the  executive  discretion  may  bo  iuuuired  into  iu 
every  case  where  the  liberty  of  the  subject  is  involved— 5  Cal.  2J8;  see 
Ved.  Const,  art.  1,  $  9,  subd.  2;  Const.  Cal.  art.  1,  $  5. 

Writ,  when  it  lies.— The  writ  of  habeas  corpns  may  be  appealed  to 
lor  the  purpose  of  settling  the  question  of  ball,  where  there  Is  probable 
cause  against  the  party— 62  Ala.  311 ;  64  Cal.  76;  2Ashm.  227;  id.  247;  8 
Brev.89;  15Fla.  633:  Dudley,  296;  3  lud.  293;  11  Lelgli,  WiH;  17  Mass. 
116;  Id.  175;  8  Mo.  483;  66 Miss.  a9;  30  Id.  6S1 ;  2  Pittsb.  liep.  362 ;  5 Raud. 
646;  see43Miss.  1.  Itliesforredrcssundera voidsenteiico— Blilutchf. 
89;  18  WalL  163;  49  Mo. 291:  9 Nev.  43;  60  N.  Y.  55f);  3  Mich.  2U7;  30  id. 
802;  41  Tex.  488;  but  not  where  the  error  lies  simply  iu  the  mode  of 
expressing  the  sentence— 26  Int.  Rev.  Rec.  11.  So,  the  avcnncuts  of  a 
Sentence  of  conviction  cannot  be  disputed  on  a  writ  of  habeas  corpus^ 
except  for  fraud,  non-identity,  or  want  of  Jurisdiction— 43  Cal.  456;  4!> 
Id.  160. 

A  flgnlar  demand  under  the  act  of  Congress,  and  warrant  of  the 

~»Ternor  to  surrender  a  fugitive,  cannot  be  inquired  into  on  habeas 
,jrpus— 4Har.  (Del.)672.  'Fhe  question  whether  the  jury  was  prop- 
erly or  legsiUy  discha^ed  because  of  inability  to  a^ree  cannot  be 
Sried  on  habeas  corpus— 41  Cal.  219.  The  writ  cannot  be  u:ied  by  a 
tate  court  for  theijurpose  of  revising  arrests  imder  Federal  process 
—21  How.  806;  13  Wall.  397;  1  Abb.  U.  S.  140;  37  Ala.  474;  9  Johns.  239; 
11  Mich.  296;  5  Nev.  164;  27  N.  J.  L.  409;  26  Wis.  390;  11  Blatchf.  79. 

1474.  Application  for  the  writ  is  made  by  petition, 
$igned  either  by  the  party  for  whose  relief  it  is  intended, 
or  by  some  person  in  his  behalf,  and  must  si>ecif y— 

1.  That  the  person  in  whose  behalf  the  writ  is  applied 
{or  is  imprisoned  or  restrained  of  his  liberty,  the  ofiSccr 
or  person  by  whom  he  is  so  confined  or  restrained,  and 
the  place  where,  naming  all  the  parties,  if  they  are 
Imown,  or  describing  them,  if  they  are  not  known. 


eoi 
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2.  If  the  imprisonment  is  alleged  to  be  illegal,  the  iiet!« 
tion  must  also  state  in  what  the  alleged  illegality  eott' 
sists. 

a  The  petition  most  be  verified  by  the  oath  or  afflnn^ 
ation  of  the  party  making  the  application. 

Application,  how  made.— The  writ  Will  not  be  granted  tmiess  satt^ 
dent  cause  be  shown— 7  Cush.  285;  or  ir  hugatory— 7  Wheat.  38:  1  Segr* 
&  R.  353;  20  Ala.  SU;  11  Bush,  628;  26  l*a.  St.  0;  10  Nev.  212:  15  Wis.  ITfj 
8ce  IS  Wall.  ItiS.  Au  affidavit  that  affiant  Is  unlawfully  detained  will 
be  sufficient  to  entitle  him  to  a  writ  of  habeas  corpus  without  othee 
allegation— 1  Smedes  &  M.  149.  The  petition  should  state  facts  oti 
which  the  charge  of  iUegal  restraint  rests— 8  Kan.  9d:  10  Ner.  2i2;  12 
id.  87;  see  1  Smedes  &  £1. 149;  1  Cinneh  G.  C.159;  tf  Ark.  28;  26  lU.  5»; 
62  id.  311;  verified  by  affidavit  or  attested  by  witnesses— 13  Abb.  Pr.  6$ 
44  AUu  17;  Dudley,  40;  4  Crauch  C.  C.  75.  The  application  may  bfr 
made  by  any  relative  or  appropriate  friend— 3  Ben.  442;  3  lllU,  399;  2i 
Fick.  227;  10  id.  274;  lOf  Mass.  154:  42  Iowa,  fi»8;  but  not  a  ittcnl 
stinugei'— 2  McAr.  tfS3:  1  Cush.  385.  Where  it  aimeared  that  the  peth 
tiouer  was  in  custody  under  a  commitment  after  a  conviction  fo* 
felony,  the  writ  was  refused— 40  Tex.  451.  Where  the  petition  shows 
that  the  petitioner,  if  brought  before  the  court,  could  not  foe  6i»- 
charged,  the  writ  will  not  be  granted— 7  Cush.  285. 

The  doctrine  of  res  adjndicata  does  not  apply  to  proceedhigs  olt 
habeas  corpus— 23  Cal.  247;  2  id.  424.  The  decision  of  one  court  or 
Judge  refusing  to  discharge  on  habeas  corpus  is  not  a  bar  to  another 
i4>plication  before  another  court  or  Judge— 28  CaL  247. 

By  whom  issued.- The  Judlclai-y  liave  Jurisdiction  to  investigate 
cases  where  a  party  is  arrested  as  a  fugitive  from  justice  from  otbeat. 
States— 5  Cai.  238;  see  post,  §  1548.  State  courts  and  judges  have  no  atl- 
thority  to  release  a  prisoner  ou»habeas  corpus,  when  ho  is  in  the  cus- 
tody or  the  authorities  of  the  ifnlted  States,  pursuant  to  a  Judgment 
by  a  Fedei-al  tribunal  having  jurisdiction— 49  CaU.  162;  21  How.  fc.»3.  A 
State  court  Will  not  intervene  in  extradition  cases  when  the  demauOnnt 
is  a  foreign  sovereign-59  N.  Y.  110;  SON.  Y.  321;  45  How.  l»r.296;  id. 
301;  lOSerg.&R.  i:&. 

To  deprive  State  oonrts  ofjurlsdictlon  on  liabeas  corpus  within 
State  territory  ceded  to  the  United  States,  such  Jurisdiction  must 
have  been  expressly  surrendered  by  the  State— 7  Cowen.  47 1 .   Wneife  a 

Sersou  is  milawfuliy  held  under  a  Judgment  of  a  Federal  court,  the 
tate  court  will  examine  the  record,  and  upon  ascertaining  the  fact 
will  discharge  him— 18  Wnll.  163;  but  a  State  court  will  not  grant  a  writ 
of  habeas  corpus  to  a  person  committed  under  an  act  of  Congres— 
Charlt.  142. 

When  the  inqnlr7inyolve8  a  question  of  conflict  between  State  and 
Federal  process,  counsel  have  no  right  to  appear  In  defense  of  tlie- 
State  process,  without  being  duly  authorized  to  do  so— 2  Wall.  Jr.  SU, 
The  writ  should  not  issue  to  run  out  of  the  county,  unleM  for  goiMt 
cause  shown— 11  Cal.  222.  The  allowanee  of  the  writ  in  «ecm-tlnBte 
not  obligatory,  but  rests  in  the  sound  legul  discretion  of  the  eouirt,  put 
its  allowance  may  be  obligatory  upon  the  Judges  in  their  Individaal 
capacity— 11  Cal.  222;  and  if  local  judges  refuse  to  act,  resort  may  bet. 
had  to  officers  out  of  the  county— id.  Tlie  statement  in  the  Ittdict' 
ment  of  some  offense  known  to  the  law.  Is  essen  wial  to  the  jurisdlctiiQU 
of  the  court,  and  is,  tiierefore.  a  fact  to  be  inquired  into— 23  Cal.  ITl^ 
Where  a  court  of  competent  Jmisdiction  ref  nses  to  dlscinu-geon  iiabeiis 
corpus,  a  court  of  concurrent  Jurisdiction  may  decline  to  issue  thewilt 
In  the  same  case,  unless  there  be  an  ail^g»tt<»k  ot  new  fiBMtS-t  maS$ 
304;  8ee43Toz«570. 
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X47$.    The  writ  of  habeas  eoorpuAmay  he  granted— 

1.  By  the  Supreqie  Court,  or  any  justice  thereof,  upon 
petition  by  or  on  behalf  of  any  person  restrained  of  Iiis 
liberty  in  this  State.  When  so  issued  it  may  be  made 
Eetumable  before  the  court,  or  any  justice  thereof,  or 
before  any  Superior  Court,  or  any  judge  thereof . 

2.  By  the  Superior  Courts,  or  a  judge  thereof,  upon  peti- 
tion by  or  on  behalf  of  any  person  restrained  of  his  liberty, 
in  their  respective  counties.  [In  effect  February  18th, 
1880.] 

1476.  Any  court  or  judge  authorized  ^o  grant  the 
^gnrit,  to  v^hom  a  petition  therefor  is  presented,  must,  if  it 
appear  that  the  writ  ought  to  issue,  grant  the  same  witln 
put  dddy. 

1477.  The  writ  must  be  directed  to  the  person  having 
Custody  of  or  restraining  the  person  on  whose  behalf 
the  application  is  made,  and  must  command  him  to  have 
the  body  of  such  person  before  the  court  or  judge  before 
ti^om  the  writ  is  returnable,  at  a  time  and  place  therein 
0|»ecified. 

1478.  If  the  writ  is  directed  to  the  sheriff  or  other 
ministerial  officer  of  the  court  out  of  which  it  issues,  it 
must  be  delivered  by  the  clerk  to  such  officer  without 
delay,  as  other  writs  are  delivered  for  service.  If  it  is 
directed  to  any  other  person,  it  must  be  delivered  to  the 
9heriff,  and  be  by  him  snrved  upon  such  person  by  deliv- 
ering the  same  to  him  without  delay.  If  the  person  to 
whom  the  writ  is  directed  cannot  be  found,  or  refuses 
admittance  to  the  officer  or  person  serving  or  delivering 
such  writ,  it  may  be  served  or  delivered  by  leaving  it 
at  the  residence  of  the  person  to  whom  it  is  directed,  or 
"by  affixing  it  to  some  conspicuous  place  on  the  outside 
either  of  his  dwelling-house  or  of  the  place  where  the 
party  is  confined  or  under  restraint. 

.  9ow  senred.— The  writ  must  be  directed  to  the  person  having  cos- 
tody— 7  Ind.  611;  3  Wis.  i;  38  How.  Pr.  402;  on  whom  it  is  to  be  served 
^rsonally— 2  South.,  MS;  unless  service  is  waived  by  acceptancfii  ex» 
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to  the  relator,  who  was  present  with  and  had  the  custody  of  thoprl»> 
ener,  his  failure  to  ask  for  the  writ  for  the  purpose  of  raaklnv  h6  to- 
turn,  was  an  acceptance  of  service  and  waiver  of  its  delivery  to  bim-*- 
—60  ul.  390.  Where  a  person  in  prison  under  sentence  is  needed  for 
trial  on  another  charge,  the  wnt  should  be  issued,  directed  to  the 
keeper  of  the  prison,  statlnjf  the  object  for  which  he  is  wanted,  aiu} 
commanding  the  keeper  to  produce  mm  in  court-38  Couu.  126. 

1479.  If  the  person  to  whom  the  writ  is  directed  re- 
fuses, after  service,  to  obey  the  same,  the  court  or  judge, 
upon  affidavit,  must  issue  an  attachment  against  sucli 
person,  directed  to  the  sheriff  or  coroner,  commanding 
him  forthwith  to  apprehend  sach  person,  and  bring  him 
immediately  before  such  court  or  judge;  and  upon  being 
so  brought,  he  must  be  committed  to  the  jail  of  the  county 
until  he  makes  due  return  to  such  writ,  or  is  otherwise 
legailly  discharged. 

Disobedience  of  writ.— Where  there  is  a  delay  In  obedience  to  the 
writ,  an  attachment  will  bo  planted  to  enforce  obedience  onproof  or 
service  of  the  writ-2  ClUf.  8.):  60  lU.  390;  18  Johns.  Ifl2;  61 N.  0:802;  Id^ 
816:  59  Pa-  St.  425;  2  South,  545. 

1480.  The  person  upon  whom  the  writ  is  served  must 
state  in  his  return,  plainly  and  unequivocally. 

1.  Whether  he  has  or  has  not  the  party  in  his  custody, 
or  under  his  power  or  restraint. 

2.  If  he  has  the  party  in  his  custody  or  power,  or  under 
his  restraint,  he  must  state  the  authority  and  cause  of 
such  imprisonment  or  restraint. 

3.  If  the  party  is  detained  by  virtue  of  any  writ,  war-^ 
rant,  or  other  written  authority,  a  copy  thereof  must  be 
annexed  to  the  return,  and  the  original  produced  and  ex- 
hibited to  the  court  or  judge  on  the  hearing  of  such  re- 
turn. 

4.  If  the  person  upon  whom  the  writ  is  served  had  the 
party  in  his  power  or  custody,  or  under  his  restraint,  at 
any  time  prior  or  subsequent  to  the  date  of  the  writ  of 
habeas  corpus,  but  has  transferred  such  cuslody  or  re»* 
straiut  to  another,  the  return  must  state  particularly  to 
whom,  at  what  time  and  place,  for  what  cause,  and  by 
what  authority,  such  transfer  took  place. 
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ft.  The  retom  must  be  signed  by  the  person  making  the 

same,  and,  except  when  such  person  is  a  sworn  pnblip 

officer,  and  makes  such  return  in  his  official  capacity,  it 

must  be  verified  by  his  oath. 

Return  of  writ.— The  sickness  of  tbe  party  must  be  speclaUy  re- 
turned and^ertfled  by  the  affidavit  of  a  medical  atteiKiant  or  uurse— 2 
Tyler.  269.  A  copy  of  the  commitment*  if  not  filed  wit  it  the  petition, 
juust  be  jprodttced— 2  Mass.  549.  The  cause  of  detention  must  be  re- 
turned—13  Wis.  53;  and  facts  justifying  it  must  be  set  forth— 4  Johns. 


SIT;  2  Maule  A  S.  226.    The  material  facts  of  the  return  which  are  not 
denied  by  the  prisoner  must  be  taken  as  true— 1  Park.  Ci*.  R.  129. 

A  rule  to  appear  upon  a  habeas  corpus  cannot  be  taken  before  the 
return  day,  though  the  writ  be  actually  returned  before  that  time— 6 
Cowen,  391.  If  the  warden  of  the  prison  lias  not  a  certified  copy  of  the 
judgment,  the  court  or  Indge  will  give  a  reasonable  time  to  procure 
one,  and,  if  obtained,  win  quash  the  writ— 28  CaL  247. 

1481.  The  i>erson  to  whom  the  writ  is  directed,  if  it  i9 
senred,  most  bring  tbe  body  of  the  i>arty  in  his  castody  or 
under  his  restraint,  according  to  the  command  of  the  writj 
except  in  the  cases  specifted  in  the  next  section. 

1482.  When,  from  sickness  or  infirmity  of  the  person 

directed  to  be  produced,  he  canuot,  without  danger,  be 

brought  before  the  court  or  judge,  the  person  in  whosd 

custody  or  power  he  is  may  state  tiiat  fact  in  his  return  to 

the  writ,  verifying  the  same  by  affidavit.    If  the  court  or 

judge  is  satisfied  of  the  truth  of  such  return,  and  the 

return  to  the  writ  is  otherwise  sufficient,  the  court  or 

judge  may  proceed  to  decide  on  such  return  and  to  dispose 

of  the  matter  as  if  such  party  had  been  produced  on  the 

writ,  or  tlie  hearing  thereof  may  be  adjourned  until  such 

party  can  bo  produced. 

Non-production  of  body.— The  excuse  for  non-production  of  the 
body  must  bo  dU*ect  and  not  evasive;  as,  that  the  party  has  not  the 
person  la  his  possession,  custody,  or  power— ft  Cranch  C.  C.  ti2J;  10 
Johns,  iii;  and  when  it  is  expUcltand  is  not  impugned,  the  writ  should 
bo  quashed— 1  Brewst.  541 ;  3  Id.  565;  see  McCahon,  152. 

1483.  The  court  or  judge  before  whom  the  writ  is 
returned  must,  immediately  after  the  return,  proceed  to 
hear  and  examine  the  return,  and  such  other  matters  as 
may  l>e  properly  submitted  to  their  hearing  and  consider- 
ation. 

Hearing  on  rotum.— Where  a  court  of  record  has  jurisdiction,  iti 
action  camiot  be  reviewed  on  habeas  corpus,  no  matter  how  gross  may 
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b«  the  mistakes  of  law  or  fact,  except  in  canes  of  f  n;n(l'-44  CaLX!;  the 
temeUy  is  by  writ  of  error— S»  Ga.  433;  7  Ohio  8t.  «i;  1  wbart.  439;  8 
Serg.  A  B.  71;  uor  will  tlio  JaOguieAC  of  a  oiiu«C<-imtftiai  \Mi  itsVlowed 
on  habeas  corpus— 10  Han,  03;  li  Serg.  A  R.  93;  2  Sawy.43;  uor  of  a 
m^itary  oomuUssion— 1  WaU.  343;  uor  of  m  naval  court-martlftl— 3 
Sawy.  896;  nor  summary  convictions  by  Jostices  of  the  pcaco— 1  Cttar 
U.  Beo.  lft3 ;  nor  committals  for  contempt  by  a  court  having  authortty 
.— U  Abb.  Pr.  439;  ft  Hill,  1(>4;  U  Nev.  LVU;  26  Pa.  0t.  9;  99  la.  9:  ontou 
the  court  transcends  the  statutory  limits  of  its  authority— U  Abb.  n. 
N.B.S8;  24  La.  An.  119;  94Tex.(ifi8. 

The  writ  of  habeas  corpus  is  not  given  for  the  parpoae  of  review* 
taur  Judgments  or  orders— 61  CaL  876;  85  id.  160:  so,  whether  an  order 
holding  an  accused  person  to  answer  a  criminal  charge  is  erroneous  or 
was  erroneously  entered,  is  not  reviewable  on  habeas  corpus— 61  CaL 
876.  The  inquiry  camiot  go  behind  the  sentence  of  a  court  of  eompe* 
tent  jurisdiction-a  McLean,  69:  2  Oratt  688;  8  Parker  Cr.  B.  662.  It  It 
not  the  province  of  the  writ  to  review  errors  or  the  sufficiency  of 
errors  before  it,  but  only  to  ascertain  whether  there  was  Jurisdiction 
to  pronounce  the  sentence  of  commitment,  and  whether  the  comml6- 
meut  was  in  due  form— 31  Cal.  619:  36  id.  101;  1  Barb.  840;  4  Mo.  614:  4 
Parker  Cr.  R.  0;  6  HUl,  167;  7  Abb.  Pr.  96.  If  the  court  whoso  ]adg- 
ment  is  assailed  be  one  of  competent  jurisdiction,  the  only  inquiry 
will  be  whether  the  Judgment,  as  rendered,  is,  on  its  face,  certain  ana 
definite  in  terms— 43  Cal.  457;  and  this  rule  applies  to  Judgments  of  a 
police  court-43  Cal.  467 ;  47  id.  128. 

The  averments  of  a  sentence  of  conviction  cannot  be  disputed  on 

a  writ  of  habeas  corpus  unless  impeachable  for  fraud,  non-identity,  or 
want  of  j4]risdiction-4a  CaL  436:  43  id.  160;  93  U.  S.  16;  2  Sawy.  869;  12 
AUen.  19l72  Gratt.  688:  45  Ala.  16;  61  Id.  34;  1  Hlll,377;  2Pick.  172;  10 
Id.  434;  4  Parker  Cr.  B.  9;  9  Serg.  ft  B.  71 ;  26  Ohio  St.  4:^;  74  M.  C.  tiOT; 
44  Mo.  181;  40  Tex.  451. 

A  State  court  may  determine  whether  the  Federal  arrest  is  legal— 
42  Barb.  479;  Bright.  N.  P.  4;  id.  26I>;  7  Cush.  286:  3  Grant  Cas.  4^:  id. 
447;  12  N.  H.  194;  24  Pick.  227;  7  Pa.  St.  338;  6  Ohio  St.  65;  9  id.  TjJ;  44 
Barb.  106;  46  id.  143;  24  How.  Pr.  247:  26  id.  14.=);  e<mtra.  40  Barb.  6J;  48 
hi.  259;  45  How.  Pr.  2»4;  but  see  107  Mass.  172;  U  Iowa.  600;  28  id.  89:  29 
Ind.  605;  11  Blatchf.  79.  That  it  is  the  duty  of  the  Federal  mai-shal  to 
resist  such  proce8»-21  How.  506;  13  Wall.  Sa7;  6  McLean,  92;  tt  id.  366; 
yet  the  writ  may  issue  from  a  Federal  court  to  relieve  a  peraon  under 
arrest  by  State  court  process,  when  in  aUeged  violation  of  tbe  Constl- 

iutlon  of  the  United  States-1  Abb.  U.  S.  140:  2  id.  265;  2  WaU.  Jr. 
21;  2  Woods.  428;  6  Am.  Law  Beg.  659;  see  3  Dill.  116;  1  Hughes, 
971 ;  but  it  is  otherwise  where  the  matter  relates  solely  to  State Tnrls- 
diction-3  How.  103 ;  6  McLean,  174;  1  GaU.  1. 

Where  a  court  of  record  has  Jurisdiction,  its  action  cannot  l>e  col* 
laterally  impeached,  except  for  fraud— 44  Cal.  82;  1  Hill,  154;  66  Me. 
129;  36M1SS. 627}  27  Mich.  T:  30  id.  266;  9  Nev. 71 ;  6 Id.  309:  26 Pa.  St. 
279;  3  Tex.  Ct.  App.  846:  6  Vt.  609;  2  Parker  Cr.  B.  650;  1  Watts,  66;  84 
Wis.  177;  41  id.  5ii.  The  question,  whether  an  order  holding  an  ac- 
cused person  to  answer  on  a  criminal  charge  is  erroneous  or  was  irreg- 
ularly entered,  cannot  be  considered  on  an  application  for  the  dis- 
charge of  the  accused  on  habeas  corpus— 51  CaL  876.  The  court  win 
not  iuquire  into  the  regularity  of  the  proceedings  before  the  Judge 
who  issued  the  wanant,  but  only  as  to  his  coiorabie  authonty— 1 
Barb.  340. 

Where  it  appeared  that  the  prisoner  was  detained  under  a  warrant 
Issued  upon  a  complaint  on  oath,  it  is  proper  for  the  court  to  go  be* 
hind  the  warrant  and  inquire  into  the  legality  of  the  imprisonment— 
1  Parker  Cr.  B.  224;  id.  429.  Where  it  appears  that  the  prisoner  li 
detained  on  a  commitment  for  examination  as  an  alleged  fugitive 
prom  Justice,  the  fact  that  his  eTamI  nation  1»  not  finished  Is  no  Soiu4 
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fm  omitting  to  inquire  into  tlie  legality  of  his  detention— 1  Saud.  7M« 
Tne  only  Inquiry  u,  wlietlier  t!io  warrant  on  wliicU  lio  U  arrested  re« 
etC68tliatliuiiiubccu  demanded  by  tiu  executive  of  the  State  from 
'•rbichliuiii-lui'gcdtoljavolled,  aud  tUat  a  copy  of  tiio  indictment, 
or  an  affidavit  ciiar^ug  liim  wUli  having  committed  crime,  ceitilled  at 
antlieutic,  lia^  been  presented -i)  Wend.  'ili» 

Wliero  the  rotom  states  that  the  prisoner  la  detamed  by  virtue  of 
ptoceaa,  tlio  validity  aud  cxistcaco  or  tlio  process  ai*e  the  ouly  facts 
wliicli  can  bo  iavesclgated.  The  siilucluucy  of  the  evidence  ou  which 
It  issued  cannot  bo  hiqulred  liito-~4  Barb.  HI.  Formerly  tiie  Supreme 
Court  could  exercise  itiap.)eliato  jurisdiction  by  means  of  the  writ— 
1  Gal.  143;  ill  ca.^ed  of  contempt  as  well  a.^  otiicrs— 7  id.  \6l;  but  under 
tiie  Courstiiutiou  a:^  amended,  tlio  JurLsdiciion  Is  original— 25  id.  26. 
On  hearing  of  tlie  writ,  tlio  consiitutiouality  of  the  Uw  authorizing 
the  arrest  wiU  not  be  considered— 47  Mo.  IM. 

1484.  The  party  brought  before  the  court  or  judge,  on 
the  return  of  the  writ,  may  deny  or  controvert  any  of  the 
material  facts  or  matters  set  forth  in  the  return,  or  except 
to  the  suiHciency  thereof,  or  allege  any  fact  to  show  either 
that  his  imprisonment  or  detention  is  unlawful,  or  that  he 
is  entitled  to  his  discharge.  The  court  or  judge  must 
thereupon  proceed  in  a  summary  way  to  hear  such  proof 
as  may  be  produced  against  such  imprisonment  or  deten-< 
tion,  or  in  favor  of  the  same,  and  to  dispose  of  such  party 
as  the  justice  of  the  case  may  require,  and  have  full 
power  and  authority  to  require  and  compel  the  attendance 
of  witnesses,  by  process  of  subpcsna  and  attachment,  and 
to  do  and  perform  all  other  acts  and  tilings  necessary  to 
a  full  and  fair  hearing  and  deccrmination  of  the  case. 

X485.  If  no  legal  cause  is  shown  for  such  imprison^ 
ment  or  restraint,  or  for  the  continuation  thereof,  such 
court  or  judge  must  discharge  such  party  from  the  cus- 
tody or  restraint  under  which  he  is  held. 

Discharge  of  party.- If  the  arrest  be  on  void  process,  the  relator 
should  be  dlscharged-3  Binn.  33;  1  Dudley,  2.95;  2  Va.  Cas.  604;  as 
whero  the  warrants  had  no  seal— 2  Crancli.  (ii2;  Si  Me.  36U;  J  B.  1. 436; 
S  Teiv.  3.)i.  Where  a  prisoner  sbows  tliat  he  1  j  held  under  a  judgment 
of  a  Federal  court,  made  without  authority  of  law.  tlic  Supremo  Court 
oi  the  United  States  will,  on  habeas  corpus,  look  into  the  record  to 
ascertain  that  fact,  and  if  found  to  bo  so,  will  discharge  the  prisoner— 
18  WaU.  Ib3;  43  CaL  4d5;  49  id.  lU;  9  Nev.  43;  ii  Mo.  2i)l. 

Where  a  prisoner  is  brou^^ht  before  a  Judge,  he  may  inquire  into 
the  Juiisdiction  of  the  tribunal  by  which  ho  was  committed,  aud  if  he 
can  show  it  luul  no  Jurisdiction,  he  is  entitled  to  his  dischaige— tii 


Barb.  tfl». 

Where  i    .  .  

Inxsustody  under  process  of  any  State  court,  Judge,  or  ofUcer  thereofc 


Where  it  appears  from  the  return  of  the  writ  that  the  prisoner  is 
nderj  -      — _ ,  - 
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he  filiall  be  dischanged.  if  it  appears  tliat  the  coart.  Judore,  or  officer 
Receded  its  Juriullctloa*  or  that  tlic  warninc  was  Issued  In  a  caso  not 

fiio^Ye(l  by  law— 35  Cal.  lOJ.   Il3  luay  proceed  to  inquire  wlictlier  tha 
dictmoiit  rliari^rs  any  offense  known  to  tbo  law,  and  upon  deter* 
mioiu;;  that  it  duca  uot»  may  discharge  the  prisoner— 22  CaL  178. 

A  party  committed  for  oontempt  may  be  discliarged  where  it  a»- 
peard  iliiit  tUa  suit  in  which  the  contempt  occurred  has  abated— 7  Cal. 
175.  Wiien  the  process  is  from  a  sister  State,  and  is  regular,  a  dis- 
charge vill  not  be  if  ranted,  Bupnoslujr  the  Identity  of  the  partyand 
the  gonuiiicui'ss  oflhe  record  be  established— 3  Cal.  69;  iTld.  237;  » 
McLean,  I'-'l;  3  llinrhes,  263:  60  N.  Y.  18J:  61  How. Pr.  422:  43  Tex.  IW; 
122  Mass.  324;  0  Wend.  212;  32  N.  J.  L.  141;  4  Har.  (DcL)  5<2. 

Where  females  are  brought  before  a  court  on  a  return  to  the  writ, 
and  tho  person  in  whose  custody  they  are  neither  shows  iiordaims 
any  ri^ht  lu  detain  them,  they  wid  be  discharged— 1  Cal.  157. 

Where  there  are  two  grounds  of  deteatlon,  ono  good  and  the  other 
bad,  the  com  t  may  discharge  the  prisoner  as  to  tho  void  cause,  and 
remand  hiui  as  to  tho  other— 14  Wend.  472.  If  after  discharge  by  one 
ludgo  tlio  relator  be  rearrested,  ho  should  bo  discharged  by  another 
ludge  of  co-ordinate  powers— 2  Brewst.  513;  1  Fai'ker  Cr.  XL  129;  5 
BlnQ.304;  43  Tex.  679. 

A  person  committed  upon  an  indictment  for  murder  cannot  be  dis- 
charged upon  habeas  corpus  by  proving  his  Inuoceuco,  but  must  abide 
(he  event  of  a  trial-1  mil,  377 ;  5  Parker  Cr.  B.  77. 
.  After  judgment  reversed  in  tho  Supreme  Court,  the  refusal  of  the 
County  Couit  to  order  the  prisoner  brought  back  for  a  new  trial  is  no 
ground  for  a  discharge  on  habeas  corpus— 46  Cal.  1 13.  An  onlcr  of  on 
olBcer  discharging  a  prisoner  from  custody  is  good  until  ravorsetl.  If 
be  have  no  iurtsdlction,  otherwise  the  order  may  be  treated  as  void— 
7  Hill,  301. 

The  refusal  of  the  lower  court,  after  the  prisoner  has  been  sen- 
tenced and  sent  to  the  State  prison,  to  order  him  brou.i:?ht  back  to  the 
county  for  new  trial  on  reversal  of  tho  judgment  on  appeal,  is  no 


ground  for  his  discharge  from  custody  o.i  habeas  corpus— 4(>  Cal.  118. 

The  discharge  of  '" — ' ' """' —  "'  ^^~  -'—'"•  — »--  '— ^ 

in  custody, 

(.S?.  Adischaive ^ ^ „ 

same  offense-56  N.  Y.  182:  1  La.  An.  413;  43 111.  608;  3  Thomp.  Se  C.  189; 


he  discharge  of  the  prisoner  is  n  protection  to  tho  sheriff  who  had 

Im  in  custody,  although  the  discharge  was  erroneously  granted^ 

Barb.  37.   A  discharae  is  no  bar  to  subsequent  proceedings  for  the 


1  Hun,  27;  contra,  64  Mo.  205.   An  Improper  discharge  of  a  Jury  does 
not  operate  as  an  acquittal— 27  CaL  294. 

I486.  The  court  or  judge,  if  the  time  diiring  which 
such  party  may  be  legally  detained  in  custody  has  not 
expired,  must  remand  such  party,  if  it  appears  that  he  is 
detained  in  custody — 

1.  By  virtue  of  process  Issued  by  any  court  or  judge  of 
the  United  States,  in  a  case  where  such  court  or  judge  has 
exclusive  jurisdiction;  or, 

2.  By  virtue  of  the  final  judgment  or  decree  of  any 

competeut  court  of  criminal  jurisdiction,  or  of  any  process 

issued  upon  such  judgment  or  decree. 

.  When  to  remand  prisoner.— To  authorize  the  remand  of  a  prisoner 
held  oa  an  Irregular  commitment,  the  testimony  must  bo  produced  oa 
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the  return  of  tbe  writ,  or  at  the  taearlnff.  A  sobse^uent  day  is  too  late 
—1  Sand.  701;  3  Zab.  SU.  If  it  appears  that  tlie  commitment  to  the 
State  prison  is  yold,  and,  further,  that  there  is  a  ralid  judgment  ren- 
dered by  a  competent  conrt  of  which  a  certified  copy  can  be  obtained, 
the  court  or  judge  will  order  tbe  prisoner  to  be  retained  uuti  I  n  certf* 
fied  copy  can  be  obtained,  and  if  obtained,  remand  Iiim— 31  Cal.  G19. 

I^a  probable  cause  of  guilt  Is  shown  at  the  hearing  he  must  be  hold 
to  trial,  though  the  offense  proved  is  not  specifically  that  cbarired— ^ 
BaUey,289j 4Har.(Del.)67S;  65 Me.  129: 9 Ga.73:  ORaud.(>78.  Wlierothe 
offense  charged  is  so  defectively  set  forth  in  the  warrant  of  couimit- 
ment  that  the  party  cannot  be  held  thereunder,  but  it  appeai-s  ho  ought 
not  to  be  discharged,  the  judge  ought  to  holdtho  party  for  examina- 
tion, and  cause  the  complainants  and  witnesses  to  attend  before  blm 
for  that  purpose— 19  Cal.  133. 

1487«  If  it  appears  on  the  return  of  the  writ  that  the 
prisoner  is  in  custody  by  virtue  of  process  from  any  conrt 
of  this  State,  or  judge  or  officer  thereof,  such  prisoner  may 
be  discharged  in  any  of  the  following  cases,  subject  to  th^ 
restrictions  of  the  last  soction-r 

1.  When  the  jurisdiction  of  such  court  or  officer  ha^ 
been  exceeded. 

2.  When  the  imprisonment  was  at  first  lawful,  yet  by 
some  act,  omission,  or  event  which  has  taken  place 
afterwards,  the  party  has  become  entitled  to  a  discharge. 

3.  When  the  process  is  defective  iu  some  matter  of 
substance  required  by  law,  rendering  such  process  void. 

4.  When  the  process,  though  proper  in  form,  has  been 
issued  in  a  case  not  allowed  by  law. 

5.  When  the  person  having  the  custody  of  the  prisoner 
is  not  the  person  allowed  by  law  to  detain  him. 

G.  Where  the  process  is  not  authorized  by  any  order, 
jtidgment,  or  decree  of  any  court,  nor  by  any  provision 
law. 

7.  Where  a  party  has  been  committed  on  a  criminal 
charge  without  reasonable  or  probable  cause. 

1483.  If  any  person  is-  committed  to  prison,  or  is  in 

custody  of  any  officer  on  any  criminal  charge,  by  virtue  of 

any  warrant  of  commitment  of  a  justice  of  the  peace* 

such  person  must  not  be  discharged  on  tlie  ground  of  any 

mere  defect  of  form  in  the  warrant  of  commitment. 

Not  disohaiged  for  formal  defects.— Where  a  party  is  held  in  cus- 
tody under  on  order  x($Kular  on  Its  face,  he  cannot  be  discharged  on 


g  1489  wwt  o9  HAneis  oonnn.  SRS 

habeas  corpus  Ueawne  of  enori  ttto  vemedy  is  by  appea}~44  CaL  35;  U 
id.  100;  4 1  iU.  673;  61  Id.  37ti»  Formal  defccn  in  procesa  cauuot  bo  cor^ 
rcctrd  by  liabeas  corpus.  The  rcmecly  li  by  motioit  to  set  it  aside*  or 
by  cr  itiorari-^  Barb.  t7.  ▲  prtsoner  committed  on  final  process  wlH 
Dot  bo  tU^cborged  by  roaaon  of  defocts  iu  tlie  Judgment,  unless  it  Is  al»- 
soluiciy  void— 1  Cal.  0. 

Thoco^irt  will  not  dlaohwse  tlie  prisoner  for  merely  formal  defects, 
or  voi'iaHCc,  or  mlsstatcmenti  of  Cbo  offeo!i6--24  CaL*247;  4  OrancliCi 
V.  75;  2  la.Gl'i;  4  Dall.  41S{  I  liiU,  154;  4  Hor.  (DeL)  6i5t  13  Jobns.  8M( 
6  CowvD,  12;  11  Nov.  287.  The  omission  of  the  namo  of  tbo  party  In  % 
commitmeut  to  appear  before  the  gi*and  Jury  is  not  such  a  defect  •■ 
Will  cutltlo  tbo  party  to  discharso  ou  habeas  corpus— 4i  CaL  1S9. 

Tho  action  of  the  conrt  on  a  wri  t  of  habeas  corpus  is  not  reviewable 
on  ( rroi^2  Cai.  424;  10  Gray.  240;  a  Johns.  4*39(  4  Fen.  &  W.  82;  89 1%. 
St.  12!);  4  GUI.  304;  it  Iowa,  184;  5  Ala.  18;  9  Miss.  CfiO;  1  La.  An.  ^S; 
44  Tex.  467;  10  Cent.  L.  J.  6<coR<ra,&«Iohns.S37:  unless  Irremetflwle 
injury  may  bo  done— 14  Peters,  540;  18  How.  307;  6  McLean,  300:  and 
see  SS  Conn.  821;  31  Md.  320;  3G  Ala.  800;  2  Tex.  Ct  App.  866;  28 1£ 

The  decision  of  an  officer  liavinff  pow«r  to  issue  and  decide  upon  m 
writ  of  habeas  corpus  upon  any  subsequent  application  is  coucluslva 
between  the  same  parties  when  tho  snbiect-mattcr  is  the  same,  ami 
there  are  no  new  facts— 1  Parlcor  Cr.  R.  129;  ft  id.  113:  bnt  a  prior  de- 
cision under  n  previous  writ  is  not  conclusivo  where  tl|e  fljpaft  decision 
cannot  be  reviewed  by  the  writ  of  error-^  Id.  276. 

1489.    If  it  appeals  to  tbo  couit  or  juc^  l>y  «tMavit 

or  otherwise,  or  upon  tUe  inspection  of  t^  piooess  Km 

warrant  of  commitment,  and  s^cU  other  papeis  in  the 

proceedings  as  may  be  shown  to  the  court  or  ia4ge«  that 

the  party  is  guilty  of  a  criminal  offense,  or  o«|ght  not  to 

be  discharged,  such  court  or  judge,  although  the  charge  is 

defective  or  unsubstantially  set  forth  in  such  psocess  or 

warrant  of  commitment,  must  cause  the  complainant  or 

other  necessary  witnesses  to  be  subpoenaed  to  attend  at 

such  time  as  ordered,  to  testify  before  the  oourt  or  judge; 

and  upon  the  examination  he  may  discharge  such  prisoner, 

let  him  to  bail,  if  the  offense  be  bailable,  or  recommit  liin^ 

to  custody,  as  may  be  just  and  legal. 

Examination  of  case.— When  the  case  does  not  rest  on  the  retnnu 
tlio  court  may  fio  into  the  merits— 1  Parker  Cr.  B.  187;  Id.  224:  see  80 
N.  J.  L.  274.   The  justice  who  Issued  the  warrant,  and  the  clerk  of 


his  court,  may  be  witnesses  to  nrove  on  what  papers  the  warrant  Is- 

_  --,    -  r*_.   «...     , oceedlnr  '"  *  "' '    "'  "  —  •"  • 

)  petitio     , 

question  of  fact-6  Parker  Cr.  B.  270.  On  a  traverse  to  a  return,  the 


sue<l— 3  Zab.3Il.   In  a  proceeciiug  by  habeas  coi'pus,  iu  the  United 


States  District  Court,  the  petitioner  is  a  competeut  witness  as  to  a 
question  of  fact-6  Parker  Cr.  B.  270.  On  a  traverse  to  a  return,  the 

Iirocess  Inr  ^hich  the  prisoner  is  held  belug  regular  on  its  face,  the 
»urden  of  proof  is  on  the  prisoner— 1  Sand.  701. 
The  prisoner  may  show  the  grounds  of  his  arrest  and  detentltm, 
by  the  best  testimony  at  band,  or  which  bo  cnn  procnro  with  reason- 
able diligence— 1  Sand.  701:  3  Zab.  311 ;  nnd  evidence  ottimete  Is  admts- 
aible-^SParker  Cr.  R.  02.   Where  a  person  is  committed  by  tiie  magis- 
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pclto,  additional  e  videnoe  m«r  bo  soliralttQd  to  fhow  tint  the  iprlaoiier 

is  legally  <letamed--4»iiFkerCr.B.tt5(>. 

It  is  not  oompeteni  to  retry  issues  of  fact,  or- to  review  the  proceed^ 
tamofthetrial— 19Cal.iao.  If  ball  haa  been  4jelceB»aii<lift4eemcaMi^ 
^ent  secarity  for  his  appearance,  the  court  may  permit  it  to  stauov 
IT  not,  the  court  may  order  him  into  custody*  ^iuer  for  the  purpow 
of  DrocurlDS  additional  bail  or  for  his  detention  until  trial— 35  Cal.  MMb 
Where  it  does  uot  appear  to  the  court  that  the  prisoner  is  in  fiMrfe 
miity  of  a^y  criminal  ofEense,  he  must  be  dischaiged— 49  CaL  ^7 ;  ^ee 

1^90.  When  a  person  is  imprisoned  or  detained  in 
custody  on  any  criminal  chazs^i  ^or  want  of  bail,  soeU 
person  is  entitled  to  a  writ  of  habeas  corpus  for  the  pur- 
pose of  giving  bail,  upon  averring  that  fact  in  his  petition, 
without  alleging  that  he  is  illeigally  confined. 

'iWvit  for.pnipoM  of  bail.>— Whexo  appll<?atton  is  nude  to-  toirtnilt' 

ted  to  ball  before  indictment,  inaulry  as  to  suilt  or  innocence  must  lie 
eoiifined  to  the  proof  on  which  the  commitment  was  ordered— iffioL 
377:  6  rarkerCr.  B.  77.  The  indictment  is  conclusive  as  to  theamoiuK 
of  baiI-19  Cal.  639;  1  Burr.  Tri.  310;  3  Wash.  C.  0. 234 ;  4  Parker  Cr.  K, 
451:  but  «eQ  84  Ala.  270;  33  111.  4d7;  20  N.  H.  160;  2  Parker  Cr.B.fi;0; 
43  Miss.  1 ;  25  Tex.  45.  No  appeal  lies  from  an  order  admlttlnj^  a  party 
to  bail  on  habeas corpus-40Oal.<27;  seeMid.lOS. 

1491.  Any  judge  before  whom  a  person  who  has-been 
committed  on  a  criminal  charge  may  be  brought  on.  a  writ 
of  liabeas  corpus,  if  the  same  is  bailable,  may  take  an  uu" 
dertaking  of  bail  from  such  person  as  in  other  <v^es,.and 
iilo  the  same  in  the  proper  court. 

See  54  Cal.  103. 

^4Sf2»  If  a  party  brqught  before  the  court  or  jndge  on 
the  rjQturn  of  the  writ  is  not  entitled  ^o  his  discharge,  and 
is  not  bailed,  where  such  b^l  is  allowable,  the  court  or 
judge. ipust. remand  him  to  custody  or  place  him  under 
thQ  restraint  from  which  he  was  taken,  if  the  person  under 
whose  custody  or  restraint  he  w^  is  legally  .entitle^ 
tliereto. 

flee  54  CaL  103. 

.1493.  Xn  cases  w^ore  aayipArliy  is. held  under  illegal 
xeatDiint  or  custody,  or  any  other  pecsonia  entitled  to  the 
iMtraint  or  custody  of  sueh  party,  the  judge  or  court  may 
ordM  such  party  to  be  oommitt^  to  the  restraint  or  qua- 
tody  of  such  person  as  is  by  law  entitled  thereto. 

PSV.  CODX.-i»0. 
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1494.  Until  judgment  is  given  on  the  return,  the 
'Qourt  or  judge  before  whom  any  party  may  be  brought  on 

such  writ  may  commit  him  to  the  custody  of  the  sherUZ 
« of  the  county,  or  place  him  in  such  care  or  under  such 
•custody  as  his  age  or  circumstances  naay  require. 

1495.  No  writ  of  habeas  corpus  can  be  disobeyed  for 
defect  of  form,  if  it  sufficiently  appear  therefrom  in  whose 
custody  or  under  whose  restraint  the  party  imprisoned  or 
restrained  is,  the  officer  or  person  detaining  him,  and.  the 
court  or  judge  before  whom  he  is  to  be  brought. 

1496.  No  person  who  has  been  dischaiged  by  the  order 
of  the  court  or  judge  upon  habeas  corpus  can  be  again 
imprisoned,  restrained,  or  kept  in  custody  for  the  same 
cause,  except  in  the  following  cases: 

1.  If  lie  has  been  discharged  from  custody  on  a  criminal 
Charge,  and  is  afterwards  committed  for  the  same  offense, 
bjr  legal  order  or  process. 

2.  If,  after  a  discharge  for  defect  of  proof,  or  for  any 
defect  of  the  process,  warrant,  or  commitment  in  a  crim- 
inal case,  the  prisoner  is  again  arrested  on  sufficient 
proof  and  committed  by  legal  process  for  the  same  of- 
fense. 

1497.  When  it  appears  to  any  court  or  judge,  author- 
ized by  law  to  issue  the  writ  of  habeas  corpus,  that  any 
one  is  illegally  held  in  custody,  confinement,  or  restraint, 
and  that  there  is  reason  to  believe  that  such  person  will 
be  carried  out  of  the  jurisdiction  of  the  court  or  judge 
before  whom  the  application  is  made,  or  will  suffer  some 
irreparable  injury  before  compliance  with  the  writ  of 
habeas  corpus  can  be  enforced,  such  court  or  judge  may 
cause  a  warrant  to  be  issued,  reciting  the  facts,  and  di- 
rected to  the  sheriff,  coroner,  or  constable  of  the  county, 
commanding  such  officer  to  take  such  person  thus  held  in 
custody,  confinement,  or  restraint,  and  forthwith  bring 
him  before  such  court  or  judge,  to  be  dealt  \7ith  accord- 
ing to  law. 
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1498.  The  court  or  judge  may  also  insert  in  such 
warrant  a  commaud  for  the  apprehension  of  the  person 
charged  with  such  illegal  detention  and  restraint. 

1499.  The  officer  to  whom  such  warrant  is  delivered 
must  execute  it  by  bringing  the  person  therein  named 
before  the  court  or  judge  w^o  directed  the  issuing  of  such 
warrant. 

1500.  The  person  alleged  to  have  such  party  under 
illegal  confinement  or  restraint  may  make  return  to  such 
warrant,  as  in  case  of  a  writ  of  habeas  corpus,  and  the 
same  may  be  denied,  and  like  allegations,  proofs,  and 
trial  may  thereupon  be  had  as  upon  a  return  to  a  writ  of 
habeas  corpus. 

1501.  If  such  party  is  held  under  illegal  restraint  or 
custody,  he  must  be  discharged;  and  if  not,  he  must  be 
iestolred  to  the  care  or  custody  of  the  person  entitled 
thereto. 

1502.  Any  writ  or  process  authorized  by  this  chapter 
may  be  issued  and  served  on  any  day  or  at  any  time. 

1503.  All  writs,  warrants,  process,  and  subixsnas  au- 
thorized by  the  provisions  of  this  chapter  must  be  issuecl 
by  the  clerk  of  the  courts  and,  except  subpconas,  must 
be  sealed  with  the  seal  of  such  court,  and  served  and  re- 
turned forthwith,  unless  the  court  or  judge  shall  specify 
a  particular  time  for  any  such  return. 

1504.  All  such  ^vrits  and  process,  when  made  returli- 
able  before  a  judge,  must  be  returned  before  him  at  the 
county  seat,  and  there  heard  and  determined.  [In  effect 
February  18th,  1880.] 

1505.  If  any  judge,  after  a  proper  application  is  made, 
refuses  to  grant  an  order  for  a  writ  of  habeas  corpus,  or 
if  the  officer  or  person  to  whom  such  writ  maybe  directed 
refuses  obedience  to  the  command  thereof,  he  shall  for- 
feit and  pay  to  the  person  aggrieved  a  sum  not  exceeding 
fivo  thousand  dollars,  to  be  recovered  by  action  in  any 
court  of  competent  jurisdiction. 
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CHAPTBBUl 
ant  coBomoBs'  h^ubsts  AitD  mrtm-  ov  cotcojijual* 

S  15101  Coronerto  summoD  Jury  to  inquire  into  GSOBe  of  dttlt: 

{•XUl.  Jnrort  tobeswom. 

S  1512.  Wltiiea8efttobe8QxnizK»ed. 

f  1513.  Witnesses  compelled  to  attend. 

11514.  Verdict  of  jury  In  writing.   Wfaattoeoatafn. 

f  1515b  Testimony  in  writlnflr,  and  it^Mireitted. 

S  151(k  EzeeiKion. 

S  1517.  Coroner  to  tssoe  warrant,  when* 

$  1518.  Form  of  warrant. 

{  1519.  How  served. 

1510.  Wben  a  coroner  is  informed  tbat  a  pexsoa  hm 

been  killed,  or  has  committed  suicide,  or  has  saddeiil;^ 

died  under  sacli  circumstances  as  to  afford  a  reasonaMe 

ground  to  suspect  that  his  death  bas  been  occasioned  by 

the  act  of  another  by  criminal  means,  he  must  go  to  the 

^aoe  where  the  body  is,  cause  it  to  be  exhumed  if  it  has 

been  interred,  and  summon  not  less  than  nine  nor  more 

than  fifteen  persons,  qualified  by  law  to  serve  as  jurors^ 

fo  appear  before  him  forthwith,  at  the  place  where  the 

body  of  deceased  is,  to  inquire  into  the  cause  of  the 

death. 

Inquest— A  eorone^  boldlngr  an  inqnest.  Is  in  tbe  perforaxtnee  of 
fjonctlous  judicial  in  tbeir  charactcr-44  Cal.  458.  After  Inquisition 
founds  a  second  inquest  cannot  bo  held  until  the  first  has  been  vaca* 
ted,  and  a  new  inquiry  ordered  by  the  eoort— 4  Parker  Cr.  B.  S19.  See 
Pol(;od6,§S42iJd,4m 

1511.  When  six  or  more  of  the  jurors  attend,  they 
must  be  sworn  by  the  coroner  to  inquire  who  the  person 
was,  and  when,  where,  and  by  what  means,  he  came  to 
his  death,  and  into  the  circumstances  attending  his  death; 
and  to  render  a  true  verdict  thereon,  according  to  the 
evidence  offered  them,  or  arising  from  the  inspection  ci 
tbe  body. 


1312.  Cozonera  may  issue  sdbpoBoas  for  witnesses^ 
|)6turnable  forthwith,  or  at  such  time  aad  place  ns  they 
i|iay  appoint,  which  may  be  senred  by  any  competent 
person.  They  most  summon  and  examine  as  witnesses 
0T£¥y  person  whoi  i^  their  opinion,  or  that  of  any  of  the 
jury,  has  any  knowledge  of  the  facts,  qind  may  aunmion  «• 
surgeon  or  physician  to  inspect  the  body,  and  give  a  pro- 
jtoeaional  opinion  as  to  tbhe  cause  of  the  death. 

1513.  A  witness  served  with  a  subpcsaa  may  be  com- 
pelled to  attend  and  testify,  or  punished  by  the  coroner 
foff  disobedience,  in  like  manner  as  upon  a  subpcsna  issued 
by  a  j  ustice  of  the  peace. 

1514.  After  inspecting  the  body  and  hearing  the  testi- 
mony, the  jury  must  render  their  verdict,  and  certify  the 
tame  by  an  inquisition  in  writing,  signed  by  them,  and 
setting  forth  who  the  person  killed  is,  and  when,  where, 
ftad  by  what  means,  he  came  to  his  death;  and  if  he  was 
killed,  or  his  death  occasioned  by  the  act  of  another,  by 
^jriminal  means,  who  Is  guilty  thereof. 

•  1515.  The  testimony  of  the  witnesses  examined  be- 
fore the  coroner's  jury  must  be  reduced  to  writing  by  the 
coroner,  or  under  his  direction,  and  forthwith  filed  by 
him,  with  the  inquisition,  in  the  office  of  the  clerk  of  the 
Superior  Court  of  the  county.    [In  effect  April  12th,  1880.] 

1516.  If,  however,  the  person  charged  with  the  com- 
mission of  the  offense  is  arrested  before  the  inquisition 
can  be  filed,  the  coroner  must  deliver  the  same,  with  the 
testimony  taken,  to  the  magistrate  before  whom  such 
person  may  be  brought,  who  must  return  the  same,  with 
the  depositions  and  statement  taken  before  him,  to  the 
office  of  the  clerk  of  the  Superior  Court  of  the  county. 
[In  effect  April  12th,  1880.] 

X517.  If  the  jury  find  that  the  person  was  killed  by 
another,  under  circumstances  not  excusable  or  justifiable 
-by  law,  or  that  his  death  was  occasioned  by  the  act  of 
another  by  criminal  means,  and  the  party  committing 
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(tide  act  l8  ascertained  hy  the  inqniftition,  and  is  not  in 
•custody,  the  coroner  must  issue  a  warrant,  signed  by  him, 
with  his  name  of  office,  into  one  or  more  counties^  as  may 
•be  necessary  for  the  arrest  of  the  person  chauged. 

1518.  The  coroner's  -warrant  must  be  in  substantially 
the  following  form: 

*  '**  County  of . 

'**2%e  People  of  tAe  State  of  California  to  any  Mheriff,  eon» 
ttdble,  marahal,  or  policeman  in  this  StcUe: 

'*  An  inquisition  having  been  this  day  found  by  a  cor^ 
oner's  jury  before  me,  stating  that  A.  B.  has  come  to  his 
death  by  the  act  of  0.  D.,  by  criminal  means,  (or  as  the 
case  may  be,  as  found  by  the  inquisition)  you  are  there- 
fore commanded  forthwith  to  arrest  the  above  named  C^ 
D.  and  take  him  before  the  nearest  or  most  accessibk^ 
magistrate  in  this  county. 

"Given  under  my  hand  this day  of  ,  jl  jj, 

eighteen .    B.  P.,  Coroner  of  the  county  of ." 

1519.  The  coroner's  warrant  may  be  served  in  any 
county,  and  the  officer  serving  it  must  proceed  thereon, 
in  all  respects,  as  upon  a  warrant  of  arrest  on  an  inf  orma* 
tion  before  a  magistrate,  except  that  when  served  in  an- 
other county  it  need  not  be  indorsed  by  a  magistrate  o£ 
that  county. 
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CHAPTER  ni, 

or  BBABGH-WASBAKT& 

1 152S.  Searcli-waRBnt  defined. 

S  1524.  Upon  wbat  ground  It  may  Issae. 

S  1589.  It  cannot  be  Issaed  but  upon  probable  canse,  etc. 

S  1S26.  Magistrates  must  examine,  on  oath,  complainant,  ete. 

I  1527.  Depositions,  what  to  contidn. 

i  152&  When  to  issue  warrant. 

S  1529.  Form  of  warrant. 

I  1590.  By  whom  served. 

S  1581.  Officer  may  break  open  door,  etc.,  to  execnte  warrant. 

I  1532.  May  break  open  door,  etc.,  to  liberate  person  acting  tn  his  aid. 

%  1533.  When  warrant  may  be  served  in  the  night. 

1 1534.  Within  what  time  warrant  must  be  executed. 

S  1535.  Officer  to  give  receipt  for  property  taken. 

$  1536.  Property,  how  disposed  of. 

S  1537.  Beturu  of  warrant  and  inventory  of  property  taken. 

f  1538.  Copy  of  inventory,  to  whom  delivered. 

S  193S.  Proceedings,  if  grounds  of  warrant  are  controverted. 

$  1540.  Property,  when  to  be  restored. 

1 1541.  Depositions,  warrants,  etc.,  to  be  returned  by  magistrate  to 

County  Court. 

f  1512.  Search  of  defendant  in  presence  of  magistrate. 

1523.  A  search-warrant  is  an  order  in  writing,  in  the 
name  of  the  people,  signed  by  a  magistrate,  directed  to  a 
peace  officer,  commanding  him  to  search  for  personal 
property,  and  bring  it  before  the  magistrate. 

1524.  It  may  be  issaed  npon  either  of  the  following 
grounds: 

1.  When  the  property  was  stolen  or  embezzled;  in 
^which  case  it  may  be  taken  on  the  warrant,  from  any 
place  in  which  it  is  concealed,  or  from  the  possession  of 
the  person  by  whom  it  was  stolen  or  embezzled,  or  from 
any  person  in  whose  possession  it  may  be. 

2.  When  it  was  used  as  the  means  of  committing  a 


felony;  in  wliicli  case  it  may  be  taken  on  the  warrant 
from  the  place  in  which  it  is  concealed,  or  from  the  pos- 
session of  Vao  person  by  whom  it  was  used  in  the  com- 
mission of  the  offense,  or  from  any  person  in  whose 
possession  it  may  be. 

3.  When  it  is  ii\  the  po9aession  of  9^  person  with  the 
intent  to  use  it  as  the  means  of  committing  a  public  of- 
fense, or  in  the  possession  of  another  to  whom  he  ma|^ 
have  delivered  it  for  the- purpose  of  concealing  it  or  pie^ 
venting  its  being  discovered;  in  which  case  it  may  be 
taken  on  the  warrant  from  such  person,  or  from  leuiy  placf 
occupied  by  him  or  under  his  control,  or  from  the  poasee* 
siou  of  the  person  to  whom  he  may  have  so  delivereid  1%, 

1525.  A  sttftrohowerrant  cannot  be  issued  bat  npoa 
probable  cause,  supported  by  affidavit,  naming  or  cio* 
scribing  the  person,  and  particularly  describing  the  prop<9 
erty  and  the  place  to  be  searched. 

1526.  The  magistrate  must,  before  issuing  the  wqi^ 

rant,  examine  on  oath  the  complainant,  and  any  witness^ 

he  may  produce,  and  take  their  depositions  in  writing, 

and  cause  them  to  be  subscribed- by  the  parties  making 

them. 

Oath.— A  search-warrant  may  be  Issued  on  oath*  ^rhere  proMrtj  has 
been  secreted-^-l  DowL  A  B.  5? .   See  ««/«.  S  1524.  r    r^  -v  -t-» 

15;^7.  The  depositions  nMtst  set  forth  the  f %cts  teodftig 
to  establish  tbe  grounds  of  %h^  application,  or  pVQ^Uft 
Qause  for  believing  thfkt  they  exist. 

1528.  If  the  magistrate  is  therenpea  satisfied  of  the 
existence  of  the  grounds  of  the  application,  or  that  th^ 
is  probable  cause  to  believe  their  existence,  he  must  issn^ 
a  search-warrant,  signed  by  him  with  his  name  of  office, 
to  a  peace  officer  in  his  county,  commanding  him  forth* 
with  to  search  the  person  or  place  named,  for  the  property 
specified,  and  to  bring  it  before  the  magistrate. 

1529.  The  warrant  must  be  in  substantially  the  fol* 
lowing  fomi: 
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"COITKTT  OF , 

•*  l%e  Pwpie  of  the  State  of  California  to  any  theriff,  coiv 
itablBi  marshal^  or  policeman  in  the  county  of ; 

^^Ihcooty  by  affidavit;  bavingbeen  tbis  day  made  before 
tab  by  (naming  every  person  wbose  affidavit  bas  been 
taken),  tbat  (stating  the  grounds  of  the  application,  ao 
cording  to  section  one  thousand  five  bnndred  and  twenty- 
five,  or  if  the  affidavit  be  not  positive,  that  there  is  proba- 
yk  eause  for  believing  that  (stating  the  ground  of  the 
amplication  in  the  same  manner),  you  are  therefore  com*- 
ttaffided,  in  the  day-time  (or  at  any  time  of  the  day  ov 
ftijgbtj  as  the  case  may  be,  according  to  section  one  thou* 
BBnd  five  hundred  and  thirty-three),  to  make  immediate 
March  on  the  person  of  G.  D.  (or  in  the  house  situ- 
ated-'—',  (describing  it  or  any  other  place  to  be  searched» 
tritk  reiraonable  particularity,  as  the  case  may  be)  for  tht 
following  property  (describing  it  with  reasonable  pair 
ticnlarity);  and  if  you  find  the  same  or  any  part  thereof, 
to  bring  it  forthwith  before  me  at  (stating  the  place). 

"Given  under  my  hand,  and  dated  this day  ol 

—  ,  A.  D.  eighteen . 

'*S«  F.,  Justice  of  the  Peace"  (or  as  the  case  may 
be). 

RMnisltes  of.— It  should  specify  the  place,  the  person,  and  the  thing 
fe  b»found--38  Me.  M:  47  N.  H.  544;  2  Met.  329;  »  AUeii,  81U;  tt  Id.  6^^ 
13  Id.  52;  8  Gray,  533;  13  id.  454;  1  Conn.  40;  2lowa,lti5. 

It  must  aocnrately  specify  the  boIKIlnff  to  be  searched— 10»  BtasK 
DS;  id.  145;  62  Me.  4:20;  64  N.  H.  164;  see  2  lowa^  165.  If  authority  Is 
given  to  search  a  specific  building,  no  other  can  be  searcbeQ— 34  He. 
W;  4ild.254;  id. 74;  44  Iowa, 899:  2  J.J. Marsh.  44;  see3 Allen, 3*0;  nor 
tan  any  other  article  than  that  specified  l>e  searched  fur,  uniess  (• 
fubstautlate  proof  of  the  felony— 9  DowL  &  R.  224;  6  Bai-n.  &  C.  233. 

1530.  A  search-warrant  may  in  all  cases  be  served  by 
any  of  the  officers  mentioned  in  its  directions,  but  by  no 
other  person,  except  in  aid  of  the  officer  on  his  requiring 
it,  he  being  present  and  acting  in  its  execution. 

1531.  The  officer  may  break  open  any  outer  or  inner 
door  or  window  of  a  house,  or  any  part  of  a  house,  or  any- 
thing therein,  to  execute  the  warrant,  if,  after  notice  of 
his  authority  and  purpose,  he  is  refused  admittance. 
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Breaking  and  entering.— The  bouse  mav  bo  broken  open  to  ex 
the  warrant,  In  case  of  u  felony,  but  adinlttanoe  must  first  be  asked 
and  rtifused— 120  Mass.  ISO.  The  keys  ought  lu  be  ]ir»t  demanded— 41 
Me.  234. 

1532.  He  may  break  open  aoy  outer  or  inner  door  or 
window  of  a  house,  for  tlie  purpose  of  liberating  a  person 
wlio,  havin;;  entered  to  aid  bim  in  the  execution  of  Uie 
warrant,  is  detained  therein,  or  when  necessary  for  hi» 
own  liberation. 

1533.  The  magistrate  must  insert  a  direction  in  the 
warrant  that  it  be  served  in  the  day-time,  unless  the  i^ 
davits  are  positive  that  the  property  is  on  the  person  or 
in  the  place  to  be  searched,  in  which  case  he  may  insert  a 
direction  that  it  be  served  at  any  time  of  the  day  or  night. 

1534.  A  search-warrant  must  be  executed  and  r^ 
turned  to  the  magistrate  who  issued  it  within  ten  days 
after  its  date ;  after  the  expiration  of  this  time  the  war- 
rant, unless  executed,  is  void. 

1535.  When  the  officer  takes  property  under  the  wat^ 
rant,  he  must  give  a  receipt  for  the  property  taken  (speci- 
fying it  in  detail)  to  the  person  from  whom  it  was  taken 
by  him,  or  in  whose  possession  it  was  found;  or  in  the  ab- 
sence of  any  person,  he  must  leave  it  in  the  place  where 
he  found  the  property. 

1536.  When  the  property  is  delivered  to  the  xoagis^ 
trate,  he  must,  if  it  was  stolen  or  embezzled,  dispose  of  it 
as  provided  in  sections  one  thousand  four  hundred  and 
eight  to  one  thousand  four  hundred  and  thirteen,  inclusive. 
If  it  was  taken  on  a  warrant  issued  on  the  grounds  stated 
in  the  second  and  third  subdivisions  of  section  one  thou- 
sand five  hundred  and  twenty-four,  he  must  retain  it  in 
his  possession,  subject  to  the  order  of  the  court  to  which 
he  is  required  to  return  the  proceedings  before  him,  or  c' 
any  other  court  in  which  the  offense  in  respect  to  whic 
the  property  taken  is  triable. 

1537.  The  officer  must  forthwith  return  the  warrant 
to  the  magistrate,  and  deliver  to  him  a  written  inv(  ntory 
of  the  property  taken,  made  publicly  or  in  the  presence 
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of  the  person  from  whose  possession  it  was  taken,  and  of- 
tbe  applicant  for  the  warrant,  if  they  are  present,  verified 
hy  the  affidavit  of  the  oiHcer  at  the  foot  of  the  inventory, 
and  taken  before  the  mafi;istrateat  the  time,  to  the  follow- 
ing effect:  "I,  E.  S.,  the  otficer  by  whom  this  warrant 
was  executed,  do  swear  that  the  above  inventory  con- 
tains a  true  and  detailed  account  of  all  the  property  taken 
by  me  on  the  warrant." 

1533.  The  magistrate  must  thereupon,  if  required,  de- 
liver a  copy  of  the  inventory  to  the  person  from  whose 
possession  the  property  was  taken,  and  to  the  applicant 
for  the  warrant. 

1539.  If  the  grounds  on  which  the  warrant  was  issued 
be  controverted,  he  must  proceed  to  take  testimony  in  re- 
lation thereto,  and  the  testimony  of  each  witness  must  bo 
reduced  to  writing  and  authenticated  in  the  manner  pre- 
scribed in  section  eight  hundred  and  sixty-nine. 

1540.  If  it  appears  that  the  property  taken  is  not  the 
same  as  that  described  in  the  warrant,  or  that  there  is  no 
probable  cause  for  believing  the  existence  of  the  grounds 
on  which  the  warrant  was  issued,  the  magistrate  must 
cause  it  to  be  restored  to  the  person  from  whom  it  was 
taken. 

1541.  The  magistrate  must  annex  together  the  dep- 
ositions, the  search-warrant  and  return,  and  the  inven- 
tory, and  return  them  to  the  next  term  of  the  county  court 
having  power  to  inquire  into  the  offenses  in  respect  to: 
which  the  search-warrant  was  issued,  at  or  before  its, 
opening  on  the  first  day. 

1542.  When  a  person  charged  with  a  felony  is  sup- 
IKisedby  the  magistrate  before  whom  he  is  brought  to 
have  on  his  person  a  dangerous  weapon,  or  anything 
which  may  be  used  as  evidence  of  the  commission 
of  the  offense,  the  magistrate  may  direct  him  to  be. 
searched  in  his  presence,  and  the  weapon  or  other  thing 
to  be  retained,  subject  to  his  order,  or  to  the  order  of  the  , 
court  in  which  the  defendant  may  be  tried. 
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CHAPIEB  IV 

PSOGBESXIfGB  lAQAXNBT  FUCOIiyBS  FBOU  ^UB^i'lCUB* 

f  1M7.  Bewaids  for  tbe  apprehension  of  fngitives  from  Joatloe. 

S  IMS.  Fugitives  fMm  anotlier  State,  when  to  Ue  delivered  up. 

S  1M9.  Ifaglstrate  to  isnie  wwrant. 

S  U50.  ProceecUngs  for  tlM  »B«Bt.and  oommitment  of  tlie 

charged. 

S  i55i.  When  and  for  wliat  time  to  be  committed. 

S  1552.  His  admission  to  bail. 

S 1453.  Biaglstrate  mnat  notify  ^DstEict  attorney-  of  the  aanest. 

S  t^.  Dutyofthft  district  attorney. 

S  1595.  Person  arrested,  when  to  be  discharged. 

S  1556.  Magistrate  to  return  his  proceeding's  to  Superior  Court. 

S  1557.  Fugitives  from  this  State— accounts. 

f  1558.  No  fee  to  be  paid  topabUc  officer  proouriag  sonender. 

1 547.  The  governor  may  offer  a  reward,  not  exceeding 
one  thousand  dollars,  payable  out  of  the  general  fund,  for 
the  apprehension— 

1.  Of  any  convict  who  has  escaped  from  the  State 
prison;  or, 

2.  Of  any  person  who  has  committed,  or  is  charged  with 
the  commission  of,  an  offense  punishable  with  death. 

1548.  A  person  obarged  in  any  State  of  the  United 
States  with  treason,  felony,  or  other  crime,  who  flees  from 
juatioe  and  is  f  onnd  in  this  State,  most,  on  demand  of  the 
executive  authority  of  the  State,  from  which  he  fled,  be. 
delivered  up  by  the  governor  of  this  State,  to.be  removed 
to  the  State  having  jurisdiction  of  the  crime. 

Demaind  for  rarrender.— To  Justify  the  arrest  and  delivery  of  the 
fugitive,  it  is  necessary  that  the  charge  of  criminality  shall  have  beiea 
made  In  the  State  demanding  him,  In  form  of  an  indictment.  Informa- 
tion, affidavit,  or  other  accusation  known  to  the  laws  of  the  State-^K 
Iowa.  391;  MN.Y.182:9WeBd.2]9;  3  McLean,  121;  1  Sand.  701. 

The  pxoceu  of  extoadition  is  only  authorised  upon  demand  of.  tlie 
executive  of  such  other  State,  and  where  a  criminal  charge  is  actually 
pending  ac^ilnst  an  aUeged  fugitive  in  the  State  malcing  the  demand"*. 
h  CalMii  10  Serg.  -ft  R.  125;  56  N.  Y.  182.   It  is  not  necessary  that  a 
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copy  of  the  indictment  should  accompany  the  demand;  It  l3  sufllcient 
lfrtisrefeiTedtolntbeiNrrlt-7lnd.dll;  29  id.  10. 

The  r&qoiaitioD  qt  procooding  must  show  that  tbe  altered  crimo 
was  committed  within  iho  iurisdiciioa  of  (he  Bt^te  making  ths  appli- 
cation's Mc Leant  121:  and  tlie  charge  must  be  pn^itlve,  not  on  In- 
fonnatlon  or  belief— Id.  Tho  afildavlt  must  show  th»^  tbo  Auppo3«d 
culprit  iia-^  itea  from  JiiBtlce  Inono  Btato.  and  lias  taken  refuge^  or  ia 
found,  in  ahother—a  McLean,  121  j  13  West.  Jur.  15-  It  ia  ti»t  neces- 
sary thiit  the  amdavit^npoii  -which  the  requisition  iHsued,  should  set 
forth  the  crime  charged  with  uli  legal  C3ta«tnesa^5  Cal.  2ai ;  cor  that 
the  prisoner  Is  "a  lutrltlvG  fromjustlf^o";  that  he  conunittfid  the 
crime,  and  th  IT' 1 1  o^:' I]..- J  y  iltd.  i.  :.ala:  ivi>i-  :•  Cai.  j:.7. 

When  the  requisition  certifies  that  the  affidaylt  is  "duly  authentt- 


cated  according  to  the  laws''  of  said  State,  it  is  sufflcient-5  CaLSdi. 
The  gOYemor  oz  a  State  issuing  the  requisition  for  the  f  ugitiTe  Is  the 
only  proper  Judge  of  the  authenticity  of  the  affidaTit-5  Cal.  237. 

tlon  of  independence,  pledged  their  faith  to  tach  otbur  thiit  gti  tUo  e»- 
capo  of  a  f  ug^itLve  f  rom.iitstice,  tho  coiooy  wherein  lie  bbuuid  be  round 
Bhoald,  upon  the  certificate  of  two  ma^trates  of  tbi!i^  jurisdiction 
fnam  whlnh  he  escaped,  forthwith  grant  a  warrant  foe  hla  arrest,  and 
deliver  hi Di  Into  tho  haods  of  the  offlcera,  or  other  persons  In  purautt 


Cf  Jilm-24  How.  06;  id.  IWlj  iO  Serg.  *  B.  12!^^  2  Wlnth,  Hist-  of  __„ 
I3li  1^  And  Che  ttalrtcea  colonies  iu  the  tvrtlclea  of  coDfcderatlon  li^ 
Otoaed  m  similar  but  more  ejcpllcit  provision  for  the  extraditlaa  of 
crlminais*^24  How.  tiG;  id.  102.  Afterwaxd.  upon  tlie  adoption  of  the 
Constltatlon  of  tho  United  States,  the  aamo  provision  was  literally  In- 
etaded therein,  '*  high  misdemeanor"  beln?  fliibstitnted  tor  the  word 
"  crime/'  Including  every  offense  made  puulshablo  by  tho  law  of  the 
State  In  whieb  it waa  cummittea— id.;  U  lud-  12J,  The  provision  of 
tho  Constltation  of  the  United  States  rendered  absolute  tho  duty  to 
fiiurrender  criminals  by  oue  Statfl  to  anotiier,  whkh,  before  that,  was 
entireiy  a  matter  of  comity  aud  ia  the  discretion  of  the  Btata  au^ 
thoritte&-24  How.  GU:  Iti  Peters.  53^;  14  id.  54i>;  IT  Mas3.  514;  iOSerg.  A 
R.  mi  2Brocii:.  il}^,  ti  Eiind.  i^l,  7  Anh  Lr^wi:tco-a,i?1?i  ;.i  iV.ui,  jG^i, 

Qfltases  made  pnnisliable  by  the  laws  of  the  State  where  the  act 
chaiged  is  committed,  come  within  the  meaning  of  the  Constitutional 
provision— 24  How.  66;  82  N.  J.  L.  141 :  PhilL  nTO.  67: 1  Sand. 701 :  81  Vt. 
779;  112  Ifass.  409;  leaving  no  discretion  with  the  State  on  which  the 
demand  is  made-24  How.  66. 

Tha  pTOTiilona  of  tho  Oonstitntion  are  not  intended  fot  the  benefit 
of  private  peTsonB^  and  may  not  be  resorted  to  for  the  purpose  of 
t>rlnglnff  a  debtor  within  the  jurisdlctlon-e  Wis.  42:  2  Sand.  717;  8 
Falge,  m  i  ^  How.  Tr.  235.  The  courts  of  the  United  States  have  full 

Sower  ^a  jurisdiction  over  cases  of  this  nature— 3  McLean,  121.  Un- 
er  the  CooatitmloD ,  tho  intercourse  with  foreign  powers  is  vested  ex* 
olualveiy  in  the  United  States  government,  and  States  have  no  au* 
thority  to  grant  or  cause  the  extradition  of  one  of  its  citizens  on 
demand  of  a  foreign  power-50  JX,  Y.  821;  14  Feteis,  640;  see  3  Wash. 
C.  a  bi&i  4  Id.  &5e. 

1549.  A  magistrate  may  issue  a  wanant  for  the  ap* 
prehension  of  a  person  so  charged,  who  flees  from  justice 
and  is  found  in  this  State. 

Warrant  for  arrest— The  proeeedinff  must  be  stidi  as  Is  usual  in 


slmiUur  charges  afl^dnst  residents,  and  Qie  warrant,  indictment,  and 
demand  must  specify  the  nature  of  the  crime  ohaiged— 4t  CaL  4f6;  10 
Serg.  d;  B.  125;  28  md.  460|  66  M.  T.  183. 

Pmr.  CODB.— ftl* 
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from  the  natlonffconSttaflon,  a%  JfjSBS^rooeedpg ^^ 

formltrtbereto,  ex^dltion cannot  be  enforciBd— PCaffl.  485^3  He 
121;  881owa,S»I:  9  ^^<1.2m  1  Sand.  TOl:  f  Wll.  tf;  MKT. 
Tez.  635;  see  6  Peters,  761 ;  4  Wash.  C.  a  171. 

ndin^  miust  liW  ip  t)iA  £Si5^S^°n^l4topi 


A  person  cannot 
mtoced  and ' 
tlio  offense- 

A  State  law  for  tbe  smfender  of  Aigtttfw  ftan  Jnsttoeb  la  noliui- 

C0iUtltttUoual-49CaL4S4;id.4l6.       ^ 

1550.  The  proceedings  for  the  arrest  and  commitmeitt 
of  a  person  charged  4re,  In  all  respeds,  similar  to  those 
provided  in  this  Code  for  the  arrest  and  commitment  of 
a  person  charged  with  a  pu1>lic  a&evm  eommitUA  in  this 
State,  except  that  an  exemplified  copy  of  an  indictment 
found,  or  other  judicial  proceedings  had  against  him,  in 
the  State  in  which  he  is  charged  to  have  committed  the  Of- 
fense, may  be  received  as  evldenoe  before  the  magistrate. 

Proceeding  for  arrest— A  State  may  inroYlde  for  the  arrest  and 
detention  of  fugitives  from  justice  before  the  re<iui8ltlon  has  airiTed, 
and  may  aocomiMmy  the  act  for  the  arrest  hj  as  many  conditions  as  to 
the  mode  of  arrest  and  examination  as  it  sees  flt»  and  such  act'must 
be  strictly  complied  wlth-«l  Cal.  287.  An  officer  armed  with  civil 
process  cannot  take  a  person  from  the  bands  of  anothet*  olBcer  — " 
holds  him  on  a  warrant  Issued  on  a  criminal  charge-M  Cal.  288. 

The  ooorts  poasesa  no  power  to  control  the  executive  dlsi 


process  cannot  take  a  person  from  the  hands  of  anothet*  olBcer  who 
holds  him  on  a  warrant  Issued  on  a  criminal  charge-M  Cal.  288. 

The  ooorts  poasesa  no  power  to  control  the  executive  disci 
In  surrendering  fugitives  from  justice,  yet,  having  acted,  that  diacre- 
tlcm  mur  bo  examined  into  In  every  case  where  the  liberty  i 


every  case  where  the  liberty  tt 
The  sufficiency  of  the 


subjectls  Involved— ft  CaL  237.  The  sufficiency  of  the  chaises  and 
regnlartty  of  the  proceedings  may  be  examhied  into  on  habeas  cbrpus 
-5 CaL 287;  M  N.  T.  182TirT0X.  635;  14  Abb.  Pr.  IT.  B.  833;  10  Wtnd. 
636. 

1551.    If,  from  the  examination,  it  appear  that  the 

aopnsed  has  committed  the  crime  alleged,  th{9  magistrate, 

by  warrant  reciting  the  accusation,  must  copamit  him  to 

the  proper  custody  in  his  county,  for  sucli  time,  to  be 

specified  in  the  warrant,  as  the  magistrate  may  deem 

reasonable,  to  enable  the  arrest  of  the  fngltive  under  t|ie 

warrant  of  the  executive  of  this  State,  on  the  requisition 

of  the  exeoutiye  authority  of  the  State  in  ybich  he  com- 

mitted  tiie  offense,  unless  he  gives  bail  as  provided  in  the 

next  section,  or  until  he  is  legally  discharged. 

Odnuntadnt.-^The  Uw  anthprlzing  the  arrest  of  a  fugitive  h 
a  demand  for  his  sunremter,  and  his  iietentlon  for  a  reasoQiO^le 
to  aiiora  an  opportiuiity  for  executive  demand,  is  not  In  co^ct 
art.  4,  S  2,  of  the  Constitution  of  the  United  8tates--49  CSl.  437. 
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Tl»  8tat«  on  yrHixA  trhe  demand  Is  madQ  is  tiot  bdohd  to  deliver 
up  the  offender  until  its  own  laws  are  satisfted^o I  How.  l*r.  422.  One 
l^tate  cannot  enforce  the jbenal  or  criminal  laws  of  anotlier,  or  tmnu  n 
offenses  against  another  State  or  sovereignty— 10  Wheat.  66;  id.  123: 14 
^^Ohns.  938;  8  Datcb.  499;  17  HasS.  6l5, 548;  Tayl.  (K.  0.)  65;  14  Vt.  357 ; 
4HamplL4a«. 

1552.  The  magiistrate  may  Hdinit  this  person  atreated 
to  ball  by  an  trnderts^ng  wi^  sufficient  secutittes,  and 
th  stiG^  earn  as  he  deems  proper,  for  his  appearance  be- 
fore him  at  a  time  specified  in  l^e  undertaking,  and  for 
lifs  Burrender  to  axreBt  upon  the  warrant  of  iHie  governor 
of  this  State. 

1553.  Immediately  upon  the  arrest  of  the  person 
ciiarged,  the  magistrate  must  give  notice  thereof  to  Uie 
diiBtrict  attorney  of  the  county. 

1554.  The  district  attorney  must  immediately  there- 
foSlkk  giro  notice  to  the  executive  authority  of  the  State, 
6t  to  the  proseenting  attorliey  or  presiding  judge  of  the 
fbbtat  of  Hhe  city  or  cOunty  witMn  the  State  having  Juris- 
diction of  the  bffense,  to  the  end  that  a  demand  may  be 
D&ade  for  the  arrest  and  surrender  of  the  person  ohaiged. 

1^5.    The  persbu  arrested  must  be  discharged  from 

custody  or  bail,  unless,  before  the  expiration  of  the  time 

designated  in  the  warrant  or  undertaking,  he  is  arrested 

under  the  warrant  of  the  governor  of  this  State. 

Person,  when  discharged.— When  a  person  is  arrested  before  a  de- 
mand for  his  surrender  has  been  mador  he  is  entitled  to  his  dis- 
charge, if  after  his  examination  has  commenced  it  is  postponed 
against  his  consent  for  a  longer  period  than  that  mentioned  in  §  861  of 
ibis  Gode-61  Gal.  288. 

1556.  The  magistrate  must  return  his  proceedings  to 
the  Superior  Court  of  the  county,  which  must  thereupon 
inquire  into  the  cause  of  the  arrest  and  detention  of  the 
person  charged,  and  if  he  is  in  custody,  or  the  time  of  his 
arrest  has  not  elapsed,  it  may  discharge  him  from  deten- 
tion, or  may  order  his  undertaking  of  bail  to  be  canceled, 
or  may  continue  his  detention  for  a  longer  time,  or  re- 
admit him  to  bail,  to  appear  and  surrender  himself  with- 
in a  time  specified  in  the  undertaking.  [In  effect  April 
12th,  1880.] 
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1557.  When  the  governorof  this  State,  in  the  ezereiM 

of  the  authority  confexred  by  section  two,  article  four,  of 

the  Constitution  of  the  United  States,  or  by  the  laws  of 

this  State,  demands  from  the  ezecutive  authority  of  any 

State  of  the  United  States,  or  of  any  foreign  government, 

the  surrender  to  the  authorities  of  this  State  of  a  fugitive 

from  justice,  who  has  been  found  and  arrested  in  such 

State  or  foreign  goYemment,  the  accounts  of  the  person 

employed  by  him  to  bring  back  such  fugitive  must  be 

audited  by  the  board  of  examiners,  and  paid  out  of  the 

State  treasury. 

TheftottfaataflicitiTe  from  Jiuttee  lias  not  been  heard  from  for 
sixteen  montbs,  and  that  lie  was  a  passenger  on  a  particnlar  Tassel 
bonnd  for  a  specified  port,  and  that  neither  the  vessel  or  crew  had 
ever  been  heard  from,  is  not  sufficient  to  raise  a  legal  presumption  of 
hisdeath-8GaL6S. 

1558.  Ko  compensation,  fee,  or  reward  of  any  kind 
can  be  paid  to  or  received  by  a  public  officer  of  this  State, 
or  other  person,  for  a  service  rendered  in  procuring  from 
the  governor  the  demand  mentioned  in  the  last  section, 
or  the  surrender  of  the  fugitive,  or  for  conveying  him  to 
this  State,  or  detaining  him  therein,  except  as  provided 
for  in  such  section. 


gWtCTATt  PBOCBEDINCW.  §§  1962*4 


CHAPnCB  V, 

MnCSLLAKXOUB  FBOVX8IOK8  1UB8PICIIN0  8PB0XAL  PftOCBXD- 
INOS  OF  ▲  CKOCHAIi  NATUIUB. 

S  15<S.  Parties  to  special  proceedings,  how  dealguitad. 
S  166S.  EntifltngaffldaYlts. 
S  UM.   SabpoBoas. 

1562.  The  party  prosecuting  a  special  proceeding  of  a 
criminal  nature  is  designated  in  this  Code  aft  the  com- 
plainant, and  the  adverse  party  as  the  defendant. 

1563.  The  provisions  of  section  one  thousand  four 
hundred  and  one,  in  respect  to  entitling  affidavits,  are 
applicable  to  such  proceedings. 

1564.  The  courts  and  magistrates  before  whom  such 
proceedings  are  prosecuted,  may  issue  subpoenas  for  wit- 
nesses, and  punish  their  disobedience  in  the  same  manner 
as  in  a  criminal  action. 
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TITLE  Xm. 

Proceedings  for  brin^ilng;  Persons  imprisoned  in 
the  State  Prison,  or  the  Jail  of  another  Connty, 
before  a  Goozt. 

S 1907.  PenoDB  Imprisoned  In  another  con^olgr^  lioir  l>roii||;]^t,.before  a 
conrt 

1567.  Wh^n  it  is  i^enaaior  to  haye  a  person  imprijsk- 
oned  in  tho  Stftte  prispii!  b^oni^lit  before  any  court,  oc  a 
person  imprisoned  in  a  county  jail  brought  before  a.  court 
sitting  in  another  county,  an  order  for  that  purpose  may 
be  made  by  the  court,  and  executed  by  the  sheriff  of  the 
county  where  it  is  made. 
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TITLE  XIV. 

Pisposltloii  of  Fines  and  Forfeitures. 
S  UROii  VliiaBaiMlforfettiire8,liow4IflpoBe<tof. 

1570.  All  fines  and  f  orf  eitnreB  colleoted  in  any  court, 
except  Police  Conrts,  must  be  applied  to  the  payment  of 
the  coBtB  of  the  case  in  which  the  fine  is  imposed  or  the 
forfeiture  incurred;  and  after  such  costs  are  paid,  the 
residue  must  be  paid  to  the  county  treasurer  of  the  county 
in  which  the  court  is  held.  [Approved  March  SOth,  1874,* 
in  effect  July  1st,  1874.] 

Th0  meaning  of  1$  240, 1457,  and  this  section,  constraed  toirether.  to 
that  for  the  crime  of  assaalttbe  defendant  may  be  lined  not  exceeding 
five  hnndred  dollars,  and  in  addition  be  adjudged  to  nay  the  costs  oi 
the  proceeding;  and  the  payment  of  the  fine,  but  not  ol  we  costs,  may 


PART  III. 


THE  STATE  PRISON  AND  COUNTY  JAILS. 

($$  1679-1014) 
IMf] 


6U  iSAXK  rsnoir. 


TITLE  L 

Of  the  State  Prison  and  the  Discharge  of  Pris- 
oners therefrom  l»efore  their  Term  pf  Service 
expires. 

Chap.  L    Of  tbb  Si?iJnB  Fvison,  {{  1573-87. 

XL     OV  ^|SB  BlSGEARGB  OF  PbISONEBS  BEFOBB  THS 
EXFXBATION   OV    TBXIB    TeBK   OF   SkBVICB, 

{$1600-A. 
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CHAFTEB  L 

OV  TBB  8TAXS  PBISOV. 

S  1671  imdertheehaivaaiidocmtrolof  ftboarAof  dlfeetao^ 

S  1874.  President  iM>o  tan  of  Senate,  when  toaet  m  dlfaotoB. 

i  1579.  Compensation  of  dlrecton. 

S  1576.  Board  mnst  adopt  roles  and  r^gnlstlODi. 

{  1577.  Board  may  appoint  warden  and  otber  oflloen. 

S  1578.  Duties  of  clerk  and  other  offloers. 

S  1579.  Monthly  reports  of  officers. 

S  1580.  Board  most  keep  accounts  and  teport  to  the  gof«nior« 

S  1581.  Persons  conTicted  of  offenses  igalnst  the  United  States. 

.   1 1882.  Disposition  of  insane  prisoners. 

S  1583.  State  prison  fund. 

S  1884.  State  prison  fund,  how  dlshmsed. 

f  1585.  Board  cannot  contract  dehts. 

S  1888.  Compensation  for  transportation  of  conTiets, 

S  1587.  Contract  to  he  given  at  public  letting. 

.  1573.  The  State  prison  is  under  the  charge,  oontrolt 
and  superintendence  of  a  board  of  directors,  consisting 
of  a  goremor,  lieutenant  goremor,  and  secretary  of 
state. 

1574.  In  case  of  a  vacancy  in  the  office  of  lieutenant 
governor,  the  president  pro  tern,  of  the  Senate  may  per- 
form the  duties  and  receive  the  compensation  provided 
for  the  lieutenant  governor. 

1575.  The  bdlrd  of  directors  are  to  receive  the  sum  of 
8eVenty*five  dollars  per  month  each,  for  expenses  in- 
curred by  them;  in  addition  to  which  the  lieutenant  gov^ 
emor  is  paid  the  sum  of  ten  dollars  per  day  for  tech  day's 
services  rendered  in  the  performance  of  any  duty  at  tha 
prison. 

1576.  The  board  must  adopt  rules  and  regulations  for 
the  discipline  of  prisoners  and  the  government  of  the 
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prison,  whksli  nil«i  mast  be  printed,  and  copies  thereof 
famished  to  evezy  officer  appointed  by  the  board. 

1577.  The  board  may  appoint  a  warden,  clerk,  and 
BBoh  other  officers  as  may  be  necessary  for  the  manage- 
ment and  safe-keeping  of  the  prisoners. 

1578.  The  clerk  most  keep  a  record  of  the  transact 
tions  of  the  board,  and  he  and  the  warden  and  other 
officers  appointed  mast  perform  sach  other  duties  as  are^ 

.tequired   by  the  board,  or  the  rales  and  regnlations 
adopted  thereby. 

1579.  The  warden  and  other  officers  appointed  musir 
make  a  monthly  report  to  the  board,  which  mast  c«ntaiu 
a  statement  of  business  done  and  transactions  Bad:  in 
their  seTeral  departments. 

1580.  The  board  most  keep  correct  acconnta^  of  all 
funds  received  from  proceeds  of  convict  labor,  andiiappra' 
priate  such  funds  to  the  maintenance  of  the  coBviots  and 
to  the  payment  of  prison  expenses,  and  must  moitoa  full- 
report  to  the  governor  on  the  first  Monday  of  each  Au- 
gust next  before  the  assembling  of  the  Legislatore,  which; 
report  must  contain  a  complete  statement  of  tfi«  number 
and  condition  of  the  prisoners  at  the  prisoner  ttie  num'^ 
ber  and  character  of  officers  they  have  appointed;  and' 
the  monthly  pay  received  by  each;  the  amaunt  of' ex- 
penses incurred,  and  for  what;  the  amount  andoonditiiDa 
of  personal  property,  belonging  to  the  Stater  oonneottodL 
with  the  State  prison;  and  the  actual  condition  of  thai 
buildings  and  property* 

1561.  The  authorities  of  the  State  prison  mast  receive 
into  the  prison  any  person  convicted  of  an  offense  against 
the  United  States,  and  keep  such  person  in  sectary  con« 
finoment  or  at  haxd  labor,  or  in  confinement  with  or  with« 
out  hard  labor,  as  provided  in  the  order  of  the  court 
pronouncing  sentence,  until  legally  discharged,  the  United 
States  supporting  such  convict,  and  paying  the  expenses 
of  the  execution  of  his  sentence. 
Psv.  oox>s.-^9. 
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1502.  Wlien  the  phyBioian,  warden,  and  captain  of 
the  yard  of  the  State  pitoon,  after  an  examination,  ueof 
opinion  that  any  prleoner  iaineane,  they  mnatoertifyt  the 
faot  under  oath  to  the  gixvormoT,  who  may,  in  hie.  dieaa- 
tion,  order  the  remoyal  of  anch  piiaonev  to  the  insaa^ 
a9ylam.  Aa  aoon  as  the  authoritiea  of.  the  asylnm  ^aeeof- 
taln  that  sn<Ui  person  is  not  insane,  they  most  iimnedi* 
ately  notify  the  warden  of  that  fact,  and  tlieienpon  tlie^ 
waxden  most  canse  soch  prisoner  to  be  a^  once  retniaMd 
to  the  prison,  if  his  term  of  imprisonment  baSs  aot:.ep> 
piired. 

1583.^.  The  moneys  appvoip^ted.  by  the  Le^latina 
and  the  prooeedaot  the  labor  of  pdspn^ia  oonstitn^tfae 
State  prison  fund. 

X584.  The  monciya.  in  the  Btate  prison  inndjare-i^ppll- 
cable  to  the  payment,  of  the  expenses  ol  the  prisoi^  and 
the  salaries  of  the  directors  and  officers  thereof.  Thaex* 
penses  and  si^arioa  n^ust  tie  andited.^^Ml  i^Uowed.  bj  * 
bpaid  of  examinees  of  State  prison  accoontSk  conaiafeing  .of 
the  attorx^ey-genezal,  treasnrer,  and.  controller;  afteir 
wbioh,  upon  the^er  of  the  board  of  dire^ors,  thecon- 
ti:oUer  mnst  draw  his  warrant  on  the  tre|isn?er  theiefoc. 
and  the  treasurer  most  p^y  the  same  out  pf  snoh  f  nn4* 

X8&k  Thebaaxd'oldteeeteneanaetceBtraetai^itobl 
orinonr  any  liability  binding  npon  ^Isa  States 

1806.  Sherifis  deliyering  prisoners  at  the  State  prisen 
mnst  reeelTe  all  expenses  neeessaiftyineiared  in  tb^ 
transportation,  and  also  a  Just  and  reasonable  oea^Maaa- 
tiea  fo«  theliawB  sePFJoeaytha  aaaoBatrofthe  ^expnassa 
and  eompensatienin  eask  ease  to  bexaodlted/aBd  aUonred^ 
by  the  .beasd  of  e»HninfU9s.an4  paid*  on.t^ol<  any  nMaaya 
in  the  State. tieaamy  anpiopriated  f ov  that  pturpoBe^and 
no fnxtheB4saBipettsatiea«shall  be reoei^sd .bgrsheelffBtfeB^ 
smfa  twmapoittolitoiLoiaerrlees,  [Itt.efleetJiL9dlQth^lM&} 

IMV^  1%e  board  of  direotors  are  taezeby' anihoiind 
and  required  to  contract  for  proTisionSt  dothfiitg^  medi^ 


ernes,  forage,  fuel,  and  other  sapplies  for  the  prison,  tot 
any  period  of  time  not  exceeding  one  year;  and  such  con-' 
tract  shall  be  given  to  the  lowest  bidder,  at  a  public  let- 
ting thereof,  if  the  price  bid  is  a  fair  and  reasonable  one, 
and  not  greater  than  the  usual  market  value  and  price. 
Each  bid  shall  be  accompanied  by  a  bond,  in  such.pen^l 
dum  as  said  board  shall  determine,  with  good  and  suffl- 
clent  sureties,  conditioned  for  the  faithful  performance  of 
the  teiBM  <^  «tieh  ecmleaet.  Notice  of  the  time,  place,  and 
conditions  of  letting  of  each  contract  shall  be  given,  for 
at  least  four  consecutive  weeks,  in  two  daily  newspapers 
in  the  cities  of  San  Fraadsco  sod  Sacramento;  and  also 
four  iosertlonsiB  a  weakly  paper  published  4n  the  county 
in  which  the  prison  is  situated.  If  all  the  bids  made  at 
auch  letting  are  deemed  unreasonably  high,  the  board 
may,  in  their  discretion,  decline  to  contract,  and  may 
again  advertise  for  proposals,  and  may  so  continue  to  re- 
new the  advertisement  until  satisfactory  contracts  may 
1)0  had;  and  in  the  meantime  the  board  may  contract 
'With  any  one  whose  offer  may  be  regarded  just  and 
proper;  but  no  contract  thus  made  shall  be  let  to  run 
more  than  sixty  days,  or  shall  in  any  case  extend  beyoAd 
the  public  letting.  Ko  bids  shall  be  accepted  and  a  con- 
tract entered  into  in  pursuance  thereof,  when  such  bid  is 
higher  than  any  other  bid  made  at  the  same  letting  for 
the  same  article,  and  where  a  contract  can  be  had  at  such 
lower  bid.  When  two  or  more  bids  for  the  same  article 
aro  equal  in  amount,  the  board  may  select  the  one  which, 
all  things  considered,  may  by  them  be  thought  best  for 
the  interest  of  the  State,  or  may  divide  the  contract  be- 
tween the  bidders,  as  in  their  discretion  may  seem  proper 
and  right;  provided,  no  contract  shall  be  given,  or  pur- 
chase made,  where  either  of  the  board,  or  any  of  the  offi- 
cers of  the  .prison,  is  interested.  All  contracts  or  pur- 
chases made  in  violation  of  this  section  shall  be  void. 
[Approved  Feb.  2ith,  1874.] 
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CHAPTEBIL 

OV  THB  DX8CHABGHE  OF  7BI80KBB8  BSFOBB  THB  XXFZBATIOV 
OF  THXDL  TEBK  OF  SEEYZOS. 

SUM.  Credits  for  good  beliaYior.lKnr  and  irben  allowed. 

S  1591.  Credits,  when  forfeited. 

f  1502.  Board  to  make  roles  and  r^nilfttiaiDS. 

S  159S.  Board,  when  to  report  credits  to  govemer, 

1 1894.  Further  powers  of  the  hoard. 

1 1505w  SecommendatioDS  for  pardon  reported  to  Legtalatme. 

1590.  The  board  of  State  prison  directors  of  this  State 
shall  require  of  every  able-bodied  convict  confined  in  said 
prison  as  many  hoars  of  faithful  labor,  in  each  and  every 
day  during  his  term  of  imprisonment,  as  shall  bo  pre- 
scribed by  the  rules  and  regulations  of  the  prison,  and 
every  convict  faithfully  performiugsuch  labor,  and  being 
in  all  respects  obedient  to  the  rules  and  regulations  of  the 
prison,  or  if  unable  to  work,  yet  faithful  and  obedient, 
shall  be  allowed  from  his  term,  instead  and  in  lieu  of  the 
commutation  heretofore  allowed  by  law,  a  deduction  of 
two  months  in  each  of  the  first  two  years,  four  months  in 
each  of  the  neict  two  years,  and  five  months  in  each  of 
the  remaining  years  of  said  term;  provided,  that  any  such 
convict  who  shall  commit  an  assault  upon  his  keeper,  or 
any  foreman,  officer,  or  convict,  or  otherwise  endanger 
life,  or  by  any  flagrant  disregard  of  the  rules  of  the 
prison,  or  any  misdemeanor  whatever,  shall  forfeit  all  de- 
ductions of  time  earned  by  him  for  good  conduct  before 
the  commission  of  such  offense;  such  forfeiture,  however,' 
shall  only  be  made  by  the  board  of  directors,  after  due 
proof  of  the  offense,  and  notice  to  the  offender;  nor  shall 
Such  forfeiture  be  imposed  when  a  party  has  violated  any 
rule  or  rules  without  violence  or  evil  intent,  of  whlc^  the 
directors  shall  be  the  sole  judges.    The  name  of  no  con- 
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Vict  who  attempts  to  escape,  after  the  passage  of  this  act,' 
shall  be  sent  by  the  State  prison  officials  to  the  governor  for 
the  commutation  herein  provided;  provicled  further,  that 
of  those  prisoners  entitled  to  their  discharge  at  the  date 
of  the  passage  of  this  act,  by  virtue  of  the  provisions 
hereof,  not  more  than  one  shall  be  discharged  on  any  one 
day,  and  the  discharges  shall  be  made  in  the  order  in 
which  they  would  have  occurred  if  this  act  had  been 
passed  April,  eighteen  hundred  and  sixty-four.  [Ap- 
proved March  29th,  in  effect  April  15th,  1878.] 

Dednoiion  from  term  of  senrioe.^When  a  party  is  sentenced  to. 
two  teims,  the  credits  must  not  be  deducted  from  the  first  term,  bat 
from  the  end  of  the  entire  term  included  in  botU  sentences.  The  «!• 
tiro  period  of  both  is  bat  one  term— 49  CaL  485. 

1591.  The  rule  of  commutation  fixed  in  the  preceding 
section  is  to  be  so  applied  as  that  any  refusal  to  labor, 
a  breach  of  the  prison  rules,  or  other  misconduct,  works 
a  forfeiture  of  the  credits  of  time  thus  earned,  or  such 
part  of  it  as  the  warden  or  resident  director  may  deter- 
mine, subject  to  confirmation  or  rejection  by  the  board  of 
directors,  on  appeal  by  the  prisoner.  Unless  the  board, 
on  appeal,  at  its  first  session  thereafter,  rejects  the  for^ 
feiture,  it  is  confirmed.  Credits  once  forfeited  cannot  be 
restored  except  by  the  board,  and  then  only  when  cix^ 
cumstances  render  such  restoration  urgently  necessary. 
The  above  provisions  apply  to  all  persons  now  impris- 
oned in  the  State  prison,  and  the  commutation  must  be 
computed  from  April  fourth,  a.  d.  eighteen  hundred  and 
sixty-four. 

1592.  The  board  may  make  such  rules  and  regulations 
as  may  be  necessary  to  carry  into  effect  the  provisions  of 
this  chapter,  and  may  declare  and  establish  a  proper  scale 
or  rate  of  debits  and  credits  for  good  conduct  or  miscon- 
duct, which  shall  accompany  the  rules  of  discipline  of  the 
prison,  and,  in  a  book  to  be  kept  for  that  purpose,  must 
cause  to  be  entered  up,  at  the  end  of  each  month,  the 
result  of  credits  to  which  each  prisoner  may  be  entitled, 
and  on  the  first  day  of  each  month  announce  such  result 
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%9  til*  pziflcmen*  Etot  oontaM^or  employing  eoairto* 
labor  mnslkMp  ft  ifanOttnoord  of  the  oondwsfc  o^ali  pitei- 
QIMm  employed  by  him,  and  eabmit  the  eame  fat  imq^eo- 
tioA to  tbe  boasdat  the  end  06  eatA  maa^  wbomuettake 
tIiAeama.l|itoooBBideBaao^  in  making  uptlwiPdeQiBiODb 
1593^  At  the  end  of  eyery  monl^  the  boaxd  xmist 
r^Kntto  the  goremor  of' this  State  the  names  of  all  pris^ 
onen  whose  tenns  of  imprisomnent  are  about  to  expire 
by  zeaaon  of  the  beneilts  of  this  chapter,  giving  in  such 
vvpoit  the  tenns  of  their  sentences,  the  date  of  imprison- 
YHea^  tl)e  amonQt  of  total  cxedlts  to,  the  date  of  ancb 
report,  and  the  date  whentiieir  senrioe  wonUI  expJze  by 
limitation  of  sentence.  The  governor,  at  the  ezpisalaon 
of  the  term  for  which  any  prisoner  has  been  sentenced* 
lees  the  nomber  of  days  allowed  and  credited  to  him, 
nmst  order  the  release  of  such  prisoner,  by  an  order  under 
his  hand  addressed  to  the  warden  of  the  prison,  in  soch 
n^ode  and  form  as  he  may  deem  proper,  and  wltb  or  with- 
out restoration  to  citizenship,  according  in  his  discretionu 

X99!ft»  The  board  most  grant  and  enter  up^in  iavor  of 
saok  prisoners  whom,  they  may  deem^  worthy,  by  reason 
of  good  condnct  and  industry,  during  the  twelve  months 
pii^or  to  the  fourth  day  of  A^dl,  a.  xi.  eighteen  hnndlttd 
audi  sizty-iEowr,.  the  ecedita  authoci«ed:by  seotioa  onethoiJK 
sand  fiyehjandredaiidnin«|ty,,not,expeeding^ thirty  d^|f%. 
the  sametp  be  demoted  from,  thetena. o|  their Imprlaafr 
ment. 

X59&  The  boazd.  must  zepoz^  to  the  X^ogj^atiope,,  at 
each  regalar  session,  the  names  of  any  persons  confined, 
in  the  State  prison*  who,  in  their,  jud^pDoenW  onght  to  be 
paidoned  and  set  at  liberty  on  account  of  good  eondoflt 
or  vnusual  tenns  of  sentence,  or  any  other  canso  which, 
i]^  thcdr  opinion,  should  entitle  such  prisoners  toaj;»acdoflu 
'^enever  the  Legialature,  by  a^majoril^  of  both  housee^ 
recommend  to  the  governor  that  any  or  allofthe  petaons 
r«g^orted  be  paiDdoned  by  him,  he  map  thereupou  paiadQa 
such  prisoners. 


Si"* 


1^^ 


V'^ 


TlTiMIL 

tuer.  Ooimtarjidl8,l>7whoo  kept  and  for  wlnt  Vied. 
S  10116.  Booms  required  in  ooqntF  Jails. 
S1M0.  PilBoiierBtolyeclaBdfled. 

SieOl.  Slierift  to  receive  prisoners  committed  1)7  coorts. 

I'160S»  ffiMfrlit  sDsweraiblo  ftw  ssfe^keepliiEf  of  snsb  prisonttn. 

%jmh  WHenjau  of  Aceiitlgiioiis  00011(7  ituyl»0iiied. 

S.Uttlk  Eee9aroflaUfti.eMtl8Miia«oint9lDpseeilfotdsflaem, 

S.Udi^:  Wl)eajiU](la«»Qtl8noiis.oQi]iitartaeeMo1ioteii^ 

S  IttMw  PrlsoDers  to  be  retnmed  to  proper  county. 

S  1607.  Prisoners  may  be  removed  In  case  of  lire. 

%llMt  PsUeoeEsmaiT'bennuMrttdlBcaaeofpastlleofia. 

S  1G09.  TaperssenredonJaUerfbr  prisoner. 

ivm.  aaardfbrjal]; 

llttli  8bttlfttoMeelireaaperaoiiS'd«9^eonmtttML 

S  Milk  Prtmnflffs  BMff  bfr geqiriredr  tOi  litbot^ 

S  1614.  Bnlea  and  regolatlons  for  the  pexf ormanee  of  labor. 

1597;  Tbflr  oosunon  Jails  in,  the  aeTnaL  counties  of 
tbis-Stata  acft  kspt  by  the  Bheciffa.of  the  countiesin  which 
tiu^  aw  sfi8|>eetiTely-  situated,  and  are  used  as  follows: 

U  Fer  the.dstentioaof  peisona  coounittedin  ordes  to 
saonM  their  attendance  aa  witnesses  in  criminal' cases. 

%.  V4ur  the  detentjyon  of  persons  ehois^d  with  ccUne  and 
committed  for  trial. 

8.  For  the  confinement  of  persons  committed  for  con- 
temptj  or  npon  civil  process,  or  h^rother  anthoztty  of  law. 

4.  l*or  the  confinement  of  persons  senteneed  to  im- 
prisonment therein  upon  a  conrlotion  fbr  crime. 

X596.  Bach  county  jail,  must  contain  a  snlfident  nam- 
her  of  rooms  to  allow  aU  persons  belonging  to  either  one 
of  the  following  classes  to  be  confined  separately  and 
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distinctly  from  persons  belonging  to  either  of  the  other 
classes: 

1.  Persons  oommitted  on  criminal  process  and  detained 
for  triaL 

2.  Persons  already  convicted  of  crime  and  held  under 
sentence. 

3.  Persons  detained  as  witnesses  or  held  under  dyil 
process,  or  under  an  order  imposing  punishment  for  m 
contempt. 

4.  Males  separately  from  females. 

1599.  Persons  committed  on  criminal  process  and  de- 
tained for  trial,  persons  convicted  and  under  sentence, 
and  persons  committed  upon  civil  process,  most  not  be 
kept  or  put  in  the  same  room,  nor  shall  male  and  female 
prisoners  (except  husband  and  wife)  be  kept  or  put  in  the 
same  room. 

1600.  A  prisoner  committed  to  the  county  jail  for  trial 
or  for  examination,  or  upon  conviction  for  a  public  offense, 
must  be  actually  confined  in  the  Jail  until  he  is  l^i^y 
dischaiged,  and  if  he  is  permitted  to  go  at  laxgeout  of  the 
jail,  except  by  virtue  of  a  legal  order  or  process,  it  is  an 
escape. 

1601.  The  sheriff  must  receive,  and  keep  in  the 
county  jail,  any  prisoner  committed  thereto  by  process  or 
order  issned  under  the  authority  of  the  United  States, 
until  he  is  discharged  according  to  law,  as  if  he  had  been 
committed  under  process  issued  under  the  authority  of 
this  State;  provision  being  made  by  the  United  States  for 
the  support  of  such  prisoner. 

1602.  A  sheriff,  to  whose  custody  a  prisoner  is  com- 
mitted, as  provided  in  the  last  section,  is  answerable  for 
his  safe-keeping  in  the  courts  of  the  United  States,  ac- 
cording to  the  laws  thereof. 

1603.  When  there  is  no  jail  in  the  county,  or  when  the 
jail  becomes  unfit  or  unsafe  for  the  confinement  of  pris- 
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ojuBVBf  the  eonnty  Jadge  may,  by  a  written  appointment 
filed  with  the  county  clerk,  designate  the  jail  of  a  oontig- 
nona  county  for  the  confinement  of  the  priaonen  of  his 
oounty,  or  of  any  of  them,  and  may  at  any  time  modify 
or  annul  the  appointment. 

1604.  A  copy  of  the  appointment,  certified  by  the 
county  derk,  must  be  served  on  the  sheriff  or  keeper  of 
the  iail  designated,  who  must  receive  into  his  jail  all  pris- 
oners authorized  to  be  confined  therein,  pursuant  to  the 
last  section,  and  who  is  responsible  for  the  safe-keeping 

'  of  the  persons  so  committed,  in  the  same  manner  and  to 
the  same  extent  as  if  he  was  sheriff  of  the  county  for 
whose  use  his  jail  is  designated,  and  with  respect  to  the 
persons  so  eoomiitted  be  is  deemed  the  sheriff  of  the 
county  from  which  they  were  removed. 

1605.  When  a  jail  is  erected  in  the  county  for  the  use 
of  which  the  designation  was  made,  or  its  jail  is  rendered 
fit  and  safe  for  the  confinement  of  prisoners,  the  county 
judge  of  that  county  must,  by  a  written  revocation,  filed 
with  the  county  clerk  thereof,  declare  that  the  necessity 
for  the  designation  has  ceased,  and  that  it  is  revoked. 

1606.  The  county  clerk  must  immediately  serve  a 
copy  of  the  revocation  upon  the  sheriff  of  the  county,  who 
must  thereupon  remove  the  prisoners  to  the  jail  of  the 
county  from  which  the  removal  was  had. 

1607.  When  a  county  jail  or  a  building  contiguous  to 
it  is  on  fire,  and  there  is  reason  to  apprehend  that  the 
prisoners  may  be  injured  or  endangered,  the  sheriff  or 
Jailer  must  remove  them  to  a  safe  and  convenient  place, 

.  and  there  confine  them  as  long  as  it  may  be  necessary  to 
avoid  the  danger. 

1608.  When  a  pestilence  or  contagious  disease  breaks 
out  in  or  near  a  jail,  and  the  physician  thereof  certifies 
that  it  is  liable  to  endanger  the  health  of  the  prisoners, 
the  county  judge  may,  by  a  written  appointment,  desig- 


nrte  jn»fo  aad  wvrmiaat  plaoe  In  tiie  oonntj,  or  tiw 
JaUliia^]&tilcQOW€Oiiuty»a8t]wplaMof  Ibelr -ooBflae- 
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oeua^  elerk,  aad  Mitboiiie  the  sheriff  to  aemova  the 
prisoners  to  the  place  or  }ail  deslgn>ted,  and  there  eo&- 
fine  them  until  thej  can  be  safely  retained  to  the  Jail 
from  'Which  they  were  taken. 

1609.  A  ahedif  or  Jailer  upon  whom  a  papet  in  a  jndi- 
oial  proceeding,  directed  to  a  prisoner  in  his  custody.  Is 
senred,  most  fcnrthwith  deliver  it  to  the* prisoner,  with  « 
note  thereon  of  the  time  of  its  service.  For  a  neglect  to 
do  so  he  is  liable  to  -the  prisoner  ior  all  damagfls  ocea- 
sioned  thereby. 

1610.  The  aheiiff,  when  nccessaiy,  4aay,  wtth  ^lie 
assent  in  writing  of  the  coonty  jndgs,  or  in  aatty,«f  the 
mayor  thereof,  employ  a  temporary  guard  for  the  pro- 
tection of  the  county  jail,  or  for  the  safe  keeping  of  jnels- 
oners,  the  expenses  of  which  are  a  county  charge. 

1611.  The  sheriff  must  receive  all  persons  committed 
to  jail  by  eon^Mtent  authority,  and  provide  them  with 
necessary  food,  clothing,  and  bedding,  ior  which  he  shall 
be  allowed  a  reasonable  compensation,  to  be  determined 
by  the  board  of  supervisors,  and,  except  as  provided 
in  the  next  section,  to  be  paid  out  of  the  county  treas- 
ury. 

1612.  Whenever  a  person  is  committed  upon  process 
in  a  civil  action  or  proceeding,  except  when  the  people  of 
thisStateareapaitythereto,  the  sheriff  te  not  bound  to 
receive  such  person,  unless  eeourity  Is  given  on  the  part 
of  the  party  at  whose  instance  the  process  4s  issued,  by  a 
deposit  of  money  to  meet  the  -exp^Mises  tor  him  of  neces- 
sary food,  clothing  and  bedding,  or  to  detain  euieh  person 
any  longer  than  these  ea^enses  wre  provided  for.  This 
section  does  not  apply  to  cases  'where  a  party  Is  commit- 
ted as  a  punishment  for  disobedience  to  the  maodataiij 
fBoseas,  wxlti.  or  ordera  of -court. 
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1613.  Persons  confined  in  the  county  Jail  under  a 
Judgment  of  imprisonment  rendered  in  a  criminal  action 
or  proceeding,  may  be  required  by  an  order  of  the  board 
of  supervisors  to  perform  labor  on  the  public  works  or 
ways  in  the  county. 

1614.  The  board  of  supervisors  making  such  order 
■oay  prescribe  and  enforce  the  rules  and  regulations 
vider  which  such  labor  is  to  be  performed. 

Approved  February  14th,  1N2, 

mSWTOlX  BOOTH, 

Governor* 
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CHAPTER  I. 
JURORS. 

ASTIOLB   I.    JtmOfiS  TS  OEHEBAL. 

II.    QUAT.IFICATIONS  AND  BXBXPTTCfKS  OT  JUBOBS. 

in.   Of    Sblectikq   and    Bbtubning    Jurors    fob 

Courts  of  Record. 
IV.  Of  Drawiwo  Jurors  for  Courts  of  Record. 
V.  Of  summoning  Jurors  for  Courts  of  Record. 
YI.  Of  SUMMOsriNQ  Jurors  for  Courts  not  of  Rbo- 

ORD. 

vn.  Of  Summoning  Jurors  of  Inquest. 
VIII.   Obedience  to  Summons,  how  Enforced. 
IX.  Of  Impannblino  Grand  Juries. 
X.   Of  Impannbling  Trial  juries  in  Courts  o» 

Record. 
XI.   Of  Impannblino  Trial  Juries  in  Courts  vot  of 

Record. 
Xn.  Of  Impannblino  juries  of  Inquest. 

ARTICLE  I. 

Jurors  in  general. 

190.  Junr  defined. 

191.  Difffirent  kinds  of  Juries. 

192.  Grand  Jury  defined. 

193.  Trial  jury  defined. 

194.  Number  of  atrlaljuiy. 
*  195.  Jury  of  inquest  defined. 

§  190.  A  jury  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particular  district,  and  Invested 
with  power  to  present  or  indict  a  person  for  a  public  of- 
fense, or  to  try  a  question  of  fact. 

Jurors— qualifications  and  exemptions,  sees.  198-202;  selectixig  and 
summoning,  sees.  204-238;  impanneling,  sees.  241-254. 

§  191.  Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 

§  192.  A  grand  jury  is  a  body  of  men,  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
of  a  county,  or  city  and  county,  before  a  court  of  comx>e- 
tent  jurisdiction,  and  sworn  to  inquire  of  public  offense 
committed  or  triable  within  the  county,  or  city  and  county. 

Grand  jury,  impanneling  —  sees,  241-242.  How  often  drawn- 
Const.  Cal.  art.  1,  sec.  8. 
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§  193.  A  trial  iury  is  a  body  of  men  returned  from  the 
citizens  of  a  particular  district  before  a  court  or  oflScer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine, 
by  verdict,  a  question  of  fact. 

TWal  by  jury— sees.  600-619. 

Verdict— when  need  not  be  unanimous,  Const.  Cat  art.  1,  sec.  7.  8eQ 
also,  sec.  618. 

J  I  194.  A  trial  jury  shall  consist  of  twelve  men;  pro- 
ed,  that  in  civil  actions  and  cases  of  misdemeanor,  it 
may  consist  of  twelve,  or  of  any  number  less  than  twelve, 
upon  which  the  parties  may  agree  in  open  court. 

I  than  twelve— Const.  Cal.  art.  1,  sec.  7;  and  see  18  CaL  410. 


§  195.  A  jury  of  inquest  is  a  body  of  men  summoned 
from  the  citizens  of  a  particular  district  before  the  Sheriff, 
Coroner,  or  other  ministerial  officer,  to  inquire  of  partio* 
ular  facts. 

ABTICLE  n. 

QUALIFICATIONS  AND  EXEMPTIONS  OF  JVBOBS. 

1198.  Who  competent  to  act  as  juror. 
199.  'Whonotcompetesttoactasjuror. 
200.  Who  exempt  iroci  jury  duty. 
$  201.  Who  may  be  excused. 
S  202.  Affidavit  of  claim  to  exemption. 

§  198.  A  person  is  competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty- 
one  years,  who  shall  have  been  a  resident  oi  the  State  one 
year,  and  of  the  county,  or  city  and  county,  ninety  days 
oefore  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordi- 
nary intelligence,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English  lan- 
guage; 

4.  Assessed  on  the  last  assessment-roll  of  the  county,  or 
dty  and  county,  on  property  belonging  to  him. 

Subdivision  l.   Aliens— not  competent,  17  Cal.  322;  51  Cal.  699. 

Residence,  generally— see  Const.  Cal.  art.  2,  sec.  4,  art.  20,  sec.  12; 
Pollti6al  Code,  sec.  62;  4  CaL  175;  6  Cal.  410;  7  Cal.  01;  15  Cal.  48;  26  CaL 
162;  31  CaL  261,  (idO. 

Elector— juror  formerly  had  to  be— S  CaL  108. 

Subdivision  3.  32  Cal.  40. 

subdivision  4.    34  CaL  672. 

?199.  A  person  is  not  competent  to  act  as  a  juror: 
Who  does  not  possess  the  qualifications  prescribed 
by  the  preceding  section;  or, 
CODB  Civ.  Pboc.— 8. 


.  2.  Who  has  been  conricted  of  xnalfeMaace  in  office,  or 
sny  felony  or  other  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  juror 
if  he  be: 

1.  A  judicial,  civil,  or  military  officer  of  the  XXnited 
States,  or  of  this  State; 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship office; 

3.  An  attomey-at-law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school ; 

6.  A  practicing  physician,  or  druggist,  actually  engaged 
in  the  business  of  dispensing  medicmes; 

7.  An  officer,  keeper,  or  attendant  of  an  alms-house, 
hospital,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  State  Prison,  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigatmg  the  waters 
of  this  State; 

10.  An  express  agent,  mail-carrier,  superintendent,  em- 
ploy^, or  operator  of  a  telegraph  line  doing  a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  public  ferry  or 
toll-gate. 

11.  An  active  member  of  the  National  Guard  of  Cali- 
fornia, or  an  active  member  of  a  fire  department  of  any 
city  and  county,  city,  town,  or  village  in  this  State,  or  au 
exempt  member  of  a  duly  organized  fire  company  who 
had  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road; or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  State,  upon  a  regular  panel,  who  nas  served  as  such 
Tfrithin  a  year;  but  this  exemption  shall  not  extend  to  r 
person  who  is  summoned  as  a  juror  for  the  trial  of  a  par- 
ticular case. 

Exemption— how  claimed,  sec.  202. 

SUBOivisiOK  11— Exempt  flreman->Political  Code,  sees.  3339, 3340. 

§  201.  A  juror  shall  not  be  excused  by  a  court  for 
slight  or  trivial  cause,  or  for  hardship  or  inconvenience  to 
his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  of  property  intrusted  to  him, 
is  threatened,  or  when  his  own  health,  or  the  sick- 
hess  or  death  of  a  member  of  his  family,  requires  his 
absence. 
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g  202.  If  a  per»6nv  exempt  from  liability  to  act  aft  » 
juror,  as  provided  in  section  two  hundred,  be  summoned: 
as  a  juror,  he  may  make  and  transmit  his  affidavit  to  th^ 
clerk  of  the  court  for  which  he  is  summoned,  stating  his 
office,  occupation,  or  employment;  and  such  affidavit  shall 
be  delivered  by  the  Clerk  to  the  Judge  of  the  court  where 
the  name  of  such  person  is  called,  and  if  sufficient  in  sub^ 
stance,  shall  be  received  as  an  excuse  for  non-attendance 
in  person.    The  affidavit  shall  then  be  filed  by  the  Clerk. 

ABTICLE  ni. 

OF  SSLBCTINO  Aim  BETUBimv«(  JUXOBS  l^B  COtTBTS  09 
BSCOAD. 

204.  Jury  lists,  by  whom  and  when  to  be  made. 
205i.  How  selection  sball  be  made. 
200.  Lists  to  contain  bow  many  names. 

208.  Lists  to  be  placed  with  GlerlE. 

209.  Duty  of  Clerk;  jury  boxes. 

210.  Regular  jurors  to  serve  one  yeac 

211.  Jurors  to  be  drawn  from  boxes. 

g  204.  "Within  thirty  days  after  the  passage  of  this  act 
the  Superior  Court  in  each  of  the  counties  of  this  State 
shall  make  an  order  designating  the  number  of  grand 
jurors,  and  also  the  number  of  trial  jurors  that,  in  the 
opinion  of  said  court,  will  be  required  for  the  transaction 
of  the  business  of  said  court  during  the  year  ending  on 
the  first  day  of  January,  eighteen  hundred  and  eighty- 
one  ;  and  thereafter,  in  the  month  of  January  in  each  year, 
it  shall  be  the  duty  of  said  court  to  make  an  order  desig- 
nating the  estimated  number  of  grand  jurors,  and  also  the 
number  of  trial  jurors,  that  will,  in  the  opinion  of  said 
court,  be  required  for  the  transaction  of  toe  business  of 
the  court,  and  the  court  and  the  trial  of  causes  therein, 
during  the  ensuing  year.  And  immediately  after  said 
order  shall  be  made,  the  Board  of  Supervisors  shall  select, 
as  provided  in  the  next  section,  a  list  of  persons  to  serve 
as  grand  jurors  and  trial  jurors  in  the  Superior  Court  of 
said  county  during  the  ensuing  year,  or  until  a  new  list 
of  jurors  shall  be  provided.  In  cities  and  counties  hav- 
ing over  one  hundred  thousand  inhabitants  such  seleo* 
tion  shall  be  made  by  the  Judges  of  the  Superior  Court. 

§  205.  They  shall  proceed  to  select  and  list  from  those 
assessed  on  the  last  preceding  assessment  roll  of  such 
county,  or  city  and  county,  suitable  persons  competent  to 
serve  as  jurors;  and  in  making  such  selection  they  shaU 
take  the  names  of  such  only  as  are  not  exempt  from 
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$br9iBig,  who  aie  In  poMession  of  their  nstanl  fikdulties 
and  not  infirm  or  decr6])it,  of  fair  charaeter,  of  approved 
integrity,  and  of  sound  judgment. 
8eegec.iaB-201. 

8  206.  The  list  to  be  made  shall  c<mtain  the  number  of 
persons  which  shall  have  been  designated  by  the  court. 
The  names  for  such  list  shall  be  selected  from  the  differ- 
ent wards  or  townships  of  the  respective  counties  in  pro- 
portion to  the  number  of  inhabitants  therein,  as  nearly  as 
the  same  can  be  estimated  by  the  persons  making  such 
list. 

§  2081  Certified  lists  of  the  persons  selected  to  serve 
as  jurors  shall  at  once  be  placed  in  the  possession  of  the 
County  Clerk 

§  209.  On  receiving  such  lists,  the  County  Clerk  shall 
file  the  same  in  his  ofiice  and  write  down  the  names  con- 
tained thereon  on  separate  pieces  of  paper  of  the  same 
size  and  appearahcOjand  fold  each  piece  so  as  to  conceal 
the  name  thereon.  He  shall  deposit  the  pieces  of  paper 
having  on  them  the  names  of  tne  persons  selected  in  a 
box,  to  be  called  the  "jury  box." 

§  23.0L  The  persons  whose  names  are  so  returned  shall 
be  known  as  regular  jurors,  and  shall  serve  for  one  year 
and  until  other  persons  are  selected  and  returned. 

.  §  211.  The  names  of  persons,  whether  for  grand  or 
trial  jurors,  shall  be  drawn  from  the  "jury  box; "  and  if, 
^  the  end  of  the  year,  there  shall  be  the  names  of  per- 
sons in  the  "  jury  box*'  who  may  not  have  been  drawn 
during  the  year  to  serve  as  jurors,  the  names  of  such  per- 
sons may  be  placed  upon  the  list  of  jurors  drawn  for  the 
succeeding  year. 

ABTiciiE  rv. 

Of  DBAwnca  Jubobs  vob  Coubts  of  Sboobd. 

214.  Order  of  Judfire  or  Jadges  for  drawing  of  jury. 

215.  Sheriff  to  be  notified. 

216.  Sheriff  and  Judse  to  witness  drawing. 

217.  Drawing,  when  to  be  adjotimed. 

218.  Adjoamed  drawing  to  proceed,  wken. 

219.  Drawing,  how  conclucted. 
230.  Preservation  of  ballots  drawn. 
221.  Copy  of  list  to  be  f  umiched  by  Clerk,  when. 

§  214.  Whenever  the  business  of  the  Superior  Court 
shall  require  the  attendance  of  a  trial  jury  for  the  trial  of 
eriminaf  cases,  or  where  a  trial  jury  shall  have  been  de- 
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mandod  in  9ia^  oaose  or^sauseft  at  i^ioe  in  Mid  court,  aood 
no  jnry  is  in  attendance,  the  court  may  ma]ce  an  order  di« 
reoting  a  trial  jury  to  be  drawn,  and  sununoned  to  attend 
before  said  court    Such  order  shall  spe  "    ^ 


.    .    ily  the  number  of 

jurors  to  be  drawn,  and  the  time  at  which  the  jurors  are 
required  to  attend.  And  the  court  may  direct  that  such 
causes,  either  criminal  or  civil,  in  which  a  jury  maybe 
required,  or  in  which  a  jury  may  have  been  demanded, 
be  continued  and  lixed  for  trial  when  a  jury  shall  be  in 
attendance. 
Superior  Ooiu1»-4eGS.  6^79. 

§  215.  Inunediately  upon  the  order  mentioned  in  the 
preceding  section  being  made,  the  Glwk  shall,  in  the  pres- 
ence of  the  court,  proceed  to  draw  the  jorcNni  from  the 
"juryboif." 

P«M«ao«  of  the  comrt-People  v.  GnUsglier,  SCsy  14tli,  1880. 

§  219.  The  Clerk  must  conduct  said  drawing  as  follows : 

1.  He  must  shake  the  box  containing  the  names  of  ju- 
rors so  as  to  mix  the  slips  of  paper  upon  which  such 
names  are  written  as  well  as  possible;  he  must  then  draw 
from  the  box  as  many  slips  of  paper  as  are  ordered  by  the 
court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the  min- 
utes of  the  court,  which  must  show  the  name  contained 
on  every  slip  of  paper  so  drawn  from  the  "jury  box." 

3.  If  the  name  of  any  person  is  drawn  from  the  box  who 
is  deceased  or  insane,  or  who  may  have  permanently  re- 
moved from  the  county,  or  who  is  exempt  from  jury  serv- 
ice, and  the  fact  shall  be  made  to  appear  to  the  satisfac- 
tion of  the  court,  the  name  of  such  person  shall  be  omit- 
ted from  the  list,  and  the  slip  of  paper  containing  such 
name  be  destroyed  and  another  juror  drawn  in  his  place, 
and  the  fact  shall  be  entered  upon  the  minutes  of  the  court. 
The  same  proceeding  shall  be  had  as  often  as  may  be  nee* 
essary  until  the  whole  number  of  jurors  required  are 
drawn. 

After  the  drawing  shall  be  completed,  the  Clerk  shall 
make  a  copy  of  the  list  of  names  of  the  persons  so  drawn, 
and  certify  the  same.  In  his  certiQcate  he  shall  state  the 
date  of  the  order  and  of  the  drawing,  and  the  number  of 
jurors  drawn,  and  the  time  when  and  the  place  where 
such  jurors  are  required  to  appear.  Such  certificate  and 
list  shall  be  delivered  to  the  Sheriff  for  service. 

§  220.  After  a  drawing  of  persons  to  serve  as  jurcHS, 
the  Clerk  shall  preserve  the  oallots  drawn,  and  at  ^e 
elose  of  the  session  or  sessions  for  which  the  drawing  wat 
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had»  he  shall  teplace  In  the  proper  box  from  which  they 
were  taken  all  ballots  which  have  on  them  the  names  o€ 
persons  who  did  not  serve  as  jurors  for  the  session  or  ses- 
sions aforesaid,  and  who  are  not  exempt  or  incompetent. 

ABTICLE  V. 

Or  SiJiaioinH«  Jubobs  von  Oouxts  ov  Bboobik 

!229.  Sbertff  to  summon  Jurors,  how. 
228.  Of  drawing  and  summoning  Jurors  to  attend  forthwith. 
227.  Of  summoning  Jurors  to  complete  a  iMmel. 
228.  Compensation  of  elisor. 

§  225.  The  Sheriff,  as  soon  as  he  receives  the  list  or 
lists  of  jurors  drawn,  shall  summon  the  persons  named 
therein  to  attend  the  court  at  the  opening  of  the  rei^ular 
session  thereof,  or  at  such  session  or  time  as  the  court  may 
order,  by  Riving  personal  notice  to  that  effect  to  each  of 
tliem,  or  by  leaving  a  written  notice  to  that  effect  at  his 
place  of  residence,  with  some  person  of  proper  age,  and 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg- 
ular session  thereof,  or  at  such  session  or  time  as  the  ju- 
rors may  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

ObjectioB  to  jiuxN^-name  not  oa  Tenlre,  9  CaL  5S7. 

Betom— time  for,  is  directorjr  merely,  4  Cal.  275. 

'  §  226.  Whenever  jurors  are  not  drawn  or  summoned 
to  attend  any  court  of  record  or  session  thereof,  or  a  suf^ 
flcient  number  of  jurors  fail  to  appear,  such  court  may 
order  a  sufficient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  the  court,  or  it  may,  by  an  order  entered 
in  its  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by 
the  court,  forthwith  to  summon  so  many  good  and  lawf lu 
men  of  the  county,  or  city  and  county,  to  serve  as  jurors, 
as  may  be  required,  and  in  either  case  such  jurors  must 
be  summoned  in  the  manner  provided  in  the  preceding 
section. 

Special  jnr7-4  Cal.  218;  4S  Cat  844;  46  CaL  47;  47  CaL  83, 184;  People 
r.  Ah  Chung,  May  22nd,  1880. 

Elisor-U  CaL  128. 

§  227.  When  there  are  not  competent  jurors  enough 
present  to  form  a  panel  the  court  may  direct  the  SherO^ 
or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient 
number  of  persons  having  the  qualifications  of  jurors  to 
Complete  the  panel,  from  the  body  of  the  county,  or  city 
and  county,  and  not  from  the  bystanders;  and  the  Bheris 
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or  elisor  shall  summon  the  aamher  so  ordered  accordingly 
and  return  the  names  to  the  court. 

§  228.  An  elisor  who  shall,  by  order  of  a  court  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti- 
tled to  a  reasonable  compensation  for  his  services,  which 
must  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  fund 
thereof. 

ABTICLE  YI. 

OF  BxnmoinsG  JintoBs  von  Goxtrts  iror  ov  Bsoobd. 

S  290.  Joion  foe  Justices'  or  Police  Courts. 
§  291.  How  to  be  summoned. 
I  232.  Officer's  return. 

§  230.  When  jurors  are  required  in  any  of  the  Justices* 
CJourts,  or  in  any  Police  or  other  inferior  court,  they  shall, 
upon  the  order  of  the  Justice,  or  any  one  of  the  justices 
where  there  is  more  than  one,  or  of  the  Judge  thereof^  be 
summoned  by  the  Sherifit,  constable,  marshal,  or  police- 
man of  the  jurisdiction. 

§  231.  Such  jurors  must  be  summoned  from  the  per- 
sons competent  to  serve  as  jurors,  residents  of  the  city 
and  county,  township,  city,  or  town  in  wliich  such  court 
has  jurisdiction,  by  notifying  them  orally  that  they  are 
summoned,  and  of  the  time  and  place  at  which  their  at- 
tendance is  required. 

§  232.  The  officer  summoning  such  jurors  shall,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  it  to 
the  court  with  a  list  of  the  persons  summoned  indorsed 
thereon. 

ABTICLE  yn. 

Op  SuMMONiiro  Jusiss  ov  Inquest. 

S  23A.  How  to  be  summoned. 

Ji  235.  Juries  of  inquest  shall  be  summoned  by  the 
eer  before  whom  the  proceedings  in  which  they  are  to 
sit  are  to  be  had,  or  by  any  Sheriff,  constable,  or  police- 
man, from  the  persons  competent  to  serve  as  jurors,  resi- 
dent of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and 
place  at  w^ch  their  attendance  is  required. 


AKTICLK  Tin. 
OBBDZSKOa  TO  SUXMOVB,  HOW  EHVOBOXD. 

S  318.  AtCMhBBeirtiuidfliie. 

§  23&  AnT  juror  summondd,  who  willf  uIIt  and  with- 
out reasonable  excnso  fails  to  attend,  may  be  attached 
and  compelled  to  attend;  and  the  court  may  also  impose, 
a  fine  not  exceeding  fifty  dollars,  upon  which  execution 
may  issue.  If  the  juror  was  not  personally  served,  the 
fine  must  not  be  imposed  until  upon  an  order  to  show 
cause  an  opportunity  has  been  offered  the  juror  to  be 
heard. 

ARTICLE  IX. 

Of  iMTunsitLuia  Ouavd  Jubibs. 

{  211.  OnAd  JiiTTt  when  to  be  impaoneled. 

1242.  How  constituted. 

S  2IS.  Manner  of  imiwnneliiig  prescribed  In  Penal  Code. 

§  241.  Every  Superior  Court,  whenever,  in  the  opinion 
of  the  court,  the  public  interests  may  require  it,  mustr 
make  and  file  with  the  County  Clerk  of  their  respective 
counties  an  order  directing  a  jury  to  be  drawn,  and  desig- 
nating the  number,  which,  in  case  of  a  grand  jury,  shall 
not  be  less  than  twenty-five,  nor  more  than  thirty.  In  all 
counties  having  less  than  three  Superior  Judges,  there 
shall  be  one  grand  jury  drawn  and  impanneled  in  each 
year,  and  in  all  counties  having  three  or  more  Superior 
Judges,  there  shall  be  two  grand  juries  drawn  and  impan- 
neled in  each  year.  Such  order  must  designate  the  time 
at  which  the  drawing  will  take  place.  The  names  of  such 
jurors  shall  be  drawn,  the  list  oi  names  certified  and  sum7 
moned  as  provided  for  drawing  and  summoning  trial 
jurors,  and  the  names  of  any  persons  drawn,  who  may 
not  be  impanneled  upon  the  grand  jury,  may  be  again 
placed  in  the  "jury  box." 

Const.  Cal.  art.  1,  sec.  8. 

§  242.  When,  of  the  persons  summoned  as  grand  jurors 
and  not  excused,  nineteen  are  present,  they  shall  consti- 
tute the  grand  jury.  If  more  than  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep- 
arate ballots,  which  he  must  fold  so  that  the  names  can- 
not be  seen,  place  them  in  a  box,  and  draw  out  nineteen 
of  them,  and  the  persons  whose  names  are  on  the  ballots 
so  drawn  shall  constitute  the  grand  jury.    If  less  than 


nineteen  of  such  pex9ons  are  present,  the  panel  may  be 
filled  as  provided  m  section  two  hundred  and  twenty^ix 
of  this  Code.  And  whenever,  of  the  persons  sjLunmoaed 
to  complete  a  grand  jury,  more  shall  attend  than  are  re- 
paired, the  reaolsite  number  shall  be  obtained  by  writing 
the  names  of  those  summoned  and  not  excused  on  ballots, 
depositing  them  in  a  box,  and  drawing  as  above  provided. 
Special  grand  jtirf— 47  Cal.  135. 

§  243.  Thereafter  such  proceedings  shall  be  had  in  im- 
panneling  the  grand  jnry  as  i^ri^  psefifcribfdd  in  part  two  of 

See  Penal  Code,  809.  IM<WL 

ABTJCLB  X 
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246.  Clerk  to  call  list  of  Jurors  summoned. 

247.  Maimer  of  Impanneling  prescribed  in  part  two. 


§  246.  At  the  opening  of  court  on  the  day  trial  jurors 
have  been  smnmoned  to  appear,  the  Clerk  shall  call  the 
names  of  those  simimoned,  and  the  court  may  then  hear 
the  excuses  of  jurors  summoned.  The  Clerk  shall  then 
write  the  names  of  the  jurors  present  and  not  excused 
upon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
so  that  the  names  are  concealed,  and  there,  in  the  pres- 
ence of  the  court,  deposit  the  slips  or  ballots  in  a  oox, 
which  must  be  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened. 

§  247.  Whenever  thereafter  a  civil  action  is  called  by 
the  court  for  trial,  and  a  jury  is  required,  such  proceedings 
shall  be  had  in  impanneling  the  trial  jury  as  are  prescribed 
in  part  two  of  this  Code.  If  the  action  be  a  criminal 
one,  the  jury  shall  be  impanneled  as  prescribed  in  the 
Penal  Code. 

OiTil  action-flee  sees.  60(MMM. 

Oriminal  case— see  Penal  Code,  sees.  10S>V1068. 

ABTICLE  XL 
Of  iKFASirXLINO  TBIAL  JUBIBS  Uf  COXJRTB  NOT  OF  RXOOBn. 


I 


250.  Proceedings  in  forming  Jury. 

251.  Manner  01  impanneling. 


§  250.  At  the  time  appointed  for  a  jury  trial  in  Jus* 
tices',  Police  or  other  inferior  courts,  the  list  of  jurors 
Bummoned  must  be  called;  and  the  names  of  those  at- 


81  251.M  J0BOB8:  €8r 

tending  and  not  ezcnsed  must  be  written  npon  separate 
Blips  01  paper,  folded  so  as  to  conceal  the  names,  and 
placed  in  a  dox,  from  which  the  trial  jury  must  be  drawn. 

§  251.  Thereafter,  if  the  action  is  a  criminal  one,  the 
must  be  impanneled  as  proTided  in  the  Penal  CJode; 
civil  one,  as  provided  in  part  two  of  this  Coda. 
See  iee.  247. 

ARTICLE  Xn. 
or  ucpAmnLxso  jvbixs  of  Tsqcmn, 
S  254.  Xaoaer  of  1 


^, 


§  254.  The  manner  of  impannelinff  juries  of  inquest  is 
prescribed  in  the  provisions  of  the  Afferent  codes  relat- 
ing to  such  InqQeBtn. 


i  QOO-2  VBIA2i  nY  JUftT. 


CHAPTER  IV. 
TRIAL  B7  JURT. 

AftT.  I.  FORXATtOK  OF  JUBT. 

n.  COIVDUOT  OF  THB  TSIAL. 
III.  The  VBBDICTk 

ABTXCLB  I. 

FOSXATIOK  OF  TRV  JtTBT. 

I  600.  SvBPT,  hum  drawn. 

I  Wl.  Ohaileines.  Eacb  party  entitled  to  four  peremptoiy  cliallenges. 

I  002.  Grounds  of  challenge. 

I  60S*  Challenges,  bow  tried. 

S  601.  Jury  to  be  sworn. 

§  600.  When  the  action  is  called  for  trial  by  jury,  the 
clerk  must  draw  from  the  trial  jury  box  of  the  court  the 
ballots  containine  the  names  of  the  jurors,  until  the  jury 
is  completed  or  the  ballots  are  exhausted. 

Jary-^neraUy,  sec*  190,  and  note:  trial  Juryt  sees.  19),  194. 

Trial  by  jnry— conduct  of,  see,  607  et  ieq.  .*  waiver  of,  sec  631:  reiv 
diet  after,  sec.  624  et  teq. 

Trial  jury  boz-sec.  246. 

Jnry  eompleted--4A  Cal.  323. 

§  601*  Either  party  may  challenge  the  lurors ;  but  where 
there  are  several  parties  on  either  side,  they  must  join  in 
a  challenge  before  it  can  be  made.  The  challenges  are  to 
individual  jurors,  and  are  either  peremptory  or  lor  cause. 
Each  party  is  entitled  to  four  peremptory  cnallenffes.  If 
no  peremptory  challenges  are  taken  until  the  panel  is  full, 
they  must  be  taken  by  the  parties  alternately,  commenc- 
ing with  the  plaintiff.    [In  effect  July  1st,  1874.] 

Challenge  for  cause— sec.  203,  and  note. 

Peremptory  challenge,  when  taken— see  Exahxkatioh  of  Ji> 
ROBS,  extent  of:  criminal  cases,  37  Cal.  676. 

Examination  of  jnrors— object  of.  23  CaL  376:  extent  of,  45  Cal.  323. 

Fonnation  of  jnry—irregnlarity  In,  must  be  substantial,  6  Cal.  40S;  9 
Cal.629i  33CaL40. 

§  602.  Challenges  for  cause  may  be  taken  on  one  or 
more  of  the  following  grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
this  Code  to  render  a  person  competent  as  a  juror; 

PBNAL  APFBMDIZ^ftSA 


686  b  TBXAL  Br  JUBT.  §  GOO 

^. 

2.  Consanguinity  or  affinity  within  the  f  onrth  degree  to 
any  party; 

3.  Standing  in  the  relation  of  jgoardian  and  ward,  mas- 
ter and  servant,  employer  ancT  clerk,  or  principal  and 
agent,  to  either  party,  or  being  a  member  of  the  family  of 
either  party,  or  a  partner  in  business  with  either  party,  or 
surety  on  any  bond  ot  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  pre- 
vious trial  between  the  same  partieSi  for  the  same  cause 
of  action; 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  ex- 
cept his  interest  as  a  member  or  citizen  of  a  municipal 
corporation; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  ma- 
terial facts,  or  of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evinc- 
ing enmity  against  or  bias  to  or  against  either  party.  [In 
effect  July  Ist,  1874.] 

Ohallenge  foroans«,  snflioleBor  oi-- Specifying  (frowtds,  13  Gal.  483: 
criminiil  cases,  37  Cal.  277 ;  41  Cal.  87.  Objeetion,  uitm  to  be  made,  1  Cal. 
83;  18  Cal.  109. 

OROONDS  OF  OHALLEiraS  FOR  OAUSE. 

SUBDrvisioir  1.  Incompeteftcy— «ecs.  198, 199,  and  notes;  also,  seo 
note  to  subd.  4,  infra,  and  47  Cal.  8S8. 

StTBDivisioir  2.  Oonsangulnity  or  affinity— generally,  see  note  ta 
sec.  170,  subd.  2. 

SUBOnnsiow  S.  Olose  relationslo  either  party— seenotes  to  sabds. 
2  and  5. 

StTBDivisiov  4.  Previons  trial,  senrlng  or  testifying  at— 14  Cal. 
168,  and  see  18  Cal.  109. 

SuBDiviBiOir  6.  Interest  of  juror-as  to  Interest  generally,  see  37 
Cal.  100. 

SuBDnriBioif  6.  UnqaaUfled  opinion,  posaetaion  of— excusing  for, 
discretionary,  18  Cai.  109,  and '.  ee  47  Gal.  888:  formation  or  expression 
of,  former  requirement,  11  Cal.  69:  degree  of  conviction  nece88an\ 
(Implied  bias  in  criminal  cases)  1ft  Cal.  129;  17  Cal.  142;  22  Cal.  849:  27 
Cal.  607 ;  40  Cal.  268;  45  CaL  137;  46  Cal.  78;  48  Cal.  253;  49  Cal.  174. 

SxmnrvisiOTr  7.  Bias— review  of  decision  as  to,  49  CaL  660;  80  Cal. 
222 :  existence  of,  5  Cal.  847 ;  38  Cal.  61. 

§  603.  Challenges  for  cause  must  be  tried  by  the  court. 
The  juror  challenged  and  any  other  person  may  be  exam^ 
ined  as  a  witness  on  the  trial  of  the  challenge. 

Jurors,  examination  of— see  sec.  601n. 

Diaoretion  of  court— decision  not  prejudicial,  41  Cal.  429:  aenerally. 
47  Cal.  888;  49  Cal.  679;  60  CaL  222;  and  see  notes  tosec.  eofsSSK!^ 
and  7. 
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§  604.  As  soon  as  the  ;|aTy  is  completed,  an  oath  mast 
be  administered  to  the  jurors,  in  substance,  that  they 
and  each  of  them  will  well  and  truly  try  the  matter  in 

issue  between ,  the  plaintiff,  and ,  defendant,  and 

a  true  verdict  render,  according  to  the  evidence. 

Oath|  administration  of-see  sees.  2093-2097. 

ARTICLE  n. 

COVnUOT  OF  THE  TBIAL. 

S  607.  Order  of  proceedings  on  trial. 

S  606.  Charge  to  tbe  Jury.   Coart  mast  furnish,  in  writing,  upon  re- 

_       quest,  the  points  of  law  contained  therein. 
,  609.  Special  instructions. 
I  610.  View  by  jury  of  the  premises. 
I  611.  Admonition  when  jury  permitted  to  separate. 
)  612.  Jury  may  take  with  them  certain  papers. 
i  618.  Deliberation  of  jury,  how  conducted. 
I  614.  May  come  into  court  for  further  Instructions. 
J  616.  Proceedings  in  case  a  juror  becomes  sick. 
S  616.  When  prevented  from  giving  verdict,  the  cause  may  be  again 

S  617.  WhUe  jiiry  are  absent,  court  may  adjourn  from  time  to  time. 

_  Sealed  verdict.   Final  adjournment  discharges  the  jury. 
S  618.  Verdict,  how  declared.   Form  of.   Polling  the  jury. 
S  619.  Proceedings  when  verdict  is  informal. 

§  607,  When  the  jury  has  been  sworn,  the  trial  must 
proceed  in  the  following  order,  unless  the  judge,  for 
special  reasons,  otherwise  directs: 

1.  The  plaintiff,  after  stating  the  issue  and  his  case, 
must  produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer 
bis  evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court,  for  good  reason,  in  fur- 
therance of  justice,  x>ermit  them  to  offer  evidence  upon 
their  original  case ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  aimiment,  the  plaintiff  must  commence  and  may 
conclude  the  argument; 

5.  If  several  defendants,  having  separate  defenses,  ap^ 
pear  by  different  counsel,  the  court  must  determine  their 
relative  order  in  the  evidence  and  argument; 

6i  The  court  may  then  charge  the  jury. 

Order  of  proof,  disoretion  of  court,  as  to— generally,  sec.  2042;  37 
Cal.  438 :  61  Cal.  468 :  party,  control  of,  over,  8  Cal.  50 ;  15  CaL  334 ;  44  Cai. 
200;  relevancy  of  evidence,  sees.  1868-1870. 

BiTBDivisioir  1.  Flaintiff'a  evidence— proof  required,  see  sees. 
1867?1869. 

SuBDivxsiov  2.  Defendant's  evidence -see  note  tosnbd.  1. 
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SUBDinsiOH  3.  Ratmttiiic  vrid&nce— Burden  ^^r  prvqf,  eenenBj, 
sec.  196011 :  as  test  of  right  to  rebnt,  see  15  Cnl.  109;  4S  Cal.  614.  CrcdS- 
bility,  a$  to,  sec.  2U5S ;  40  Cal. 678.  DisereUoH  qf  court,  fis  to  recalling  wit- 
ue8s»  sec.  2650;  43  Cal.  296.    Re-opening  case— Where  auienUment 


Subdivision  4.  Arguments— plaintiff  opening  and  closing,  2  CaL 
288:  reading  law,  44  CaL  65. 
SUBDivisiozf  5.  Several  defendants— separate  trials,  40  CsO.  299L 
Subdivision  6.  Oharging  the  jmy— sees.  608, 609. 

CONDUCT  OP  TRIAL. 

Actions— consolidating,  sec.  1048:  register  of,  sec.  1052.  AmeoiS^ 
monts— sec.  473  and  notes.  Appeals— sec.  936  et  *eq.  Ax^ments^ 
sec.  607,  subd.  4.  Oassi  calling  up— sec.  594.  Chanibers— powers  at, 
sees.  165, 16G,  and  notes.  Ohargo  to  jury— sees.  603,  609,  a:ia  notes. 
Compromise— offer  of,  sec.  997;  contempts,  sees.  1209-1222.  Oontino- 
ance— sec.  595r,  5?5.  Costs— sec.  1021  el  geq.  Court- trial  by.  sees.  631- 
636.  Damages— sec.  657,  subd.  6n;  deliberation  of  jury,  sees.  613,614^ 
Dismissal— sec.  5S5 ;  nnd  sec  Want  of  Trosecution.  Divorce^^co 
sec.  76. subd.  4  note,  sec.  125.  Errors— of  law, sec.  607, subd.  7. note :  dis- 
regarded, sec.  475.  Evidence— sees.  1823,  2104.  Exceptions— sees.  646- 
653  and  notes.  Eztenaions  of  time— sec.  1054.  Facts,  juy  detcr> 
mines— sec.  603  and  note,  sec.  2101.  Fi:idiag8— sec.  633  and  note.  In- 
structions to  jury— genexally,  sec.  608» :  special,  sec.  W2n.  Judges 
— disquallflcations  of,  sees,  170-172 :  sec.  397,  Subd.  4.  Judgment— gencr* 
ally.  577-582, 664n :  giving  and  entering,  sees,  664-675;  kinds  of.  sec.  577fr: 
on  pleadings,  sec.  585n.  Jury  trial— sees.  600-623.  Justices'  court— t  riati 
in,  sees.  871-887.  Language  of  proceedings— sec.  185.  Lav,  judge 
determines-Hsecs.  COS,  2102.  Motions— sec.  1003  et  seq.  Nevr  trials- 
sees.  656-663:  nonsuit,  sec.  561.  Notices— sec.  1010  ef  x^^.  Polling jniy 
—sec.  618.  Order  of  proof— 607«,  supra.  Orders— 1003-1009.  Papors-:- 
lost  or  defectively  entitled,  sees.  1045, 1046:  filing  and  service  of,  sees. 
1010-1017.  Place  of  trial— see  VENUiS.  Pleadings— genei-ally,  sees.  420- 
470:  rules  as  to,  sees.  452-465:  under  Code,  sec.  421ii:  Judgment  on,  see. 
585n.  Postponements— see  Continuance.  Private  trial— sec  129. 
Reference— sees.  633-645.  Relief— sec.  5S0  and  notes.  Separation— of 
jury,  admonition  on,  sec.  611.  Special  proceedings— sees.  106S-182S. 
Summary  proceedings-^ecs.  1132-1179.  Stipulations— see.  283,  subd. 
In.  Testimony,  taking  down— clerk,  sec.  1051 :  8bort>baud  reporters, 
sees.  263-274.  Three-fourths— of  jury,  agreement  of  .sec.  618».  T^al 
—generally, sees.  688-683.  Variance— sees.  469-471.  venue— sees.  99^ 
400:  change  of,  sec.  8';7  et  teq.  Verdict— sees.  624-628.  View— by  Jury,, 
sec.  610.  waiver— of  jury  trial,  sec.  631.  Witnesses— see  Evidbncb. 
writings— see  Evidence  :  inspection  of,  sec  1000.  Want  of  proaaca- 
don— dismissal  for,  sec.  594ii. 

§  608.  In  cbaTgins  the  jury,  the  court  may  state  to 
tlicm  all  matters  of  law  wbich  it  thinks  necessary  for 
their  information  in  giving  their  verdict;  and  if  it  state 
tho  testimony  of  the  case,  it  must  inform  the  jury  that 
they  are  the  exclusive  judges  of  all  questions  of  fact. 
Tho  court  must  furnish  to  either  party,  at  tho  time,  upon 
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request,  a  sts^tement,  in  writing,  of  the  points  of  law  con- 
tained in  the  charge,  or  Rign  at  the  time  a  statement  of 
such  points  prepared  and'  submitted  by  the  counsel  of 
either  party. 

Matters  of  law— «oai;t  stating  in  charge.  Const.  Gal.  art.  6,  sec.  19; 
sec.  2102,  also  sec.  2061,  and  see  under  Chabgib  to  Jubt,  infra. 

Stating  t2Stimon7—20Cal.  432;  43  CaL  85:  constitntional  provLslon, 
see  last  note. 

Questions  of  fact— jury  exclusive  judges  of,  Const.  Cal.  art.  6.  sec. 
D;  sec.  2101,  also  sec.  2061;  17  Gal.  166,  and  see  under  Ghaboe  to 
JUBY,  tV^o.   law  alsot  for  jury,  in  libel,  see  Const.  Gal.  art.  1,  sec.  9. 

Charge  to  jury— /S^cojpe  of,  see  Instructions,  generally,  infra,  and 
Special  instructions,  sec.  609r.  Cotutruetion  of,  1  Gal.  476;  22  Gal.  43; 
43  Cal.  85:  4.)  Cal.  5&i,  Law  matters,  on,  see  note,  supra,  and  7  Gal.  424; 
.  41  Cal.  123;  41  Cal.  56;  62  Gal.  315.  Fact,  on  questions  of,  see  note,  supra* 
and  2:2  Gal.  492;  23  Gal.  193;  24  Gal.  502;  51  Gal.  603;  People  t>.  Wong  Ah 
Ngow,  Feb.  10th,  1880,  4  Pac.  O.  L.  J.  652:  McFadden  ».  Mitchell,  April 
22nd,  1880, 5  Pac.  G.  L.  J.  334:  point  treated  as  proven,  13  Cal.  427;  18 
Gal.  376;  20  Cal.  56:  S3  Cal.  290;  34  Gal.  663;  41  Gal.  123;  51  Cal.  603;  62 
Gal.  315;  63  Gal.  625,  and  see  Assuming  Fact,  under  Instructions 
generally,  infra* 

INSTBX70TI0NS  GENERALLY: 

A8king-*5ee  special  Instructions,  sec.  609n.  Assuming  fact— 23  Cal. 
193;  24  Gal.  602;  25  Gal.  197:  30  Gal.  539;  33  Cal.  209;  60  Gal.  236:  53  Cal. 
C12,  720.  Charge  in— see  Chabob  to  Juby,  note  supra*  Oonflict- 
ing— see  Coktbadictobt.  Oontradictory— or  inconsistent,  30  Gid. 
312;  39  CaL  573;  43  Gal.  553;  44  Gal.  65,  246;  62  Gal.  465;  63  Gal.  56, 708. 
Oorrect— see  Pbofeb.  Equity— special  issues,  7  Gal.  424.  Errone- 
ous-1  Cal. 353;  G  Gal.  433;  8  Cal.  341:  9  Cal. 665:  19 Cal.  143;  24  Gal.  839; 
33  Gal.  25,  123;  52  Gal.  246,  315;  63  Gal.  354,  360.  604.  612,  720;  Black  v. 
Spra$nie,  March  6th,  1880,  5  Pac.  C.  L.J.  92;  McFadden  v.  Mitchell, 
AprU  22nd,  18S0,  6  Pac.  G.  L.  J.  334;  Sargent  v.  Linden  G.  M.  Go.  May 
2dth,  1880, 5  Pac.  C.  L.  J.  404;  People  v.  Miles,  May  26th,  1880, 5  Pac.  C. 
L.  J.  420;  and  see  Requisites  of;  also  Special  Instbuctions, 
IIEVUSAL  OF,  sec.  609».  Effect  of,  see  Ebbobs  of  Law,  sec.  657; 
i;ubd.  7  and  notes.  Extent  of— 23  Gal.  331 ;  38  Gal.  362.  Fact,  on  ques- 
tions of— see  note,  «efpra:  fraud.  G  Cal.  119;  8  CaL  87,207;  19  Cal.  143; 
McFadden  v.  Mitchel!;  April  22n4;  1880, 5  Pac.  C.  L.  J.  334 ;  Parks  ».  Bar- 
ney, June  11th,  1880,  5  Pac.  C.  L.  J.  499.  General,  too— 1  Cal.  866. 
Granting— see  under  Sfeciai.  Instbuotions,  sec.  G09n.  Inconsis- 
tent—see CoNTBADicTOBY.  Irreconcilable— SCO  Contbadictobt. 
Law,  on  matters  of— see  note,  supra.  Libel— Const.  Cal.  art.  1,  sec.  9 ; 
<3  CaL  124.  MaUcions  prosecution— 29  Cal.  644 ;  52  CaL  246;  53  Cal.  189. 
0!2jections  to— see  Exceptions,  under  Special  Instructions,  sec. 
DOr.  Oral— 53  Cal.  574.  Passing  on— see  under  Special  Instructions, 
» cc.  e09«.  Pertinency  of  evidence— submitting,  49  Cal.  66.  Point- 
treated  as  proven  in,  see  Assuming  Fact,  and  Ghabge,  note,  supra. 
Presumed— correct,  53  Cal.  420:  proper,  17  Cal.  123:  20  Cal.  56;  31  Cal. 
1  Id;  38  Cal.  362;  49  Gal.  560;  53  CaL  491:  Williams  v.  Hartford  F.  Ins.  Co. 
March  29th,  1880, 5  Pac.  G.  L.  J.  227.  Refusal  of— see  under  Special 
Ixstbuctions,  sec.  609ft.  Relerant— 2  Cal.  39, 217;  9  Cal.  853;  24  Cal. 
17:  28  Gal.  880;  36 Gal.  404;  39 Cal.  123, 691;  45  Cal.  4%;  47  Gal.  03;  50 Cat. 
*x).  Requisites  of— see  Assuming  Fact,  Gontbadiotoby,  Gen- 

';al.  Relevant,  Vague.  Special— sec.  609n.  Supplomontary— 43 
^J.274.   Testimony,  on— where,  uncontradicted,  45  GaL  544:  stating. 
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tee  note»  tupra,  TTitl6M-«S  GaL  430.  TTnMl-«ee.  2061 ;  see  also.  sec. 
2102.  Vagae— 39  CaL  080;  and  see  Too  Qvsxbjll. 

§  €09.  "Wliere  either  party  asks  special  instructions  to 
be  given  to  the  jury,  the  court  must  either  give  such 
instruction,  as  requested,  or  refuse  to  do  so,  or  give  the 
instruction  with  a  modification,  in  such  manner  that  it 
may  distinctly  appear  what  instructions  were  given  in 
whole  or  in  part. 

Xnstmction8,  dispoaitioii  of--a8kliig,  grantliig,  refusing,  modifying, 
manner  of  passing  on,  see  those  heads  UMler  Special  lastmctions, 
infra, 

SFBOIAL  INSTRUCTIONS. 

Adding  to-47  Cal.  93.  AsUng-O  Cal.  197;  16  CaL  78;  48  CaL  237, 277; 
53  Cal.  613;  Williams  v.  Hartford  Fire  Ins.  Co.  March  2dth,  1880. 5  Fac 
C.  L.  J.  227.  Disregarding-^  CaL  197.  Esceptions  to-«ec.  646  and 
notes,  aranting-8  Cal.  390;  13  Cal.  172;  17  Cal.  143;  41  Cal.  66.  Mod- 
ifying—see Addino  to,  Graittinq,  Passutg  ov,  Offebing;  see 
Asking.  Passing  on— manner  of ,  2  Cal.  173;  5  Oil.  490;  19  Cal.  476. 
683;  23  Cal.  460;  32  CaL  280:  34  Cal.  101:  37  Cal.  154;  40  CaL  543;  49  Cal. 
166;  see  also  Adding  to*  GRANTiirGt  modifying.  Refusal.  Pre- 
senting—see Asking.  Proposed— 6  Cal.  197;  29  Cal.  556.  Reading- 
time  of,  29  CaL  556.  Refusal  of-proper,  5  Cal.  478;  6  Cal.  197;  8  CaL 
275,  890;  9  CaL  853;  13  Cal.  599;  29  Cal.  556:  32  CaL  231;  36  Cal.  404;  45 
CaL  496;  47  CaL  93;  49  Cal.  166;  53  CaL  354,  630;  People  v.  SmaDmaos, 
May  15th,  1880 :  Improper.  2  CaL  385 ;  63  CaL  611:  reasons  for,  8  CaL  390 : 
curing,  8  Cal.  87;  80  Cal.  631;  50  CaL  469;  People  v.  Ah  Chnng.  March 
22nd,  1880, 6  Fac.  C.  L.  J.  218;  Biemers  1^.  ^sen.  March  24th,  im,  5  Pac. 
C.L.J.248.   Time,  presenting  in— where  many,  6  CaL  197. 

§  610.  When,  in  the  opinion  of  the  court,  it  is  proper 
for  the  jury  to  have  a  view  of  the  property  which  is  the 
subject  of  litigation,  or  of  the  place  in  which  any  material 
fact  occurred,  it  may  order  them  to  be  conducted,  in  a 
body,  under  the  charge  of  an  officer,  to  the  place,  wliich 
shall  be  shown  to  them  by  some  person  appointed  by  the 
court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person,  other  than  the  person  so  appointed,  shall  speak 
to  them  on  any  subject  connected  with  the  trial. 
View  of  premises-lS  CaL  427;  49  Cal.  607;  60  CaL  556;  53  Cal.  60. 

§  611.  If  the  jury  are  permitted  to  separate,  either 
during  the  trial  or  after  the  case  is  submitted  to  them, 
they  snail  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  with  or  suffer  themselves  to  be  addressed 
by  any  other  person  on  any  subject  of  the  trial,  and  that 
it  is  their  duty  not  to  form  or  express  an  opinion  thereon 
until  the  case  is  finally  submitted  to  them. 

Tem|»orar7  recess— qaestion  as  to  application,  23  Cal.  631. 

§  612.  Upon  retiring  for  deliberation,  the  jury  may  take 
with  them  all  papers  which  have  been  received  as  evl- 
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dence  in  the  oanse,  except  depositions  or  copies  of  snch 
papers  as  ought  not,  in  the  opinion  of  the  coort,  to  he 
taken  from  the  person  having  them  in  possession;  and 
they  may  alsota&e  with  them  notes  of  the  testimony  or 
other  proceedings  on  the  trial,  taken  by  themselves,  or 
any  ox  them,  but  none  taken  by  any  other  person. 
Inspection  of  doenmonti—by,  96  Cal.  168. 

§  613«  When  the  case  is  finally  submitted  to  the  jury, 
they  mav  decide  in  court  or  retire  for  deliberation;  if  they 
retire,  thev  must  be  kept  together,  in  some  convenient 
place,  under  charge  of  an  officer,  until  at  least  three- 
f ourtns  of  them  agree  upon  a  verdict  or  are  discharged 
by  the  court  Unless  by  order  of  the  court,  the  ofiScer 
having  them  under  his  charge  must  not  suffer  any  com- 
munication to  be  made  to  them,  or  make  any  himself,  ex- 
cept to  ask  them  if  they  or  three-fourths  of  them  are 
agreed  upon  a  verdict;  and  he  must  not,  before  their  ver- 
dict is  rendered,  communicate  to  any  person  the  state  of 
their  deliberations,  or  the  verdict  agreed  upon.  [In  effect 
March  10th,  1880.] 

Batiring  for  deliberation^TVntporary  ieparaiUm,  5  Cal.  275;  19  Cal. 
4S7;  20  Cal.  438;  21  Cal.  387;  22  CaL  JMS.   Infiuenee  of  judge,  29  Cal.  256. 
Throo-fonrtha— agreement  of,  amdt.  1880;  see  Const.  CaL  art.  l,8ec.  7. 

§  614.  After  the  jury  have  retired  for  deliberation,  if 
there  be  a  disagreement  between  them  as  to  any  part  of 
the  testimony,  or  if  they  desire  to  be  informed  of  any 
point  of  law  arising  in  the  cause,  they  may  require  the 
officer  to  conduct  them  into  court.  Upon  their  being 
brought  into  court,  the  information  required  must  be 
given  iu  the  presence  of,  or  after  notice  to,  the  parties  or 
counsel. 

Information  giren— extent  of,  45  Cal.  838:  on  non-judicial  days,  sec. 
134,subd.l. 
Abaenoe  of  attorneys— criminal  cases,  5  Cal.  148;  87  Cat.  274. 

§  615.  If,  after  the  impanneling  of  the  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  per- 
form his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors, 
or  another  juror  may  be  sworn  and  the  trial  begin  anew; 
or  the  jury  may  be  discharged  and  a  new  jury  then  or 
afterward  impanneled. 

§  616.  In  all  cases  where  the  jury  are  discharged,  or 
prevented  from  giving  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  oi  the  trial,  or  after  the 
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cause  is  submitted  to  them,  the  action  may  be  again  tried 
immediately,  or  at  a  future  time,  as  the  court  may  direct. 
Jury  dischaifed— fomutUties,  iS  CaL  324:  on  non-Jadiclal  days,  40 
Cal.228. 

§  617.  While  the  jury  are  absent  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business ;  but  it  is 
nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  Jury  until  a  verdict  is  rendered  or 
the  jury  discharged.  The  court  may  direct  the  jury  to 
bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in 
case  of  an  agreement  during  a  recess  or  adjournment  for 
the  day.    [In  effect  March  lOCh,  1880.] 

Sealed  verdict— bringing  in,  13  Cal.  483. 

Adjournment  for  term— effect  of,  before  omdt.  1880,  48  CaL  324;  flO 
Cal.  648:  abolition  of  terms,  by  €k)nst.  1879,  see  sec.  73n. 

§  618.  "Wlien  the  jury,  or  three-fourths  of  them,  have 
agr  'cd  upon  a  verdict,  they  must  be  conducted  into  court, 
their  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  must  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  by  the  clerk  to  the 
jury,  and  the  inquiry  made  whether  it  is  their  verdict. 
Either  party  may  require  the  iury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  juror  if  it  is  his 
verdict;  if  upon  such  inquiry  or  polling,  more  than  one- 
fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed, 
the  verdict  is  complete  and  the  jury  discharged  from  the 
case.    [In  effect  March  10th,  1880.] 

Three-fourths— agreement  of,  see  sec.  613n. 

Verdict  received— on  uon-Judiclal  day,  see.  134. 

Polling  Jur7-20  Cal.  69. 

Dissenting— more  than  one-fourtb,  amdt.  1880;  grounds  for,  48  Cal. 

%  619.  When  the  verdict  is  announced,  if  it  is  informal 
or  insufficient  in  not  covering  the  issue  submitted,  it  may 
be  corrected  by  the  jury  under  the  advice  of  the  court,  or 
the  jury  may  be  again  sent  out. 

Corrected  by  Jury— 2  CaL  183, 269. 

Court,  power  of-2  CaL  183}  3  CaL  137;  34  CaL  663. 

Waiver-4Cal.260. 
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ARTICLE  in. 
THE  VEBDICT. 

!9H»  Ocneral  and  special  verdicts  defined. 
62S.  Wiicn  a  i^eneral  or  enecial  verdict  may  be  rendered. 
626.  "Verdict  in  actions  for  recovery  of  money  or  on  cstablishlnff 
counter-claim. 

I  627.  Verdict  in  actions  for  the  recovery  of  speciAc  personui  prop- 

erty. 
S  628.  Entry  of  verdict. 

§  624.  The  verdict  of  a  jury  is  either  general  or  special. 
A  general  verdict  is  that  by  which  they  pronounce  gener- 
ally upon  all  or  any  of  the  issues,  either  in  f:ivor  of  the 
plaintiff  or  defendant;  a  special  verdict  is  that  by  which 
the  jury  find  the  facta  only,  leaving  tlie  judgment  to  the 
court.  The  special  verdict  must  present  the  conclusions 
of  fact  as  established  by  the  evidence,  and  not  the  evi- 
dence to  prove  them :  and  those  conclusions  of  fact  must 
be  so  presented,  as  that  nothing  shall  remain  to  the  court 
but  to  draw  from  them  conclusions  of  law. 

Verdict,  scopo  of— confined  by  pleadings  and  Issnes,  2  Cal.  183,  2.M;  6 
ail. 433;  38 Cal; 507;  41  Cal.  123:  suXIlcicnt  form, 25  Cal.47S;  40 Cal. 657: 
and  as  toamcudiiig,  seo  sec.  473;  3  Cai.  137 :  ejectment  in,  sees,  740, 741 : 
intendments  as  to,  see  generally.  In TEifDMKNTS,  sec.  ft^ini  now  trials 
for  misconduct  affecting,  sec.  057,  subd.  2  and  note:  joint  defendants. 
a.Trvlnst,6Cai.  107;  15  Cal.  27;  25  Cal.  123:  waiver  of  iuformaiity  in,  38 
Cal.  607;  40  Cal.  408. 

Ooncral  verdict— 14  Cal.  168;  15  Cal.  162;  25  Cal.  479;  and  see  SCOPB 
OF  Vehdict,  supra. 

Special  verdict— sec.  629fi, 

§  625.  In  an  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict 
in  writing,  upon  all,  or  any  of  the  issues,  and  in  all 
cases  may  instruct  them,  if  they  render  a  general  ver- 
dict, to  llnd  upon  particular  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  must  be  filed  with  the  clerk 
and  entered  upon  the  minutes.  Where  a  special  finding 
of  facts  is  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  must  give  judg- 
ment accordingly. 

Greneral  verdict— sec.  634n. 

Special  verdict-CAarar/er  of,  16  Cal.  113;  17  Cal.  290, 510;  19  Cal.  101 ; 

II  Cal.  96.  Directed  hu  court,  3  Cal.  396.  Special  issues,  4  Cal.  6;  8  Cal. 
fOI :  23  Cal.  482:  27  Cal.  3ti0.  Change  of  verdict,  from  special  to  general, 
t9  Cal.  830;  48  Cai.  588.  Special  finding,  effect  on  {reperai  verdict, 20 Cal. 
189;  23 Gal.  489:  31  Cal.  115:  and  as  to  equity,  see  49  Cal.  126;  52  Cal.  430: 
insnfflcleut,  when,  £0  Cai.  61. 
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§  626.  When  a  yerdict  is  found  for  tlie  plaintiff,  in  an 
action  for  the  recovery  of  money,  or  for  the  defendant 
when  a  counter-claim  for  the  recovery  of  money  is  estab- 
lished, exceeding  the  amount  of  the  plaintiff's  claim  as 
established,  the  jury  must  also  find  the  amount  of  the 
recovery. 

Amoimt  of  reeorery— Watson  v.  Damon,  March  5th,  1880, 5  Pac.  C. 
L.  J.  &7. 

§  627.  In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  has  not  been  delivered  to 
the  plaintiff,  or  the  defendant,  by  his  answer,  claim  a  re- 
turn thereof,  the  jury,  if  their  verdict  be  in  favor  of  the 
plaintiff,  or,  if  being  in  favor  of  the  defendant,  they  also 
find  that  he  is  entitled  to  a  return  thereof,  must  find  the 
value  of  the  property,  and,  if  so  instructed,  the  value  of 
specific  portions  thereof,  and  may,  at  the  same  time,  assess 
the  damages,  if  any  are  claimed  in  the  complaint  or  an- 
swer, which  the  prevailing  party  has  sustained  by  reason 
of  the  taking  or  detention  of  such  property.  [In  effect 
July  1st,  1874.] 

Verdict  in  replevin-?  CaL  568;  8  Cal.  446;  21  Cal.  274;  34  Cal.  14L 

§  628.  Upon  receiving  a  verdict,  an  entry  must  be  made 
by  the  clerk  in  the  minutes  of  the  court,  specifying  the 
time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
setting  out  the  verdict  at  length,  and  where  a  special  ver- 
dict is  found,  either  the  judgment  rendered  thereon,  or  if 
the  case  be  reserved  for  argument  or  further  considera- 
tion, the  order  thus  reserving  it 
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INSOLVENCY. 

ARTICLB  rX. 

PmrAL  GLAUSBS/ 

§  56.  From  and  after  the  taking  effect  of  this  act,  if 
any  debtor  or  insolvent  shall,  after  the  commencement  of 
proceedings  in  insolvency,  secrete  or  conceal  any  proper- 
ty belonging  to  his  estate,  or  part  with,  conceal,  or  de- 
stroy, alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
destroyed,  altered,  mutilated,  or  falsified,  any  book,  deed, 
document,  or  writing  relating  thereto,  or  remove,  or  cause 
to  be  removed,  the  same  or  any  part  thereof,  with  intent 
to  prevent  it  from  coming  into  the  possession  of  the  as- 
signee in  insolvency,  or  to  hinder,  impede,  or  delay  his- 
assignee  in  recovering  or  receiving  the  same,  or  make  any 
payment,  gift,  sale,  assignment,  transfer,  or  conveyance 
of  any  property  belonging  to  his  estate,  with  like  intent, 
or  shalispend  any  part  thereof  in  gaming;  or  shall,  with 
intent  to  defraud,  willfully  and  fraudulently  conceal  from 
his  assignee,  or  fraudulently  or  designedly  omit  from  his 
schedule  any  property  or  effects  whatsoever;  or  If  in  case 
of  any  person  having  to  his  knowledge  or  belief  proved  a 
false  or  fictitious  debt  against  his  estate,  he  shall  fail  to 
disclose  the  same  to  his  assignee  within  one  month  after 
coming  to  the  knowledge  or  belief  thereof:  or  shall  at- 
tempt to  account  for  any  of  his  property  by  fictitious  loss- 
es or  expenses;  or  shall,  within  three  months  before  the 
commencement  of  proceedings  in  insolvency,  under  the 
false  pretense  of  carrying  on  business  and  dealing  in  the 
ordinary  course  of  trade,  obtain  on  credit  from  any  per- 
son any  goods  or  chattels,  with  intent  to  defraud ;  or  shall, 
withintent  to  defraud  his  creditors,  within  three  months 
next  before  the  commencement  of  proceedings  in  insolv- 
ency, pawn,  ple^e,  or  dispose  of  otherwise  than  by  bona 
fide  transactions  in  the  ordinary  way  of  his  trade,  any  of 
his  goods  or  chattels  which  have  been  obtained  on  credit 


I 


G36  i  MisczxLANSora.  §§  57-C3 

and  rnmnin  unpaid  for,  be  sball  be  deemed  guilty  of  mis- 
denKMUor,  nud,  upon  conviction  tlioreof,  shall  be  pun- 
isb<Ml  by  imprisonment  in  tbe  county  jail  for  not  less  tiian 
threo  luomljs  nor  more  than  two  years. 

Ociiccaling  property,  etc.— see  Penal  Code,  sec  154. 

FrauUuIont  dealixiff  with  books  or  w>iting--«ee  Penal  Code,  sec. 
132. 

rraud-scc.  4t>n;  W  Cal.  1«. 

Fraudulent  preferenCM  and  teansfei*'-«ee.  Mn. 

ARTICLE    X, 
MZSCZSXiLAKEbirS. 

§  57.  If  any  debtor  sball  die  after  tbe  order  of  adjadi> 
cation,  tbe  proceedings  shall  be  continued  and  concluded 
in  like  manner  and  with  like  validity  and  effect  as  if  he 
bad  lived. 

Continuance  of  prooeedinga— after  death  of  party,  compare  Code 
Clv.Proc.8ec.885. 

g  58.  Pending  proceedings  by  or  against  any  person, 
copartnership,  or  corporation,  no  Statute  of  Limitations  of 
this  State  shall  run  against  a  claim  which  in  its  nature  is 
provable  against  the  estate  of  the  debtor. 

Limitationa  generallf— see  Code  Civ.  Proc.  sec.  Sl2fi. 

§  59l  Any  creditor,  at  any  stage  in  the  proceedings, 
may  be  represented  by  his  attorney  or  duly  authorized 
agent. 

Attorney-HMO  Code  Civ.  Proo.  sec.  S75  tt  teq* 

§  6(X  It  shall  be  the  duty  of  the  court  having  jurisdic- 
tion of  the  proceedings,  to  exempt  and  set  apart  tot  the  use 
and  benefit  of  said  insolvent  such  real  and  personal  prop- 
erty as  is  by  law  exempt  from  execution ;  and  also  a  home- 
ster in  the  manner  as  provided  in  section  one  thousand 
four  hundred  and  sixty-five  of  the  Code  of  Civil  Pro- 
cedure. 

I^operty  exempt  from  execution— eee  Code  Civ.  Proc.  sec  eeo  and 
notes. 

§  61.  The  filing  of  the  petition  by  or  against  a  debtor 
iipon  which  an  order  of  adiudicatlon  in  insolvency  may 
be  made  by  the  court,  shall  be  deemed  to  be  the  com- 
mencement of  proceedings  in  insolvency  under  this  act. 

§  62.  Words  used  in  this  act  in  tbe  singular  include 
the  plural,  and  in  the  plural,  tbe  singular,  and  tbe  word 
*' debtor"  includes  partner8hti)s  and  corporations. 

Meaalnc  of  words— compare  Code  Civ.  Proc.  noc.  17. 
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General  Defikitions.    §§  1823-1839. 
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11.    KiNDSAND  Degrees  OF  Evidence.  §§  187E-1978. 
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OF  EVIDENCE. 
GENERA!^  DEFINITIONS  AND  DIVISIONa 

1823.  Dpflnltlon  cf  evJtleace. 

1824.  DirHnlUoii  of  proof. 

1825.  Dc  (luStion  oT  law  of  evldcncici,  ^,.  ^  , 

1826.  TJio  de^^ree  of  eertalnty  rcqaired  ta  establish  facts. 

1827.  Foi^rjEiiiEla  of  evidence  spcclJUetL 
„  1828.  8<  vf^ral  doffr(?e8  oC  evideaeo  speciaetU 

1829.  Ori dual  evldcTi CO  defined, 
!   1830.  Secondary  ev^ldencodeflti^d. 

1831.  DiLvctevtdiHM^tjdcrtnetl. 

1832.  In il  i  rer^t  e v iUence  deHued- 

1833.  Pi  [m  ajy  ev  LcJ  enee  (3e  fined. 

1834.  Partial  eTideiiu^  doflnod. 

1835.  Sal tftfactonr  evidence  defined. 

1836.  Indlgpensablo  evitleuce  dcflaod. 

1837.  Con cifuslve  evidence  dpflncii. 

1838.  CurnuliLtlvecvid<Micedeiiaed. 

1839.  GorxoboraCiTC  evidonco  doflnod. 

§  1823.  Judicial  eyidenco  is  the  means,  sanctioned  by 
law,  of  ascertaining  in  a  judicial  proceeding  the  truth 
respecting  a  question  of  fact. 

Evidence— law  of,  sec.  1825:  kinds  of,  sec.  1827:  degrees  of,  sec.  IfQdet 
seq.:  rclovancy  of.  sees.  1868,1870:  production  of ,  see  sec.  1825,  subd.  3, 
note:  value  and  effect  of,  see  sec.  1825,  subd.  5,  note. 

§  1824.  Proof  is  the  effect  of  evidence,  the  establish- 
ment of  a  fact  by  evidence. 

Defimtion  of  term— 31  Cal.  201. 

Proof— degree  required,  sec.  1826:  order  of,  sees.  607, 2042:  extent  of, 
sees.  1867.  laa.):  limit!}  of.  sees.  1868, 1870:  burden  of, sees.  1860i},  1331: 
method  of  making,  31  CaL  201. 

§  1825.  The  law  of  evidence,  which  is  the  subject  of 
this  part  of  the  Code,  is  a  collection  of  general  rules 
established  by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without 
proof; 

2.  For  declaring  the  presumptions  of  law,  both  thoso 
which  are  disputable  and  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence; 

4.  For  ihe  exclusion  of  whatever  is  not  legal; 

5.  For  determining  in  certain  cases,  the  value  and  effect 
of  evidence. 

Subdivision  l.  Proof  nnnecossary— when,  see  sec.  1827,  subd.  1. 
note. 
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SuBDinsioif  2.  Xhreimnptioiis— MC8. 19.W,  1961-1968  and  notes. 

Subdivision  3.  Production  of  eTidence— sees.  1961-a()54. 

SUBDivisioir  4.  EsBclasion  of  eridence— sees.  1867, 1868. 

SUBDivisioir  5.  Valne  and  ellbct  of  evidence— sec.  2061;  alsoaee 
aec.  1838  et  seq. 

§  1826.  The  law  does  not  require  demonstratiou;  that 
is,  such  a  degree  of  proof  as,  excluding  possibility  of 
error,  produces  absolute  certainty,  because  such  proof  is 
rarely  possible.  Moral  certainty  only  is  required,  or  that 
de^ee  of  proof  which  produces  conviction  in  an  unprej- 
udiced mind. 
Proof— sec.  1824  aad  note. 

§  1827.  There  are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 
Subdivision  1.   Knowledge  of  the  court— sec.  1875  and  notes. 
Subdivision  2.   Witnesses— sees.  1378-1884. 
Subdivision  3.  Writings— sees.  1887-1951. 

-   Subdivision  4.  Other  material  objects— sec.  1954. 

?1828.  There  are  several  degrees  of  evidence: 
Primary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and 
conclusive.    [In  effect  July  1st,  1874.] 

§  1829.  Primary  evidence  is  that  kind  of  evidence 
which,  under  every  possible  circumstance,  affords  the 
greatest  certainty  of  the  fact  in  question.  Thus,  a  writ- 
ten instrument  is  itself  the  best  possible  evidence  of  its 
existence  and  contents.    [In  effect  July  1st,  1874.1 

§  1830.  Secondary  evidence  is  that  which  is  inferior  to 
primary.  Thus,  a  copy  of  an  instrument,  or  oral  evidence 
of  its  contents,  is  secondary  evidence  of  the  instrumeut 
and  contents.    [In  effect  July  1st,  1874.] 

Secondary  evidence— that  conveyance  authorized  by  corporatioit, 
52Cal.l92. 

Contents  of  a  wilting— evidence  of,  sec.  1855. 

§  1831.  Direct  evidence  is  that  which  proves  the  fact 
ill  dispute  directly,  without  an  inference  or  presumption, 
nnd  which  in  itself,  if  true,  conclusively  establishes  that 
fact.  For  example:  if  the  fact  in  dispute  be  an  agree- 
ment, the  evidence  of  a  witness  who  was  present  amd 
witnessed  the  making  of  it,  is  direct. 
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§  1832.  Indirect  evidence  is  that  which  tends  to  estab- 
lish the  fact  in  dispute  by  proving  another,  and  which, 
though  true,  does  not  of  itself  conclusively  establish  that 
fact,  out  which  affords  an  inference  or  presumption  of  its 
existence.  For  example:  a  witness  proves  an  admission 
of  the  party  to  the  fact  in  dispute.  This  proves  a  fact, 
from  which  the  fact  in  dispute  is  inferred. 
'  Indirect  eridenoe-secs.  1997-1969. 

§  1833.  Prima  facie  evidence  is  that  which  suffices  for 
the  proof  of  a  particular  fact,  until  contradicted  and  over* 
come  by  other  evidence.  For  example:  the  certificate  of 
a  recording  officer  \&  prima  facie  evidence  of  a  record,  but 
it  may  afterward  be  rejected  upon  proof  that  there  is  no 
such  record.    [In  effect  July  1st,  1874.] 

Prima  facie  eridence— seal  of  corporation  as,  62  CaL  193t 

jpisputable  presninption— sec.  1963. 

'  S  1834.  Partial  evidence  is  that  which  goes  to  establish 
a  detached  fact,  in  a  series  tending  to  the  fact  in  dispute.' 
It  may  be  received,  subject  to  be  rejected  as  incompetent, 
unless  connected  with  the  fact  in  dispute  by  proof  ot 
other  facts.  For  example:  on  an  issue  of  title  to  real 
property,  evidence  of  the  continued  possession  of  a  re- 
mote occupant  is  partial,  for  it  is  of  a  detached  fact, 
which  may  or  may  not  be  afterward  connected  with  the 
fact  in  dispute. 
Connected  with  th«  fkct  in  dispute— sec.  1868. 

§  1835.  That  evidence  is  deemed  satisfactory  which 
ordinarily  produces  moral  certainty  or  conviction  in  au 
unprejudiced  mind.  Such  evidence  alone  will  justify  a 
verdict.  Evidence  less  than  this  is  denominated  slight 
evidence. 
.  Satis&ctory  eridence— to  jnstify  verdict,  sec.  2061,  subd.  S. 

§  1838.  Indispensable  evidence  is  that  without  which 
a  particular  fact  cannot  be  proved. 
Indispensable  eyidence— sees.  1967-1974. 

§  1837.  Conclusive  or  unanswerable  evidence  is  that 
which  the  law  does  not  permit  to  be  contradicted.  For 
Example:  the  record  of  a  court  of  competent  jurisdiction 
cannot  be  contradicted  by  the  parties  to  it. 

Oondnsive  eridence— sees.  1908, 1962, 1978. 

§  1838i  Cumulative  evidence  is  additional  evidence  oi 
the  same  character  to  the  same  point. 

g  1839.  Corroborative  evidence  is  additional  evidence 
pf  a  different  character,  to  the  same  point. 
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TITLB  I. 

OF  THB    GBNBRAL   PRINdPLBS    OF    ZSVI- 
DSNCZL 

S  1844.  One  witness  sufficient  to  prove  a  fact. 

I  1846.  Testimony  confined  to  personal  knowledge. 

'( 1846.  Testimony' to  t>e  in  presence  of  persons  affected. 

i  1847.  Witness  presumed  to  speak  tbe  truth. 

I  1848.  One  person  not  affected  by  acts  of  anotber, 

I  1849.  Declarations  of  precedessor  in  title  evidence. 

1830.  Declarations  whlcb  are  a  part  of  tbe  transaction 

1851.  Evidence  relating  to  third  person. 

1853.  Declaration  of  decedent  evidence  of  pedigree. 
I  1853.  Declaration  of  decedent  evidence  against  bis  successor  in  In- 
terest. 
;  1854.  WlsE  11  iiLL  L  ut  :l  i  rinsAvtlan  prov^'d,  the  wlu>le  Is  aOfutaeible. 
I  1&».  C«i  u  U'  11  [,  i  u  r  v>  rit  I  r  i  ,^ ,  iiu  w  \tTo\  ed. 

1856.  Aua^reemeEitr^ihicetltcuvrlilngrlpemcathc  wIio3c. 
I  1837.  CotistrinirJtmor  l!Ui;?nii.;roivli4te-'*tQ  pluce  wUemu^^d. 
i  1858.  C(pii^ti'U*?i.io]iof  MuuueuikiuUu.strum^iUs.  ^unisrjlrqle, 
i  1859.  Tli'^  Int'TrntJoii  uf  Ui*i  Le^L^lAture  or  [fAnLuf. 
i  1860.  TlM^  c]rc:uiiiscaut.'Hd  to  be  cou^jIi  Jercil. 
i  1861.  Tt  rrii*  10  bo  fun*lntr  dill  their  K?iicrttta«<«ptatlon. 
j  1862.  "Wj^rrif^Tt  w<iTi]%  ccmtrol  ttiosc^  tirlurt'd  In  a  blanlc  f  om. 
i  1863.  P«T  i  MiS  t-.'a  IV.i-A  iiijiy  testify  to  d^i'lulit  r  tluricteri, 
I  1864.  or  tv.-.)  i.tjri^r]'Li(^rhJTi9,T^'iiloU  prL-fcrrtnl. 
i  1865.  A  iviiJio  (k  JissTruni(riitctibRtrn:<Mliwmidcr3to<Jdt>y  partlM. 
i  1866.  Co[i:^ trucLlaii  ill  f.^vor  of  jutumlr ijf lit  preferred. 
i«  1867.  MiU[^i[ataU<"i?Lt|tJnNonly tohnp'^vpi'iK 
I  1868.  £viclp]if!DcoiiMiiB<Uatii:itcrLilaUeS'>itiutis, 
I  1869.  Aitinafidvooiily  tu  bo  proved. 
S  1870.  Fiuzta  which  may  lao  proved  oti  trial* 

§  1844.  The  direct  evidence  of  one  witness  wbo  is  en- 
titled to  full  credit  is  sufiicient  for  proof  of  any  fact,  ex* 
cept  perjury  and  treason. 

One  witness— witness,  definition,  sec.  1878:  witness,  competency, 
sec.  1879  et  teq. :  two  witnesses  for  lost  or  destroyed  will,  sec.  13^:  per- 
jury and  treason,  more  tlian  one  witness,  sec.  1968. 

§  1845.  A  witness  can  testify  of  those  facts  omv 
wnich  he  knows  of  his  own  knowledge;  that  is,  which 
are  derived  from  his  own  perceptions,  except  in  those  few 
express  cases  in  which  his  opinions  or  inferences,  or  tiie 
declarations  of  others,  are  admissible. 

Opinions,  inferences,  declarations— see  sec.  1870  and  notes:  teetl- 
mouy  as  to,  22  CaL  565;  43  CaL  485. 

§  1846.  A  witness  can  be  heard  only  upon  oath  or  af- 
firmation, aud  upon  a  trial  he  can  be  heard  only  in  the 
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pretienoe  and  ^abject  to  the  examination  of  all  the  parties, 
if  they  choose  to  attend  and  examine. 

Witness— defined,  sec.  1878. 

Witnesses— competency  of,  sec.  1879  et  aeq, 
.  Oath  or  affirmation— administration  of,  sees.  aOW-2087. 
•  Examination  of  witnesses— «ec8. 2043-2054. 

§  1047.  A  witness  is  presumed  to  speak  the  truth. 
This  presumption,  however,  may  be  repeUed  by  the  man- 
ner in  which  he  testifies,  by  the  character  of  his  testi- 
mony, or  by  evidence  affecting  his  character  for  truth, 
honesty,  or  integrity,  or  his  motives,  or  by  contradictory 
evidence;  and  the  jury  are  the  exclusive  judges  of  his 
credibility. 

Witness— see.  1878  ei  *eq. 

Fresnmed  to  speak  the  troth— sec.  1963,  subd.  1:  evidence  of  good 
character,  sec.  205J. 

Ftosumption  repelled— manner  of  testifying,  sec.  2061,  sabd.  2 :  cbar- 
acter  of  testimony,  sec.  2061,  sabd.  3 :  impeaching  credlfc,  sees.  2040,2051, 
20Si:  moUves,hostUity,a2  CaL  380:  contxadictory  evidence,  sec.  2049, 
2051. 

Jnry  esclusive  judges  of  credibility— sec.  2061. 

§  1848.  The  rights  of  a  i)arty  cannot  be  prejudiced  by 
the  declaration,  act,  or  omission  of  another,  except  by 
virtue  of  a  particular  relation  between  them;  therefore, 

Jroceedings  against  one  cannot  affect  another.    [In  effect 
uly  1st,  1874.] 

.Parttcnlar  relation— requisite,  2  CaL  145:  wife,  where  marriage  in 
issue, 9  CaL  Sta:  husband, crime  of,  not  imputed  to  wife, 49  Cal.  637: 
partner,  agent,  etc.  sec.  1870,  sabd.  5:  parties  to  fraud,  20  CaL  586:  offi* 
ccrs  and  master  of  vessel,  83  CaL  61 :  attorney,  47  Cal.  249. 

Declaration,  etc.,  of  another— when  admissible,  sees.  1849-185S. 

8  1849.  Where,  however,  one  derives  title  to  real  prop- 
erty  from  another,  the  declaration,  act,  or  omission  of  the 
latter,  while  holding  the  title,  in  relation  to  the  property, 
is  evidence  against  the  former. 

Oonstmctioa  of  section— 50  CaL  478. 

Declarations  of  predecessor— admissible,  12  Cat.  163;  30  Cal.  430;  83 
Cal.  466;  38  Cal.  61 ;  42  CaL  298 :  relating  to  the  real  property,  50  CaL  478 : 
while  holdbig  the  title.  2  CaL  148:  12  Cal.  496:  25  CaL  202;  38  CaL  278: 
agadnst  the  former,  23  Cal.  347;  49  Cal.  294;  ft!  CaL  848:  estoppel  by,  5 
Cal.  84:  analogous  doctrino  as  to  personalty,  49  CaL  474;  and  see 
"  fraud,"  under  Bss  Gsst  js,  sec  1850». 

§  1850.  Where,  also,  the  declaration,  act,  or  omission 
forms  part  of  a  transaction,  which  is  itself  the  fact  in  dis- 
])ute,  or  evidence  of  that  fact,  such  declaration,  act,  or 
omission  is  evidence,  as  part  of  the  transaction. 


Bm  jgettof  part  of—dedantioiis,  etc.,  fonnlog.  ^flieni^y,  time  of 
declarations.  S5'Cal.  49;  53  Cal.  212;  written  dec]sr»tiqns,  etc..  mar  be, 
sec.  1946:  21  Cal. 874;  47  Cal.t94r  (leclaratloos not  form!nff,42  Cal.27;  48 
Cal.  462.  Special  inttcmcet,  assault,  85  Cal.  274:  49  CaL  388:  conspiraer. 
In  furtherance  of,  27  Cal.  572:  declarations  before  others,  sec  isn, 
subd.  3;  29  Cal.  ^7 :  dying  declaration,  sec.  1870»  subd.  4:  35  Cal.  49:  en- 
tries In  corpomtioB  booics,  when  Inadmissible,  52  Cal.  248:  fraud,  Im- 
peachinff8arefor,7Cal.3Ql;  6Cal.m325;  1ft  Cal.  50;  28  CaL  331;  2»Cia. 
202:  36  Cal.  205:  insurance  policy,  Fishbeck  «.  Phoenix  Ins.  Co.  March 
S4th,  188U,  {i  Pac.  C.  L.  J.  212 :  nuOlce,  35  CaL  873 :  Ynriting.  to  ejq^lain,  sec 
1360. 

§  1851.  And  where  the  question  in  dispute  between 
the  parties  is  the  obligation  or  duty  of  a  third  person, 
whatever  would  be  the  evidence  for  or  against  such  per- 
son is  prima  facie  evidence  between  the  pajrties.  [tn  effect 
July  Ist,  1874.] 

§  185Z  The  dedaration,  act,  or  omission  of  a  member 
of  a  family,  who  is  a  decedent,  or  out  of  the  jurisdiction,  is 
rjso  admissible  as  evidence  of  common  reputation,  in 
cAses  where,  on  questions  of  pedigree,  such  reputation  is 
admissible. 

Declaration  of  decedent— sec.  1870,  subd.  4. 

Oommon  reputation  ~  On  questions  of  pedigree,  etc.,  sec.  1870;^ 
subd.  11. 

S  1853.  The  declaration,  act,  or  omission  of  a  dece- 
dent, having  sufficient  knowledge  of  the  subject,  against 
his  pecuniary  interest,  is  also  admissible  as  evidence  to 
that  extent  against  his  successor  in  interest. 

Decedent's  declaration  agaiilst  interest— sec.  1870,  subd.  4;  44  CaL 
269^  45  Cal.  137;  46  CaL  610;  47  Cal.  843  entries  and  other  ^rrttings,  sec 

§  1854.  When  part  of  an  act,  declaration,  oonveraa- 
tion,  or  ^vriting  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  iiito  by  the 
other;  when  a  letter  is  read,  the  answer  may  be  given; 
and  when  a  detached  act,  declaration,  conversation,  or 
writing  is  given  in  evidence,  any  other  act,  declaratbn, 
conversation,  or  writing,  which  is  necessary  to  make  it 
understood,  may  also  be  given  in  evidence. 

Fart,  admitting  more— section  applicable,  8  CaL  106;  6  Cal.  133;  9 
CaL  529;  10  CaL  371;  12  Cal.  664;  19CaLGS9;  25  Cal.  128;  29  Cal.  497,641; 
36Cal.C^:  38  CaL  279:  section  InappUcable,  30  Cal.  65, 542;  82  Cal.  360: 
error  under  section,  when  not  prejudicial,  50  CaL  137:  documents, 
cross-exaimnation,  etc.,  sees.  2047,2048:  related  documents  as  OTldence, 
47  CaL  294. 

i  §  1855.  There  can  be  no  evidence  of  the  contents  of  a 
wnting,  other  than  the  writing  itself,  except  in  the  f olio v- 
ing6ases: 
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1.  Where  the  original  has  been  lost  or  destroyed;  in 
which  case  proof  or  the  loss  or  destraction  must  first  be 
made; 

2.  When  the  original  is  in  the  possession  of  the  party 
a^inst  whom  the  evidence  is  offered,  and  he  fails  to  pro- 
duce it  after  reasonable  notice ; 

3.  When  tbe  original  is  a  record  or  other  document  in 
the  custody  of  a  public  officer; 

4.  When  the  original  has  been  recorded,  and  a  certified 
copy  of  the  record  is  made  evidence  by  this  Code  or  other 
statute; 

5.  When  the  original  consists  of  numerous  accounts  or 
other  documents,  wliich  cannot  be  examined  in  court 
without  great  loss  of  time,  and  the  evidence  sought  from 
them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four, 
a  copy  of  the  original  or  of  the  record  must  be  produced^ 
in  tbose  mentioned  in  subdivisions  one  and  two,  eitber  a 
copy  or  oral  evidence  of  the  contents.  [In  effect  July  1st, 
1874.] 

Nature  of  proviaion-d  Cal.  430;  10  Cal.  126. 

Contents  of  writing— showing  permissible,  sees.  1937,  1969;  5  Cal. 
467;  9  Cal.  593;  13  Cal.  84;  43  Cal.  163;  49  Cal.  264;  50  Cal.  853. 

SuBDivisioif  1.  Original  lost  or  destroyed— proof  requisite,  5  Ca{. 
989;  9  Cal.  430;  15  Cal.  18-3;  V)  Cal.  640:  dill^^cut  search  unsuccessful.  5 
Cal.  502,517;  6  Cal.  460;  12 Cal.  104;  15Cal.  03.372;  18Cal.I6j;  19Cal.683« 
22Cal.659i  29  Cal.  665:  30  CaL  360;  33  Col.  320:  40  Cal.  653,  671;  beyond 
control,  8  Cal.  49;  13  Cal.  608;  19  Cal.  fi4;  27  Cal.  54:  secondary  evi(lencfe 
admitted.  8  Cal.  49;  13  Cal.  II ;  17  Cal.  5(k):  22  Cal.  50;  26  Cal.  270;  51  Cal. 
108:  recorder's  book  as  evidence,  17  Cal.  43. 

Subdivision  2.  Original  in  possession  of  opponent— notice  to 
produce,  sees.  1938, 1939;  13  Cal.  403 :  15  Cal.  63 :  secondary  evidence  ad- 
mitted, 9  Cal.  593;  12  Cal.  403;  38  Cal.  584:  denial  of  existence  need  not 
be  proved,  sec.  1869. 

Subdivision  8.  Public  record8-7  Cal.  110,  288;  12  Cal.  20;  18  Cal. 
479:  public  writings  generally,  sees.  1892-1926. 

Subdivision  4.  Original  on  record— certified  copy  admissible 
when,  3  Cal.  427;  6  Cal.  488,  579;  12  Cal.  308:  13  Cal.  638;  25  Cal.  122;  27 
Cal.  50. 238;  38  Cal.  216, 442. 

J  1856.  When  the  terms  of  an  agreement  have  been 
uced  to  writing  by  the  parties,  it  is  to  be  considered  as 
containing  all  those  terms,  and  therefore  there  can  be  be- 
tween the  parties  and  their  representatives,  or  successoi^ 
in  interest,  no  evidence  of  the  terms  of  the  agreement 
other  than  the  contents  of  the  writing,  except  in  the  fol- 
lowing cases: 

1.  w  here  a  mistake  or  imperfection  of  the  writing  is  piit 
in  issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dx9- 
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pate.  Bat  this  section  does  not  exclude  other  evidence  oi 
t  be  circomstances  under  which  the  agreement  was  made, 
or  to  which  it  relates,  as  defined  in  section  eighteen  huiid> 
red  and  sixty,  or  to  explain  an  extrinsic  ambiguity,  or  to 
establish  illegality  or  fraud.  The  term  £U2;reement  in- 
cludes deeds  and  wiUs,  as  well  as  contracts  between  ]>ar- 
ties. 

Parol  evideac«  inartTniiiiiblfl— to  vary  arrdatrg^lct  written  anii^ 
me:il.avU  CL>tJ3,  sec.  IbJj;  ^  C^l.  ^7;  I  Cal.  3jj;  7  t.':il.  222.  *}  C4l.  2t^k 
lOCaL  iaa;  li  C.-iL  J  7';  I'l  Cil,  a.il;  "j;  CaL  15.5;  *U  Cal.  4U:  35  t'^  SiSaTm 
Cal.  5  1;  i4  Cal.  ^t^li  fiy  Cal.  ^n;  51  Cal.  MJ;  52  CiU,  26:  writina  sttpet^ 
BCileiortil  ncgtQtlatbns,  UivU  CcmIc,  sec.  Hi,'5i  £aC:a.  2^0;  24  CaL€31;  41. 
Cal-yJi;  ^JL'aL  150:  co:i:rticttiiri3t  b^  tmjipLctu.  2i  CsLiui;  Ji*  C2l.il; 
33  cal.  Jli';  37  Cal.  437:  recitald  ia  wriUcti  li]^CnjtD?]i&  conclosivc,  sec. 
KiG:.'.  Fiubd.  )£  and  notfi's:  rule  confined  to  i^artlea  and  thos^)  claimluE' 
under  lkcm»50Cal.230. 

F^dI  cvidence-^admlssiblG,  Altcratlotu  mid  dra9tit-0Sp  to  e^^lain^ 
sec  13^;  <8Cal.  H7i  amb]g^u]t}'<tt>  explain,  11  cal.  irA:  clrctiimtanc^s, 
see  sinToundlng  clrcum^maces;  consfJe ration,  to  show  n?al,6ec,  iS63,- 
Bubd.  2:  48  Cal.  Vl:  dc'eU,  beq  morteat'o:  illocharsc  to  iliow,  so« 
waiver:  fraud,  to  fstat^Usli.  seo  CivU  CuUcsec.  lt«:  mistlkc  cr  im- 
p:?rfeclJon,  to  currctt,  fioc.  l;>:j(j,ai]bd.  1,  $tipm:  Civil  Code.spc:.  IWO:  12 
Cal- 203!  I J  Ctd-.-iilJ;  11  CaLW;  lii  CaLtiaf;  23  Cal.  li^L;  'i»  CaL  150;  3» 
€aJ.  COl;  4S  CnL  Jlitl;  5 J  CaL35t;  51  CnL  IT-*:  mortqfagp.to  i>ro¥C  eonver- 
.TDce  intended  H3»sccwU:  13  Cal.  iUji  15  Cal.  is: :  iJt  CaL3t5:  27  OO. 
COJ:  2:1  CaU  B;  fleCal.  L^Oi  37  Cal.  4W;  rqcrljiMo  CTfnlaln- 10  Cai  176;  15 
Cal.  4i:  rcvi-^lon  and  rGforinatlon  cjf  contrHicls,  foiviiva  Code,  sees. 
ajaO-^IJiW:  2i  cal.  I'i2;  Id  Cai.  ^4i»;  45  Cal.  1^;  4UC:d.  Wij,ti44:  surrounding 
clrcomstaii'^es^to  sliow.fiuij.  I>sij0a:nl  notes,  51  Cal.  \Ti-r  Si  Cit.  4  G;  fil 
CaL  1.11 :  trust,  or  absence  of,  to  phow/JO  Cal.  l.'S;  2i  Cal.  SjJ:  Si  Cai.  333 ; 
validity  of  affrcenient  coiitrovrrttMl,  ivhi^rCt  sex;.  I35(j.  fnbd.  2^  supra; 
*'tCal.  tilti;  fitfCal.^:*!:  waiver  ofdiiclaj^e,  to  Miow,  IS  Cal.  13»:  isTcal. 
J^;  30  CaL  M7 ;  3»  Cal.  14P;  ^  Cal.  tP;  51  Cal.  1^,  &TA. 

§  1857.  The  language  of  a  writing  is  to  he  interpreted 
according  to  the  meaning  it  bears  in  the  place  of  its  exe- 
cution, imless  the  parties  have  reference  to  a  different 
place. 

Interpretation  of  contract— /ex  loci.  Civil  Code,  see.  IM. 

§  1858.  In  the  construction  of  a  statute  or  instrument, 
the  office  of  the  judge  is  simply  to  ascertain  and  declare 
what  is  in  terms  or  in  substance  contained  therein,  not  to 
insert  what  has  been  omitted,  or  to  omit  what  has  been 
inserted;  and  where  there  are  several  provisions  or  par- 
ticulars, such  a  construction  is,  if  possible,  to  be  adopted 
as  will  give  effect  to  all. 

Constraction— generally,  sec.  1853  and  notes :  declaring  what  Is  writ* . 
ten,  24  Cal.  639:  siviDgr  effect  to  all.  Civil  Co<le,  sees.  IMI.  3541:  I  CaL 
162,200:  3 Cal. 473;  5CaI.l(i9;  GCal.47;  22Cal.ll:  24CaL518;  28 CaL  142; 
31  CaL  240, 412;  32  CaL  499;  34  CaL  183;  38  Cal.  572. 

§  1859.  In  a  construction  of  a  statute,  the  intention 
of  the  Legislature,  and  in  the  construction  of  the  instrii- 
ment,  the  intention  of  the  parties,  is  to  be  pursued  if 
possible;  and  when  a  general  and  particular  xirovisicn  aru 
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inconsistent,  the  latter  is  paramonnt  to  the  former.  So  a 
particular  intent  will  control  a  general  one,  that  is  incon- 
sistent with  it. 

ConstrtiQtiQn  af  atatatet— Xfnmdmrt^^,  and  conflicting  st&tates,  sec, 
lUft.  Con^t<^t  fif  staiutes,  ai  CaL  iUi  Codes,  61  CaK^s^:  and  conflktlusr 
statutes,  sec.  iSn.  ConsiUiiiioTialiit/,  gon^^nilly,  13  Cal.  175 j  'n  CaJ*  330^ 
24  CaL  63y :  iti  CaL  135;  3(J  CaU  iTtf;  41  Cal.  WJ;  47  €al-  22:: i  49  Cal.  117: 
particular  InBtauces,2  Cal.  ia3,  m.*'Ai,  5^4,5^;  ^  Cal-  31,  S6;  a  Cal.  Hi; 
5  Cal.  147;  la  Cal*  l5tt,5lS:  14  Cal.  la.fltiti;  15  Cai  42&:  Iti  CaL  673;  ID  Cat. 
S2.^l3i  U  cal.  300;  24  CaL  UK  638:  '^U  CaL  lul :  4d  Cal.  27»:  49  Cal.  m^ 
433.4Ii?.438,44ti,44'i.4:f',S.57;  «l  CaL  IT^J;  SI  CaL  15.  266,  m  352.  381;  ftJ 
CaL  lfts*2to,  ts-i,  eO«;  5 J  CaL  46. 15^p  475,  WS:  Ex  carto  Frascr,  Jan.2l*:h, 
Vm^  4  Pae.  C.  L,  J.  m-,  IIIH.  Sav.  A^  L.  6tjr. ,?.  SoiU^tj,  May  IfltU,  W^y 
b  Fac.  C.  L.  J,  S5J1 :  undfr  Const.  Cal.  l^Tik,  M  Cai.  745;  Wnllif.  Kjeuflekl, 
Feb.  2n<L  ItiSfl.  4  J'ac  C  L.  J.  hl^\  M<  Duiiald  r.  PattersDM.  March  2fitL 
1980, fl  Pac.  Ck  U  J.  41 ;  E.t  parte  Tolaiid,  March  I9tb,  lifelU,  UPae.  C.  L. 
J,  IS-i:  Hyatt  tr.  Alltii,  Man  U  231(1,  IBW),  *  Pao.  C.  L.  J.  604:  Ewln*?  p. 
Oro  M|r.  Co.,  Juhtf  llLL.  l!i>Op  fi  Pac.  C.  Lh  J.  btii  Desmond  p.  Duim^ 
Juuo  lilst,  iSHO.SPac.  C.  L.  J,  5T!>;  S.  F.  u.  S.  V.  W.  Co.,  Jime^-Jrid,  ISa*t 
a  Fac.  C.  L.  J.1^;  Oat  land  T^ixtBixik  Case,  June  22ntt,  ia-'^0,5  Pac.  C, 
L.  J.eS'^  Carre^fiiite  i^ola^tf*.  6tc;.  IShj  53  Cai.  199.  furafivc  acfj,  41 
CaLSStii  fSl  CaL  e<i,  9L  [K ;  M  CaLiiO,2yil.  Bii^lory  j/a^urej,  generally, 
30  CaL5'J4;  3.1  CaL  itri;  36  CaL  SI'S;  4H  Cal.  I4ti:  jjivrtlcolar  Instances.  4 
CaL  275;  3i  Cal.  a; ;  44  CaL  22li;  4tt  Cal,  Kti;  49  Cal.  15T;  5i  Cal.  IW,Ma: 
c^ntitiry  construction n^eo  MANf^AtoKY  Acts.  FMrpifure,  etiitutcji 
Imposing  strietly  const rii€?d,  1  Ki\\.  65.  OmerttUu.  4^  CaL  124, 1-27,  and 
floe Ri;L]iS.  Grant,  kfrlala ti ve,  i3  Cal. 455.  itaudaionj  acts, m  Cal. 51]5 ; 
.50  CaL  5b;i :  51  CaL  3;  5 J  Cal.  24.5.  Ji'o^fw,  cmiitriit  tlve.  strict  construc- 
tion of  provisions  for,l  C.^1.  Ib2;  7  Ciil.2U4;  20  CaL  61;  31  CaLl'iU:  but 
under  Code,  aeo  sec.  A .  Penut  siaiuies,  strlc  t  constnic  tion  al>olis^f;d  bjf 
Codes,  4i  Cal.  431 ;  4J  Cal.  m.  Remediut  it&tutes,  t  Cal-  ftfXij  3  CaL  1 19;  Ij 
Cal-  470,  Hspfal  of  ttatutci,  Ht^o  h^c.  Hi  flxid  uotcia ;  LI  CaL  21*4;  Lamb  v. 
Schottlpr,  Marrli  ITtli,  1860,  5  Pat;.  C.  L,  J.  140;  Hlb.  H.  &  L.  ftoc.  v.  Jor- 
dan, May  ICitli.  IHSO.  5  I'aq.C.  L.  J.  3ti]i :  slarutos  continued  under  Codes, 
4'j  CaL  atKI.  YCffrofltffiins  itaiutet,  63  CaL  274,  and  bcu  sec.  3  and  note; 
held  not,  50  CaL  24J ;  51  Cal.  tKi.  91.  02,  3<.i0;  63  Cal,  SL  liulfs,  Code,  con- 
Atrucclou  f  or.aecs,  4-15  and  notes;  contcinporiiut^ous  fJi position  as  aid, 
Ctvll  Code,  &ec,35^5;  1  CaL  523;  31  CaL  ito;  36  CaLC^:  expreasion  of 
oirie  thing  Is^xclnsiou  of  ;inOl:bc-r,23  Cal.  37K;  cfc^nerally,  sea  sees.  1657- 
ISait  1660-1 6«d:  iTit^ntiOu  of  iegi^laturo  Is  guide.  (I  Cal.  21)];  15  Cal.  394; 
SBCal.  11;  24  CaL53y;  3i)  CaL  325;  3L  CaL  8G;  31i  CaL  695;  legislative  UlS- 
Ctnslona  Im material,  2B  CaLCaj  41  Cal,  14(5  e  particular  provision,  etc. » 
ccmtnils,  Civil  Code.  sec.  3534;  7  Cal.f^S;  retrospoctivo  construction  noe 
favored,  27  CaUl5:^;  tltlo  as  aUL  Iti  CaL3<ja;  iVi  CaL  512;  3(1  Cal,6!^5;  4? 
Cai.  222:  61  Cal.  300;  62  CaL46FL663;  wurdii  and  phrases,  a^i  to.  sees,  15. 
le;  17;  13  Cal.  519;  24  Cal.  53:1;  4i  Cal.  33i:  and  whero  error  In.  see  28  Cal, 
265;  31  Cal.  lU.  Spp^nl  /aw,  51  CaJ.  IfiO,  Time,  statu te^j  flxinjf,  ^t^ 
CoafPl7TATioif  Off  Time,  sec.  i2rt.  Yariom  cases,  40  CaL  4lJ7j5ii5,  i^, 
m;  60  Cal.  64,  70, 8^;.  I5a,  m.  If 5,  24:^.  la,  .^1 :  51  CaL  3,  n.Zl^,  3HB,  406, 
4TS ;  53  CaL  21 ,  l^K  38(j,  4IGk  475.  4H2,  5TI :  n^id  st?rt  under  CossTiTutloi?- 
ALITY,  Gonstruction  of  iriatruraenta  -  i?3W(|i,  51  Cal.  473 :  seo  Uff DKR- 
T  AK I N  G.^  G  K  >■  (5  IE  A  i.LT»  Br  (v  W  ]  ji ,  a  u  d  Co  K  T  n  ACTS .  infra.  Ch  arttrt^ 
m  CaL  e47.  Contracts" ConilEtlcnii  in,  Sc^c,  457n ;  27  Cal.  27 ;  53  CuL  721 : 
foJf  el  tute.  impfjaiiis/ Sir  icily  coil  ^tnied,  1  CaL  5r>;  4  J  CaL  248:  iuHuranca 
policy,  51  C.hL*H>1  ;  HcPtlrii^  r.  Svealun.  Co..  FpP.  12th,  1SH0,4  i*ac.  CL. 
J.B35;Fl8hbecltP.PlifleTiixIns.Co.,  March  24thplS8(l.5Pac.G.L.J.2l2; 
Willlanis  IT.  Hartford  F.  Ins.  l^,  >Lirch  2JJt;j,  IKsO,  ft  Pac.C.  L.  J.  2-.'7; 
InterpnJtatiOn  of,  C\v\\  Cork,  fi«cs.  HB5-biBl.  1731. 1733. 1734.2053^3534- 
3533.  aSMl,  354i:  Political  Cyde.  sec.  a22J;  3 J  CaL  37(3:  50  Cid,  ^07,417,5:5; 
51  Cal.  94.1Mh  H®,  223.610.  5,H,  r>2  Cal.  StOii.  «J1;  5H\d.|#:  leLise.lMl'al. 
.■W6:  51  Cal.  230:  53  Cal.  4hi ;  prouiUs-sory  note,  i  liamb(^tlalu  r.  Pac.^oal 
G.  to.,  Feb.  1st,  leeo,  6  Fae.  C,  L.  J. ::  stipulation*  al  Cal.  m.  littih. 
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construction  aai(14nterprctation  of.  15  Cal.  21;  17  Cal.  44;  23  Cal.  227;  24 
CAUm:  ^cSTliri;  SbOal.88;  29  Cal.  407;  41CaL485;  47  Cal.  151.453;  f<i 
Cal.  171.-422, 485,  A32, 613. 055;.  51  C2ll.  £4,  IbS,  108. 353. T>40;  52  CaL  579. 655t 
53  Cal.  135:  description  iu,  sec. 2077  and  notes;  34  Cal.  334^  60  Cat  321,  . 
333:  52  Cal.  154.  579:  mistake  In^Leonis  v^Lazzarpvlcb;  June  4tl)»18aOL; 
6  Pac.  C.  L.  J.  402:  toxes,  for,  50  Cal.  70;  51  Cal.  193:  53  Cal.  €68;  Grima 
r.  O'Connell.  April  7tli.  1880, 5  Pac.  C.  L.  J.  2^)4;  Heant  t*.  £sgiestone« 
Aug.  18tli,  1880.  OeneraV*/,  sees.  1856>18ti0  and  notes.  Jfortgagetj  sec* 
744:  51  Cal.  188;  53  Cal.  487.  Powers  of  attorney,  47  Cal.  842:  48  Cal.  34«; 
51  CaL  ICS.  Wills,  see  Civil  Code,  sees.  1310, 1317-1851, 1376;  36  Cal.  75; 
48  Cal.  165, 568. 643;  49  Cal.  76, 506;  50  Cal.  505. 

§  1860.  For  the  proper  construction  of  an  instrument; 
tbe  circumstances  under  which  it  was  made,  including  the 
situation  of  the  subject  of  tho  instrument,  and  of  the  par- 
ties to  it,  may  also  be  shown,  so  that  the  judge  be  placed 
in  tho  i>osition  of  those  whose  language  he  is  to  interpret.' 

Construction  of  instmmentc— sec.  185C». 

.'^Surrounding  circumstances— may  be  shown,  Civil  Code,  sec.  1647; 
10  Cal.  95, 589;  12  Gal.  148;  13 Cal.  116;  18  Cal.  137;  22  Cal.  150;  25  CaL  440i 
26  Cal. 88;  29  Cal.  299;  33  Cal. 202;  47  Cal. 67;  4a  Cal.  165,369:  hy  nand 
evidence,  11  Cal.  194:  15  Cal.  21:  22  Cal.  497;  23  CaL  339;  82  C^.  II;  50 
Cal.  595 :  usage,  sec.  1870.  subd.  12 :  descriptive  part  of  conveyance,  see, 
2077 1  34  Ca034. 624;  38  Cai.  600;  38  Cal.  482. 

§  1861.  The  terms  of  a  writing  are  presumed  to  nave 
been  used  in  their  primary  and  general  acceptation,  but 
evidence  is  nevertheless  admissible  that  they  have  a  localj 
technical,  or  otherwise  peculiar  signification,  and  were  bo 
used  and  understood  in  the  particular  instance,  in  which 
case  the  agreement  must  be  construed  accordingly. 

Peotdiar  signification  of  terms— may  bo  shown,  14  Gal.  23;  34  CaL- 
621;  47  CaL  151:  compare  Civil  Code.  sees.  1644. 1645. 

§  1862.  When  an  instrument  consists  partly  of  written 
words  and  partly  of  a  printed  form,  and  the  two  are  in- 
consistent, the  former  controls  the  latter. 

bompare*>Civil  Code,  sec.  1651. 

•§  1863.  'When  the  characters  in  which  an  instmment 
is^  \i«^:itten  are  difficult  to  be  deciphered,  or  the  language  of 
tho  instrument  is  not  understood  by  the  court,  the  evi- 
dence of  persons  skilled  in  deciphering  the  characters,  6i 
who  tmdcrstand  the  language,  is  admissible  to  declare  the 
characters  or  the  meaning  of  the  language. 

See— sec.  1870,  snbds.  9, 10,  smd  notes. 

§  1864.  When  the  terms  of  an  agreement  have  been 
intended  in  a  different  sense  by  the  different  parties  to  it, 
that  sense  is  to  prevail  against  either  party  in  which  ho 
supposed  the  other  understood  it,  and  when  different  con- 
structions of  a  provision  are  otherwise  equally  proper; 


tnat  IS  to  \ie  taken  wlucli  Is  most  f  ayozablQ  to  th«i  pazty  In 
tvhbsd  favor  the  provision  Ttvas  mado. 
Compare— ClvXl  Code,  sees.  l«4a,  1651. 

§  1865.  A  writljen  ucftlce,  as  well  as  eVBty  other  TTrlt* 
i^g,  is  to  be  constnied  according  to  tlie  ordinary-  accepta- 
tion of  its  terms.  TJxus,  a  notice  to  the  drawers  or  in* 
dorsersof  a  bill  of  exchange  or  proinissoi;^  note,  tliat  It 
has  been  protested  for  want  of  acceptance  or  payment^ 
niust  be  akHd.  to  import  that  the  same  bas  been  dulv  pre- 
sented for  acceptance  or  pa^pnent>  and  the  samo  related, 
and  that  the  holder  looks  tor  payment  to  the  person  to 
wham  the  notice  is  ^iven. 

Qr^lnarF  acoe|aation->see  sec  1861;  cempaireClTa  Code,  sec  1644: 
notice  of  <dis!)oxu>r,Clvll  Codew«ecS143{  t  CaL213;  S  Cal.«26i  UCaL 
160;  24€ak<S79i. 

§  1866.  ^Vlien  a  statute  or  instrmnent  ia  equally  sos- 
cfeptiUe  of  two  interpretations,  one  in  favor  of  natural 
r^ht  and  the  other  against  it,  the  former  is  to  be  adopted. 

;  §  1867.  None  bat  a  matenal  allegation  need  be  proved. 
Ililatoxial  allegation —defined,  seiv  463;  In  complaint,  see  Codi^ 
Pleading,  «ec426»;  480aLi3'J^  n»t  controverted,  see.  462. 

§  1868.  Evidence  must  correspond  with  the  substance 
of  tho  naaterial  allegations,  and  beielevant  to  the  question 
iq  dispute.  Collateral  questions  must  therefore  be  avoid- 
ed. It  is,  however,  within  the  discretion  of  the  court  to 
permit  inquiry  into  a  collateral  fact,  when  such  fact  is  di- 
rectly connected  with  the  question  in  dispute,  and  is  es- 
sential to  its  proper  determination,  or  when  it  affects  the 
credibility  of  a  witness. 

GoreBpondence  bidwem  evidence  and  aHegaitions— 28  CaL  €7: 
variance,  aecs.  469-471;  tender  cannot  he  iMteven  unless  pleaded,  ^ 
Cal.«97. 

Belevant  •Tldence— reqalretLJ  GaL  S29: 21  Cat  28:  S7  €al.422;  91 
Cal.253s  48€aL431^d45;  6mitJierjl^Bran<^l£.Co.,  Feb.l2Ui,  1850,4 
Fac  €.  I«.  J.962;  admissible  evidence  tinder  reQuIreaaent>aec  i876<an(l 
notes;  oblectlon  or  exception  to  evidence*  eecf>46i». 

boUalendilact-'Connectlngvsee.  1870  and  notes;  51€al75;  Bancroft 
»,Herlnghi,FeiU.4ji,  1886,4  Pac  <X  I^  ^,  «36;  entlrelf  Irrelevsmt,  41 
Cal.974;V  CaL  22M05r«8  CaL  7353  credU)Uit]r  «f  Witness,  sees.  1847 
anai8I0»sttbd.l6. 

§  X869L  Each  partj-  must  prove  his  own  afflnnative  al- 
lecfttions,  Evidenceneed  not  beglven  in  support  oJE  a  Mxe^- 
a^e  allegation,  except  when  such  negative  allegation  is 
at.  essential  part  o£  the  statement  of  the  right  or  title  on 
which  the  cause  of  action  or  defense  is  founded,  nor  oven 
iii  such  oaseT^hcn  theallegation  is  a  denial  of  theezistence 
pasTAL  APiPV2rniz.~«B* 
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of  a  document,  the  custody  of  which  belongs  to  the  op- 
posite party. 

AfBrmatiTe  allegations— admitted  facts  need  not  be  proved,  25  CaL' 
225;  85  CaL  906;  41  Cal.  127»  133 ;  43  Cal.  225 :  47  Gal.  20. 249 :  affinnatiTe  mat- 
ter in  answer  unproven.  disregarded,  5i  Cal.  »9 :  burden  of  proof,  sec 
I96I:  SOCal.  662:  81  CaL  104;  SS^al.  8d5;  Dougherty  v.  Harrison,  MDarcb 
5tli, i8dO,5Pac.  C. L.  J. 81 :  submission onpleadlngs» 52 CaL 99:  partlca- 
lar  allegations  to  be  proven,  31  Cal.  218;  61  CaL  217;  53  Cal.  713;  Grim  vJ 
Barney,  June  80th,  1880, 6  Pac.  C.  L.  J.  590. 

NegatlTre  allegation— some  eyldence  required,  26  CaL  611 :  denials, 
sec.  437n. 

SUmOIENOY  OF  ETIDENOS  IN  YABIOUS  OASES.  ^ 

Breach  of  promiaa  of  mairiage— Hanks  p.  Koglec,  Dec.  2Uh,  ISTa,' 
4  Pac,  C.  L.  J.  45«;  BolnpriPivs  u.  Boiilon,  Feb.  7tli,  IFU^fl.!  Facr.  C.  L,  J. 
63B.  Oarrler— iiotltt!  of  rtik'iit>r,  :il  J  i::ii.  bZl,  Cenifica.te  of  piuxbase— 
ice.  IftijaiiilnoLts;  4a  CaL  litJ:  5l>  CaL  liil^.  Contract-i^t^ai.fi.JL  Qon- 

3J C'LiL  lai:  5 J  CaL  ikj:  53  Cal. ^Jii.  Damagea-.->(J  Cal.  iltj,  iM;  bi  CaL 
ICS^^GO.  DiTorce-^SS  CaL  2tL  Ejectment— 14  CjiL  4*>5>  ti4Ji>;  L5  Cal.  2Si3, 
36 1;  JU  CaL  57 J;  23CaLflHi,  (ilS;  ^  CaL  aiiflj  J36  CsU.  {JS^Hl  CaL  4&5:  43 
CaLaSLJU-J:  44  Cal,  2sl,  38e ;  4VCrtl.  173.  2^^;  4JJC:U.253i  43  CaL  434,til4: 
4 J  tiaL  i^i  CO  CaL  21)0,  211 ;  51  CaL  1D^.4G5;  51  CrU.  3^L^  Forcible  entry 
and  dctalner^S  CaL  3t>l,  lYaud-^  CiJ.  iJ«5.  349.  G^neraUf— tie- 
gieoa  tjf  evicleme,  see,  JS2S  ff  i*-^.:  F'oof  rcijitlrcd,  s^c.  J>i:]«:  raltio 
nud^yffijctof  evidence,  s*;<-'.20C>L  Malleious  prosecution— 7  Cal.  257? 
|Cal.yt7i  2!>  C:iL  tfJ4;  41  CaL  H4;  M  CiiL  JWj  il  Cal.  UO;  61  CaL  18a. 
Marriags— sc!C.  lO&J.  suM.  30;  47  CaL  ti2l:  bi-eacli  of  prom 3 so  oT,  sco 
ULit  heiul,  tupra.  Mone^  paid— n-^uiLoii  for.  6:^  CaL  «l;  5;t  Cal.  6Hk 
Neglige  ncG-fiO  CaL  57S,  5S1:  62  CaL  BOi;  bi  CaL  35.  Poflaeaaorf  ac- 
tio ns-^fonerally,  laCal,  ]5«!  Si  CaL  3J 3;  Jl  €aL  4G1;  SSCaLSj];  4/ CaL 
632;  4FI  CaL  40W,  <jU  :  49  CaL  2iK??  02  <riiL  S?^.  Fowcr  of  atromoT— S^  CaL 
ajl.    Tax  aait^— d  1  Cal.  ispa,  53W.    Tresp  a$9  -W)  CaL  435, 49a. 

§  1870.  In  conformity  with  the  preceding  provisions, 
evidence  may  be  given  upon  a  trial  of  the  following 
facts: 

1.  The  precise  fact  in  dispnte; 

2.  The  act,  declaration,  or  omission  of  a  party,  as  evi- 
dence against  such  party; 

3.  An  act  or  declaration  of  another,  in  the  presence 
and  within  the  observation  of  a  party,  and  his  conduct  in 
relation  thereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  de- 
ceased person  in  respect  to  the  relationship,  birth,  mar- 
riage, or  death  of  any  person  related  by  blood  or  mar- 
riage to  such  deceased  person ;  the  act  or  declaration  of  a 
deceased  person  done  or  made  against  his  interest  in  re- 
spect to  his  real  property;  and  also  in  criminal  actions, 
the  act  or  declaration  of  a  dying  person,  made  under  a 
sense  of  impending  death,  respecting  the  cause  of  his 
death; 

6.  Af  terjproof  of  a  partnership  or  agency,  the  act  or  dec- 
laration of  a  partner  or  agent  of  the  party,  within  the 
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scope  of  the  partnership  or  a^ncT,  and  during  its  exist- 
'  ence.    The  same  rule  applies  to  the  act  or  declaration  of 
a  joint  owner,  joint  debtor,  or  other  person  jointly  inter- 
ested with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of 
a  conspirator  against  his  coconspirator,  and  relating  to 
the  conspiracy; 

7.  Tlie  act,  declaratioij,  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  eighteen  hundred  and 
fifty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the 
jurisdiction,  or  unable  to  testify,  given  in  a  former  action 
oetween  the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or 
liandwriting  of  a  person,  when  he  has  knowledge  of  the 
person  or  handwriting;  his  opinion  on  a  question  of  sci- 
ence, art,  or  trade,  when  he  is  skilled  therein; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing, 
the  validity  of  which  is  in  dispute,  respecting  tbo  mental 
sanity  of  the  signer;  and  the  opinion  of  an  intimate  ac- 
quaintance respecting  the  mental  sanity  of  a  person,  the 
reason  for  the  opinion  being  given; 

11.  Common  reputation  existing  x)revious  to  the  contro- 
versy, respecting  facts  of  a  public  or  general  interest  more 
than  thirty  years  old,  and  in  cases  oipedigree  and  bound- 
ary; ->_ 

12.  Usage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  mstrument,  where  such  true  character  is  not 
otherwise  plain;  but  usage  is  never  admissible,  except  as 

'  an  instrument  of  Interpretation; 

13.  Monuments  and  inscriptions  in  public  places,  as  evi- 
dence of  common  reputation;  and  entries  in  fsxaily  bi- 
bles, or  other  family  books  or  charts ;  engravings  on  rings, 
family  portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  there- 
of is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are 
presumed  or  are  logically  inferable ; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
seven. 

Balevant  avidenca  x«qair«d— eec.  186S  and  notes. 

^  BELEVANT  EVIDXiNOE. 

Snbit.  1,  PreolMe.fact— in  dlspfnte,  kinds  of  evidence,  see.  1827  and 
notes.  Subd.  2,  Admissions-account  by,  13  Cal.  427;  18  GaL  634:  84 
€al.  180:  60  CaL  438 :  accniiesoence,  by, see  note  to  sabd.  3,  infra;  13 Cal. 
427;  22CaL232;  50Cal.438:  acknowledgment, by» 22 CaL fi«5:as8eas«ent. 
)jy,»VfA>m}  compromise,  not  by  offer  to,  sec,  2078;  comisel,  by,.5 
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Cy-B;  S2  CiL  tS2t  entrtcft  lr»  iW-  EME  anfl  ^^^l  "^IW^^s,^?.  ■««, 

« cal. ^4^.111(1 809 miiacrApff I jotATrvB  ALLEaATioss,  sec*  lefi^i: 
riliU^tlon  pr  »tlTertJ£eiiicnC.  by*  »€uL  25;  relevancy,  of.  fiec.  1^:  4» 

uidiiotf3tdBamo*ir7mt-^  ti?atlinaay*liy*a  C^U.  J96;.  22  Cal.  232;  43  CaL 
486: 4(^€aL  125;  iaJu&ofpiec_aLMtI.iubil  4 :  witness  teatlfYlog  to,  sec 
]&19k  Confcssions—iicqulcscenre,  from,  seo  Bat«  to  iubcr.  ^  itt/Voj 
eTlmljmlcas^^,lD,5a€aL4]ri:  silvan  &fd4es,.Ln;,ii;c,2079:  not  volrnitafTi 
ImLilmiial tJje,  415  Cal ,  442*  Sabtl.  3 .  G  cindac t  in  preaeiice  of  aiLOtliflr— 
»c(ralETSR!ttre.»cinilB3lon  flr  rci|ifes*:iaia  Implied  f  r0m,K  CaL  IW;  49  C*l, 
lilt  tanviii^tUiii^m  Crit-ijnTt  4A  tal,  nui  eviaf'nre  aJmisalbld  nnaef 
tW^iLejKl.Sital.  *il3;  i\o\t[i^  u.  All  Tute,  Jan.  JSrd,  lB8*h  <  Pac,  C.  L. 
#.  i^l :  pr^srnc**  of  nerxTSKJ,  clnclaratloiia  ntust  Ijo  mado  m^  SS  CaL  eifi. 
&ul)(L  f .Heccdcni^a  declaratiQna,,  etc— as  to  fclatlre?*  compare,  «ea 
]B52 :  again  St  interest,  as  to  rcaJlr,  coirriiare,  sec.  IB5S;  4»€at.£M:  djlAff 
declaraU  tins.  Ill  trtmliiiiLci^scs,  ]t>  Causa ;  U  0^-1^%  l*Cal*]&&;21CaE 
SCSI  2*  Cat-  n,«0  ;  »5^Cal .  41 ;  4a  tah^l  j  44  Cal,  435  ;  «>  Cal*«62  ;  &t  Cttl*  MJ. 
SuM-^Bartner— ftft^vr  iliie]aratlmiof*partDer3mpliOi>ks,4*  CaL  109: 
Butler  F.BeacIt.  Ula/  StitU*  lbsi[>,5l"3sc*  C.  L*J.44i:  during:  esJrtencs  of 
imrtucr^hlp,  on  I  !r ,  '-a  i  C;i  r,  lul ::  fit  tcr  proof  of  partticrahlpL  i  Cal  .98 ;.  «CtK 
fSiS ;  t  CuX  iiy ;  4 1  Caf.  SSJ.  Agent  ^u:  tor  deciaral  Ion  eU  after  proof  of 
ttioflOTirrr,  H  tTuL  35 ;;  ^J^CaL  152 ;  39  rail  25^:  40  Cal.  3%.  aadieeai  Cal. 
Cis  Willi  inficoijo  cf  &g:i'itcy^  I  CaL2?l  l  i?3  CaiL  46«£  durlwexiat^nice  of 
isreircv'.SS  Cal*  fiTl :  forurtrr^  part  «£  tne  rfj  f€st^.  see*^ IS&Cr^  andl  see  _ 

n^tG  to  fi  uTj<l.  7,  iN  ^m  ?  1 1  'si  i .  2ii.  45Li :  i>  CaL  2&I ;  U  Cal.  3.1 :  ipplicatiotl 
to  eorporition  DUii^er3,4^  €al.  1T5;  i%  CnL  5^7;  4^  Cal.  243.  Joful  in- 
t^jregt— rt'qu]site/i  Cal.  145:  of  CcfenJant  utitJ«rT(?<l,aAi^Rtii3tetber 
*lcryiulaTitf*^lii3iillcicnt,  6a  C<il.  650 :  particular  re[atlonp.gcneraUr>  eflc» 
IS  IS.  fcubtl.  e,  OoconspLraiors— act  er  tlcclaratloit  aa  tc^,  ©Cal,.  15;  47 
Cal.  jaj;  i'}  €[iL  lOlv  irr,  6^3.  SuTia.  Ih  Hca  ^afcfi— 6cc.  1S5UB.  SuM.  S, 
Former  teatiraony  of  dcoed^t,etc.-l5  CaL  ^75;  16  Cat.  nH  «Cal. 
2fi5;  4T  CaL  asi:  out  of  JiidstllrtUm.  dtit'-i  not  aiyily  to -witness  ©Dt  of 
eounty ,  £  I  CaL  6SJ.  Sabtl.  &,  Uxperta-^k  greo  of  skill  re<iTa3lt<?^  &  Cal. 
47t  t>  Cal.  se?  31  CaL  115;  47  CaL  3?^;  50  CaL  4B2;  Estate  of  Toomes, 
Aiitli:th.  IS^O,  yrac.  C.  £.  J.  28y  1  nauihrrliiui^as  to,4i  CiiJJiaf.^4J,  3sa; 
blCaL4ijJ:  t<^cbnlf*al  inattc*rH,.ln.  ace.  lytiU*jCaL  109::  testimony  of, 
TV'Iicii  unci  tiow  f arreceivaiiltv  HV  tJaL  3tT ;  11  CaL 4 16 :  40  Cal,4»5^  6a  CaL 
CjILst-it&of  Toyme5»AprH7tli.  IbijO^^arac.  C.L.J.2i5«r  cnanestiOn  of 
*anlty,«.'0  taha.  m  ana  m^i  ■  ,  iV^/rtr.  Siibd.  10.  Sanitf^-optnlQi*  ef  wit-* 
noa  3  on,  43  CaL  32 ;  Es  tati^  f  I  fl  Ltoni€*s.  Apr  11  ttb  .  1«S0,  &  Fac.  C,  I,.  J.  zafc, 
giibil.  lUCommoti  reputation— pubilc  or  Ecucral  iDtcrcst^^  Cal.  4Sj 
Hottoprovo  tartnersbtp,  S-CaLSS;  t  CaJ.4[iS:  pedigree,, dedarstloti  Of 
dCfcedeut.cto,.  BCC*  la52:  bouuaarj,  2  CaL  45;  '^i  CaJ.  £54.  Subd.  12, 
Dsago— tbaractcr  flf  cOnttiict.expialaliMr,  n  CaL  4^5;.  60^  CaL  43Sj  of 
tratie.  4  CaL  204  j  4B  CaL  «34 ;  mining:  cui^oci?^  etc.^se<:.  tl^  and  notei  34 
CaL  429.  Siibd.  11^  Common  reputation.— pftdigroe^etc.^ see  note  to 
AubcL  11  f  I  upra.  SubtL  H,  Contents  o  f  writing-^&cro  oral  eTiclontf e 
■almissf lile^seo  sees.  1&55, 1  a5&  an  d  n  ote.'?,  Subd .  I5r  Indirtct  OTidence 
*-gciieratlj%.seca.  1957-1&G3:  JnfccTucc^.sprs.  V'S^S- lytiO:  jresimipUons, 
B::?cs.DaMH6U  ltJ8?Kl963;  Inatance^tof  Infeitmtlal  evldciicoK*Cal.  262; 
UC;a]*S7t  46  CaL  m\.  EisBhect  v,  Pliceidx  Ins*  Co.STarcli  24th,  1880,'5 
Pair.  C.  L*  J*  ai^:  presiimptive  evidence  of  ownerabip,  Bl  CaL  ml. 
Subd.  ifi,  Credibilify  of  uritneBB— tiee  aecs.  1&47^  iJidiSt  assallinir  for 
lio3tllUy^51iCaL3S0. 

UVIiUmuH  ADMTSRTBLB  HT  PABTIOULiUt  OASES.     , 

Aoooont— IS  Cal.  437;  6^  Cal.  108.  Amended  oompIaiht-<}I  CaL  223. 
An8wex^9Cat.87, 168?  19  Cal.  172.  Oontract— conditions,  perfcha*" 
anoe  of •  Wimamav.  atttCord  Fixe  Ins.  Co.»  Marcb.  2iMlu  1880»  ft  Pac.  C. 
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L.  J.227.  Oonyertion— 15  Cal.  412;  IS  CaL  82.  Ooiporation— M  Cal. 
ISO.  Cross  dein:ipd— ?ccv  444  Damagca— 1  CaJ,  Z^ii  *  Cal.  4U;  6  Cal. 
&j,23!is  I4<;al.4i4;  IS  4;aL  43J.^;  ai  t.::.L  4372.  Bobria-la  €aL  4";0,  E::- 
oape-PoUyeM  Code,  sec  4182,  £3Ccr:iptiona-l5  Cal,  266,  FojclMo 
ontTTi  exc-^l  CaL^JOj  2SCaL5.T3,  rraud^T  CiiL  SQl;  Vi  CaL  465i  1^ 
CaJ.W;  'i3  CaL  531;  :34  CaL  l(H5;  Bancroltt^,  Hcrln[^M.  Feb.  4lb>  ISSO,  4 
Pae .  €,  Ih  J.  Jsaa  XndoTBflmont— ^  Cal.  1 3  L  L  and  cases-M?jiectmcEt^ 
4  CaL70;  10  CaL  43^?  UCaL  2  :3;  21  CaL  221;  2i  CuF,  1^4 j  M  CaL  310:  2S 
CaL  m:  m  Cal.  2W.C[;.5; -II  C:il.  afi3:  44  CaL^M;  4iJ  Cal.  ,&4f)j  47  CaU  IdU 
2fi3|  4S  Cat  l&4,i08:  4il  CjiI.  Sk^;  6fl  Cal.  W,  142:  S3  Cal.  39,  43(3^  forci- 
ble entry,  37  Cal.  w:  Mejtlcanjfrjint>  Si»  CaL  3 12:  Cbapman  v.  Qulntip 
Marcli  f3Lh,  18B0,  A  Pac  C*  L,  J,  1G2!  mJnlAff  claluiS,  3fi  CaL  2U, 
tlO:  jposse^sory  scUods,  generally t  12  Cal.  50:^1  CaL  £98;  £3CaL2SI. 
S36;  :?ICaL253^  21>CaL4l^;  aeCaL^n^ta:  37  CalJaO;  40  Cal.  ^JD;  43  CaU 
217, 485^  MCaL  470;  48  CaL  m,  ^4fi:  *0  CaL  195 :  public  lanO^,  27  CaL  87  i 
28  CaL  408,433;  3lCaL4tilj  37  CaL  SEi);  47  CaL  'JC5i  49  Cal.  242;  W  Cal- 
64, 105;  Cbamnaa  *?.  Oulnii,  March  13tli,  lfiSO.5  Pac.C.  L^  J.  \&2\  Knlgbt 
fi.  Bocbo,  Mflrcb  I3tru  i^,  5  l*ac  C,  K  J.  10(1:  quletlug  title,  £3  CaL 
IM;  31  Cal.  6*4;  49  Cat  3T4j  Wilson  f.  MaULson  ct  al.  Ai>rU2CtIi>  1880.  * 
Pac  C  J^J.  34(1.  I,ibel  and  alander-scc.  4(il :  3P  <  ;iL  ^4;  44  Cal.  641; 
51  Cal  7a,  limitations— Slut ute  of,  J5J  CaL  2ii2.  ^allciona^  praneGQ- 
tlon-l«  €al.  B3 ;  35  CaL  373i;  3!>  CaL  4^;  44  CaL  fiCa.  Mamage^^rcacb  <jf 
prcnnistdf,  47  Cal.  194.  JregliEence-27  t^aL  425;  35  Cal.  247,534?  3ft  CaL 
255,573;  4*4  al.  27 J;  43  CaL  4 IT;  44  Cal-  513;  4S  CO,  324;  48  Csi  42ej  » 
Cal.  1,578.  HotB-5fiCal.  162-  Jfotice— ronRtnicTlTc.l2Cal.^tl,  Serr* 
laos-Hactlonfor,2#Cal.3yy;  2eCaL3tK5;  A2i::\L4C^',  r,  C:vL  236:  U  C^ 
43 ;  60  CaL  J222.    Tax  <aits~^l  Cft^  23^   Trespaaa-r45  CaL  UO; 


TITLE  H. 

Of  the  Kinds  and  Degrees  of  Evidence. 

Chap.    I.  "Knowledge  of  the  coart,  §  1875. 

II.  Witnesses,  §§  1878-1884. 

ni.  Writings,  §1 1887-1951. 

IV.  Material  objects  presented  to  the  senses,  other 
than  writings,  §  1954. 

V.  Indirect  evidence,  §§  1957-1963. 

yi.  Indispensable  evidence,  §§  1967-10T4. 

Vn.  Conclusive  and  nnanswerable  evidence*  §  1978. 
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CHAPTEB  I.' 

KNOWLEDaB  OF  THE  COURT. 

S  1875.  Certain  facts  of  general  notoriety  aasnmed  to  1>e  tnie.   SpecU 
ficatlon  of  such  facts. 

§  1875.  Courts  take  jadicial  notice  of  the  following 
facts : 

1.  The  true  signification  of  all  English  words  and 
phrases,  and  of  all  legal  expressions; 

2.  Whatever  is  estaolislied  by  law; 

3.  Pablic  and  private  official  acts  of  the  legislative,  ex< 
ecutive,  and  judicial  departments  of  this  State  and  of  tho 
United  States; 

4.  The  seals  of  all  the  courts  of  this  State  and  of  tho 
United  States; 

5.  The  accession  to  office  and  the  official  signatures  and 
seals  of  office  of  the  principal  officers  of  government  in 
the  legislative,  executive,  and  judicial  departments  of  this 
State  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every 
State  or  sovereign  recognized  by  the  executive  power  of 
the  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  juris- 
diction, and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  ap- 
propriate books  or  documents  of  reference. 

JUDIGIAL  NOTIOE. 

Snbd.  1,  Meaning  of  English  words  and  phrases,  eto.— 41  CaL  477; 
49  Cal.  698;  51  Gal.  429.  Sabd.  2,  Established  by  law-whateyer  is. 
Statutes,  80  CaL  253:  District  Courts,  before  amdts.  1880, 17  Cal.  371;  37 
Gal.  241 :  42  Cal. 400;  48  Cal.  178.  Subd.  3,  Official  acts  of  governmental 
departments— Congressional,  27  Cal.  167:  of  State  Legislature,  43  Cal. 
560;  82  Cal.  171:  Judicial  department,  before  Code,  31  Cal.  229:  pri- 
vate acts,  before  Code,  32  Cal.  447 :  removal  of  county  seat,  47  Cal.  488. 
Subd.  4,  Seals— patent,  14  Cal.  467.  Subd.  5,  Chief  governmental  offi- 
cers—incumbency, signatures,  seals :  before  Code,  15  Cal.  53 ;  32  Cal.  106. 
Subd.  8,  Laws  ox  nature,  etc.— geographical  divisions,  1  Cal.  9:5  Cal. 
140;  39  Cal.  40:  streets  of  city,  Whiting  v.  Quackenbosh,  March  13th, 
1880, 5  Fac.  C.  L.  J,  153,  Books  and  docnments-as  aid  see  sec.  1936. 
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S 1878.  WltoeasM  defined. 

S  187*.  AUp6rMiM«aptf>leotperoeptioD8ttidooiBioiinlcationi 

witnesses. 
S  1880.  Fersons  who  caanot  testify. 
I  l§Sl«  Pinons  In  eertiOKreletlana  to  Dirties  p 
I  188S.  Whenpnyuegedpersoosmmttestuy. 
I  186S.  Judge  or  a  Juror  may  be  witness. 
1 16M.  Wbenaninteimtttertobeswom. 

§  1878.  A  witnoss  is  »  person  whose  declamUdon  under 
oatli  is  received  as  evidence  for  any  purpose,  whether  each 
declaration  be  nxade^  on  oral  examination  or  by  deposition 

or  affidavit 


Oral  examination— sec  1846:  general  ralas  of,  sec  aOl2e(  mg. 
I>epositio]i--secs.  20l»-20S8. 
AffldaTit-eeos.  SOOB-aOU. 

§  1879.  All  persons,  withont  exception,  otherwise  than 
is  specified  in  the  next  two  sections,  who,  having  organs 
of  sense,  can  perceive,  and,  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  witnesses.  Therefore, 
neither  parties  nor  other  persons  who  liave  an  interest  in 
the  event  of  an  action  or  proceeding  are  excluded;  nor 
those  who  have  been  convicted  of  crime;  nor  persons  on 
account  of  their  opinions  on  matters  of  religious  belief; 
although,  in  every  case,  the  credibility  of  the  witness 
may  be  drawn  in  question,  as  provided  in  section  e^hteen 
hundred  and  forty-seven* 

Competency  of  witnesse»--no  ezclnaion  for  religions  belief,  17  CaL 
CIS:  nor  for  nattonrtlty  or  color,  45  CaL  57:  attorney  ss  witness,  48.  CaL 
382. 

Persons  inoompetsnt— to  be  witnesses,  sec  18SB. 

§  1880L  The  following  persons  cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination; 

2.  Children  under  ten  years  of  age,  who  appear  Incapa- 
Ue  of  receiving  just  impressions  of  the  facts  respectmg 
which  they  are  examined,  or  of  relating  them  truly; 

3.  Parties  or  assignors  of  parties  to  an  action  <<r  pro- 
ceeding, or  persons  In  whose  oehalf  an  action  or  proceed- 
ing is  prosecuted,  against  an  executor  or  administrator, 


^.  WTTSESBaOk  §  188^^ 

upon  a  claim  or  demand  against  the  estate  of  a  deceased 
person,  as  to  any  matter  of  fact  occurring  before  the 
death  of  such  deceased  person.  [In  effect  April  IGth^ 
1880.] 

SUBDiYisiOK  2.   Children— 10  Cal.  ffi. 

SUBDIVISION  3.  Parties  to  actioa  against  eammtor,  eto.-4la!m, 
for  family  allowanee,  InsppllcsUe  to,  52  CaL  fl68:  applies  to  nominal 
parties,  50  Cal.  420 :  party  may  testify  in  behalf  of  estue,  51  Cal.  618;  52 
cal.33b:  depositions,  when  not  admissible,  51  Cal.  101:  assignors  of  par- 
ties, included  by  amdt.  1880;  as  to  any  matter,  etc.,  before  death,  etc., 
added  by  amdt.  1880. 

S  1881.  There  are  partienlar  relations  in  which  it  is  the 
policy  of  the  law  to  encourage  confidence  and  to  preserve 
it  inviolate;  therefore,  a  person  cannot  be  examined  as  a 
witness  in  the  following  cases: 

1.  A  husband  cannot  be  escamined  for  or  against  hid 
wife,  without  her  consent;  nor  a  wife  for  or  against  her 
liusband,  without  his  consent;  nor  can  either,  during  the 
marriage  or  afterward,  be,  without  the  consent  of  the 
other,  examined  as  to  any  communication  made  by  one  to 
the  other  during  the  marriage;  but  this  exception  does 
not  apply  to  a  civil  action  or  proceeding  by  one  against 
the  other,  nor  to  a  criminal  action  or  proceeding  for  a 
crime  committed  by  one  a^inst  the  other. 

2.  An  attorney  cannot,  without  the  consent  of  his  client, 
bo  examined  as  to  any  communication  made  by  the  client 
to  him,  or  his  advice  given  thereon  in  the  course  of  pro- 
fessional employment. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of 
tho  person  making  the  confession,  be  examined  as  to  any 
confession  made  to  iilm  in  his  professional  character  in 
the  course  of  discipline  enjoined  by  the  church  to  which 
he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined  in  a  civil  action  as  to 
any  information  acquired  in  attending  the  patient  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient. 

5.  A  public  officer  cannot  be  examined  as  to  communi- 
cations made  to  htm  in  official  confidence,  when  the  pub- 
lic interests  would  suffer  by  the  disclosure. 

SuBDi VISION  1.  Hnsband— when  may  be  witness  against  wife,  53 
Cal.  425, 

SUBDivisiOK  2.  Attorney— prlTlleged  comnnmicatioiiB,  5  Cal.  450; 
40  Ca).  284 :  not  privUeged,  23  Cal.  331 ;  2d  Cal.  48 ;  36  Cal.  489 :  strict  cod- 
Btraction.36CiEa.488. 

Subdivision  3.  Confession  to  priest— privileged  proYlsion  inap- 
plicable. Estate  of  Toomes,  April  7th,  1880»  5  Fac.  C.  L.  J,  286. 
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51882  of  the  Code  of  Civil  Procedure  of  the  State  of 
ifornia  is  hereby  repealed.    L^^n  effect  February  28th, 
1876.] 

§  1883.  The  judge  himself  or  any  juror  may  be  called 
as  a  witness  by  either  party;  but  in  such  case  it  is  in  the 
discretion  of  the  court  or  judge  to  order  the  trial  to  be 
postponed  or  suspended,  and  to  take  place  before  another 
judge  or  jury. 

Jiutioe-2  Cal.  860. 

Jaror-48CaL90. 

§  1884.  IfV^hen  a  witness  doesnot  understand  and  speak 
the  English  language,  an  interpreter  must  be  sworn  to  in- 
terpret for  him.  Any  person,  a  resident  of  the  proper 
county,  may  be  summoned  by  any  court  or  judge  to  ap* 
pear  before  such  court  or  judge  to  act  as  interpreter  in 
any  action  or  proceeding.  The  summons  must  be  served 
and  returned  in  like  manner  as  a  subpoena.  Any  person 
so  summoned,  who  fails  to  attend  at  the  time  and  place 
named  in  the  summons,  is  guilty  of  a  contempt. 

JLnterpreter-Bl)ort>hftnd  notes  of  testimony  taken  throosb,  People  r 
Lee  Fat,  April  8th,  1880, 5  Pac.  C.  L.  J.  282. 

Snbpana— 600. 1965  et  teq. 

Oontempt-MCSt  1209,  WSk 
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CHAPTEE  in. 

WHITINGS. 

Akt.  I.  Writings  in  QvhtbihaXm 
IT.  Public  Writings. 
m.  Private  Writings. 

ARTICLE  I. 
Writings  in  General. 

S1887.  Writings,  public  and  private* 
1888.  Public  writings  defined. 
188D.  All  others  private. 

§  1887.  Writings  are  of  two  kinds: 

1.  Public;  and, 

2.  Private. 

§  1888.  Public  writings  are: 

1.  Tho  written  acts  or  records  of  the  acts  of  tbe  sover- 
eign authority,  of  official  bodies  and  tribunals,  and  of  pub- 
lic officers,  legislative,  judicial,  and  executive,  whether 
of  this  State,  of  the  United  States,  of  a  sister  State,  or  of 
a  foreign  country; 

2.  Public  records,  kept  in  this  State,  of  private  writings. 
SxTBDivisiON  2.    Certified  copy  from  records— as  primary  evi- 
dence, 49  CaL  210;  52  Cal.  171. 

§  1889.  All  other  writings  are  private. 

ABTICLE  II. 

Public  Writings. 

1 1802.  Er»i7  cMtem  entJtleil  to  Inspect  mid  copy  jmbllc  writings. 

I  18:)3.  Public  (^mcertJ  VquhiL  tog\VG  coplca. 

i  1894.  FcmfltliKliof  public  wrltinffJs. 

i  1895.  Laws,  writ teu  or  ujiwiittCQ, 

i  1896.  Writtralawiiclc?(liictL 

\  1897.  Constitution  rjuI  fftatntes. 

i  1898.  Pi!l^tn7  ana  private  fttAto tea  rlBfinfrtL 

i  1889.  UuwTlttenbwileflned. 

I  1900.  Buui€9  cuntaliilnff  laws  presumed  to  be  correct. 

i  1901.  Puiiljo  seal  anthtntlcntosn  law  or  document. 

i  1902,  Otiierrvldenceor  laws  of  otiipr  Rtares. 

1903.  R«i^n:iEii]Aliist&tttte5.  howfarc]Vldeiii:0. 

1904.  Judicial  i-^corddeftneiL. 

1905.  Rcxr)r«1,Iiowauthi]r]Cka,tMasovl«]eace. 
1 1906.  Record  of  afortitgacouDtty,  how  nutlientlcated. 


Bt  2098-8  wjaxntrsL 

IWt^  Oral  (^Tldtnpf!  v/t  a  f f^M^B  irniKl. 

Ifai^  Jitf '^4^t  of  ^AikfT  J  udtcLif vrJeni.  whta  t 
I&^O,  W  b  F  ro  |»rvt  I  f4  a  r  n  1 41  im  vk-p me^l  t  b«  ttiQIA. 
l&ll.  Tr^n:tdpeintil  iLdJuiiifeilfn  niuUment. 

1&13.  Kiwurtlof  Mii3therB£at<?,ltJett«ct 
191*.  Epr*vri.l  of  ftonirt^pr  tulmlitOtf, 

191  i.  U  auj]#r  of  t  nn  i^t^fh  Id  f  n  re  eorJ*  , 

Ifilf.  TtjejurlsJJrjtioii  in?ei>s.^ ry  1  h  3t  1  u^fSMIit. 

lOI^  liiinut^rof  [ij»viitjcoUier^fllriala4ji!murjiitl» 

l^n.  Public  re I'OM  of  prWaiftWTitSnjtCiTlilpnce. 

192\.  «f  us]  ic«'A  Judgoiefit  tu  otLer  Sta.l4:»,  hov  proyed, 

in^ J.  *: n MI  f  Tit!!  or  fttht-T  fl file lAl  CCrl Ifi fJltCS, 

Ifj-i L  I* r.t V 1  -5 1 i>rn  t II  iTK' b 1 1 n [H  a  f? Fai i  a  a \*pi y  U  Tetrttsrles. 
102*V.  <^f  rtHJcatea^jf  isurr'tiasa  rrimary  tv  tnlf  ncn  of  omKrshlp. 
I£i2iii^  ILQ Ul«^$  tuiul (^  Ly  u^ [;4irs  or  l>aair[Iit  pi  iuuury  g vJddBce. 

§  1892.  ET^rv  citizen  has  a  right  to  inspect  and  take  a 
copy  of  any  public  writing  of  this  State»  except  as  otber- 
wise  expressly  provided  by  statute. 

Pablio  reoordsi  •to«,  op4n  to  Impoction—PolItleBl  Code,  sec  lOtt. 

K§  1893.  Every  public  officer  having  the  custody  of  a 
ublic  writing,  wmch  a  citizen  has  a  right  to  inspect,  is 
ound  to  {dve  him^  on  demand,  a  certified  copy  oi  it,  on 
payment  of  the  legal  fees  therefor,  and  such  copy  is  ad- 
missible as  evidence  in  like  cases  and  with  like  effect  as 
the  original  writing.    £tn  effect  July  1st,  1874.] 
Ooitifiod  copy-^pom  records,  as  primary  evideiice,  49  CaL  210. 

§  1894.  Public  writings  are  divided  into  four  dusaes: 

1.  Laws: 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  record's,  kept  in  this  State,  oT  private  writings. 

§  1895.  Laws,  whether  organic  or  ordinary,  are  either 
written  or  unwritten, 

§  1898.  A  written  law  is  that  which  is  promul^ted  in 
writing,  and  of  which  a  record  Is  in  existence. 

§  1897«  The  organic  law  is  the  constitution  of  govern- 
ment, and  is  altogether  written.  Other  written  lax^  aro 
denominated  statutes..  The  written  law  of  this  State  is 
therefore  contained  in  its  Constitution  and  statutes,  and 
iu  the  Constitution  and  statutes  of  the  United  States. 

§  189a  Statutes  are  public  or  private.  A  private 
statate  is  one  which  concerns  only  certain  designated  in*  ( 
divlduals.  and  affects  only  their  private  rights.    All  other  I 


statutes  are  public,  in  wliicU  are  mcluded  statutes  creat* 
ing  or  affecting  corporations. 

§  1899.  Unwritten  law  ia  tbe  law  not  promulgated  and 
recorded,  as  mentioned  in  section  eighteen  hundred  and 
ninety-six,  but  which  is,  nevertheless,  observed  and  ad- 
ministered in  the  courts  of  the  country.  It  has  no  cer- 
tain repository,  but  is  collected  from  the  reports  of  tlio 
decisions  of  the  courts  and  the  treatises  of  learned  men. 

§  1900.  Books  printed  or  pirblished  under  the  au* 
thority  of  a  sister  State  or  foreign  country,  and  purport* 
ing  to  contain  the  statutes,  code,  or  otlier  written  law  of 
such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  the  tribunals  of  such  State  or  country,  as  evi- 
dence of  the  written  law  thereof,  are  admissible  in  this 
State  as  evidence  of  such  law.  -  .  . 

^ooks— historical,  etc.,  sec.  1936:  resort  to,  sec  1875:  a^tborjtyof, 
sec.  1963,  subd.  35, 36. 
Sister  State— scope  of  expression,  sec.  1924. 

§  1901.  A  copy  of  the  written  law  or  other  pnblic 
writing  of  any  State  or  country,  attested  by  the  certificate 
of  the  officer  having  charge  of  the  original,  under  the 

Sublic  seal  of  the  State  or  country,  is  admissible  as  evi- 
ence  of  such  law  or  writing.  [In  effect  July  1st,  1874.] 
Certificate— requisites  of,  sec.  1923. 

§  1902.  The  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  as  evidence  of  the  unwritten  law 
of  a  sister  State  or  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the  courts 
of  such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  such  courts. 

8«tf-se6.  Ifl00i».    ' 

§  1903.  The  recitals  in  a  public  statute  are  conclusive 
evidence  of  the  facts  recited^  for  the  purpose  of  carrying 
it  into  effect,  but  no  further.  The  recitals  in  a  private 
statute  are  conclusive  evidence  between  parties  who 
claim  under  its  provisions,  but  no  further. 
Recitals— In  written  Instramcnt,  sec.  1962,  subd.  2. 

§  1904.  A  judicial  record  is  the  record  or  official  entry 
ofihe  proceedings  in  a  court  of  justice,  or  of  the  official 
act  of  a  judicial  officer,  in  an  action  or  special  proceeding. 
Judicial  records— judgment  roll,  sec.  670:  papers  !n  Insolvency,  18 
Cal*  41 :  execution  book  as  evidence,  sec.  683;  swamp  land  papers,  cetw 
tlfled  copies  admissible,  02  Cal.  171. 

rXHAL  APPBITDIZ.— «»•• 
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§  1905.  A  jadicial  record  of  tbis  State,  or  of  the 
United  States,  may  be  proved  by  the  production  of  the 
original,  or  by  a  copv  thereof  certified  by  the  plerk  or 
other  person  havinff  the  legal  custody  thereof.  That  of  a 
sister  State  may  be  proved  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  bo  a 
clerk  and  seal,  together  with  a  certificate  of  the  chief 
judge  or  presiding  magistrate,  that  the  attestation  is  in 
due  form. 

Jadicial  record  of  this  State,  etc.^need  of  seal,  see.  153,  subd.  3 : 
appointment  of  executor,  etc.,  sec.  1423:  Jud^rment  roll,  when  needs 
jio  exemplication,  47  Cal.  21. 

Jadicial  record  of  a  sister  State^U.  S.  Const,  art.  4,  sec.  1:  1  CaL 
428;  7  Cal.  247 :  12  Cal.  181 :  of  United  States  as  to  lands,  18  Cal.  41«. 

Oertiflcate^sec.  1923. 

§  1906.  A  judicial  record  of  a  foreign  country  may  be 
proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal 
keeper  of  the  record,  with  the  seal  of  his  office  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  chief 
judge,  or  presiding  magistrate,  that  the  person  making  the 
attestation  is  the  clerk  of  the  court,  or  the  legal  keeper  of 
the  record,  and,  in  either  case,  that  the  signature  of  such 
person  is  genuine,  and  that  the  attestation  is  in  due  form. 
The  signature  of  the  chief  judge  or  presiding  magistrate 
must  be  authenticated  by  the  certificate  of  the  minister  or 
embassador,  or  a  consul^  vice-consul,  or  consular  agent  of 
the  United  States  in  such  foreign  country.  [In  effect  July 
1st,  1874.] 

Poreign  jadgment— SO  Cal.  646. 

Certificate— sec.  1923. 

§  1907.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upon  proof— 

1.  That  the  copy  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
"Whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of 
the  court,  or  other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  court  where  the. record  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  be  no  such 
seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  original. 

§  1908.  The  effect  of  a  judgment  or  final  order  in  an 
action  or  si3ecial  i)roceeding  before  a  court  or  judge  of  this 
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state,  or  of  the  United  States,  having  jurisdiction  to  pro- 
nounce the  judgment  or  order,  is  as  follows: 

1.  In  case  oi  a  judgment  or  order  against  a  specific 
thing,  or  in  respect  to  the  probate  of  a  will,  or  the  admin- 
istration of  the  estate  of  a  decedent,  or  in  respect  to  tho 
personal,  political,  or  legal  condition  or  relation  of  a  par- 
ticular person,  the  judgment  or  order  is  conclusive  upon 
the  title  to  the  thing,  the  will,  or  administration,  or  the  con- 
dition or  relation  of  the  person; 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to 
the  matter  directly  adjudged,  conclusive  between  tho 
parties  and  their  successors  in  interest  by  title  subsequent 
to  the  commencement  of  the  action  or  special  proceeding, 
litigating  for  the  same  thing  under  the  same  title  and  m 
the  same  capacity,  provided  they  have  notice  actual  or 
constructive,  of  the  pendency  of  the  action  or  proceeding, 
[In  effect  July  1st,  1874.] 

ESTOPPEL  BY  BEOORD. 

Judgment— OT  oniep:  Finaliiy,  defined,  -13  Cal*  iil:  re<iiiired.  24 
CAl.4tiii:  JTCal.  239:  wher«  action  d  lam  Issed,  21  €aL  \M\  where  appeal 
talteii,  n  t:al.  tJ34:  Tifhat  not  ret  ^lijudivuKi.  i\  <;aL  05.  Estoppei,  gen- 
eralJy,  31  CaL  H8;  aj  €aL  lift;  :iij  CliL  aai ;  ;i7  4?a[.  TJ^:  51  UaU^B:  must 
be  pleaded  or  proven,  sec*  llrt»3,  eubd^ti;  23  €aL3i^4;  sfl  Cal.  TS;  3D  Cal- 
C^);  36  CaI.  GJG;  41  Cal.  21:  waiver  ot,4i  Cal.  *il;):  records  of  Board  of 
Sapervlsor?.  47  €al.  47:  In  c^iuUy  suit,  3DCal»4S2;  iA  €aL  38(Ji  dlamlasal 
by  const;  nt  U  bar,  47  eal .  54/, 

Jurisdiction— g€iierally»  SCO  sec.  S^n.^ec-  131T:  Impeacbing  judicial 
record  for  want  c>f,scc,  1  dU;  prestmied  on  collateral  attack,  see.  4l'^ii; 

5  Cal.  ti4;  T  VM.  273;  12  C»U  13^^75;  14  Cal.  WkS;  is  CnJ.  7J,  ^39:  2S  €aL 
JOli  24t.al.  m;  33  Cal,  im;  U  Cal.  SUl,  (;15:  3^  CaLS,^;  37  CaL453;  M 
Car.  4^;  41  €al.  B?;  44  Cnl.  ii^i  4H  CaL455p  M3i  4Ej  €aL  050 j  4P  Cal.  20a. 
233, 374:  &U  CaJ.  Sftil;  M  Cal,  a  15;  Llnebau  V.  HatbaWiiy%  Miircb  3*1,  iSSt^^ 

6  Pa^f:.  0*  L.  J.  ft);  but  see  ^3  Cal.  (i:35  :  othcsrwLje  at  mfedof  Courts,  13 
CaJ,  28G ;  211  CaJ.  4tf4;  34  Cal.  32ii;  but  seo  51  C;il.  171, 

ST7BT>TViSI0N  L  Probata  01"  admiuiatratiuii-ConftteKil  attack  oa 
proceedJnjts,4  CaL  313;  LI  Oal.  480, 5tf J ;  2H  Cal.  273:  26  CaL  185:  3:i  CaL 
h^:  coucluulvenesa  of  proceedliisa.fiee.  1J33;  (i  CuJ^  W£>;  1*  Cal.  430;  23 
Cal.  30:3 ;  'i*  CaL  J-i3;  21)  Cal.  5;il  \  32  Cal.  1^0;  44  Cal.  37fl ;  4^  Cal.  IMi:  4^  CaL 
3Be;  AlCaLtkM).  Legal  condition  of  person— Insolvent,  34  CaL  1$;  4(» 
Cal.  425  s  cstopp*'l,  T»y  not  luakln?  dcfcuse  lin  ejcctnieut,  43  Cal.  21*. 
Tilie  settled  byjudgnleiit-ejcctmciitln.  14  Cal.  4BS,Sl5i  18  Cal.  Ill;  2(J 
cal.  126;  27  Cal.  lEK;  ^3  Cal.  156;  30  Cal.  303,(334;  Z%  Cal.  176;  37  CaL  3S9; 
41  CaL  42;  45  Cal.  231,593;  4J  Cal.UOl;  41)  Cal.3i5;  50  CaL  171:  Joi*clblft 
entry  and  detainer.  In,  23  CaL  3a I;  30  Cal.  G34 :  f orcclosiiro  of*  14  CnL  t>34{ 
24  CaL  ^^'ix  37  Cal,  234i;  and  seed;!  CaL  1^7:  (reneraUy*31  CaL  148;  S2  Cal, 
mi  37  CitL3^:  U  CaL2(i5,53<J;  4«t  CaL  282;  47  CaL  4  tit:  4!)  CaL  525:  6L 
CaL  505 :  land  departnient  of,  sec  Mcjilcaii  ffrant*  t"id  52  CaL  424:  Mex- 
iciiii  ^rant,  A3  to,  14  rrd.  .-145 :  127  Cal.  163:  3fCaL  365;  3H CaL 448;  43 Cal, 
3^5.4^1!  partner.  a^alu6!t,4yCEil.  124:  qnfetii]fftltlej3CaL40^:  roplevlii 
In .  lU  Cnl . 520 :  rluarlan  rights,  ilet erui ml n^,  53  Cal.  469 :  aubseqnc^ n e  title 
not  affRct^'tJ,  ^  Cal.  610;  a  J  Cal.  WJ;  35  Cal  3lii5  trespass  by  partners,  14 
Cal*  21^:  trespass  qtmre  claasuTA  fre^iU  43  CaJ.  Ci;  wbere  lit  p^dtu^ 
fllea,  '■n  Cal.  335;  2S  CaL  lti4. 

SUBDIVISION  2.  Matter  directly  adjudged— extent  of  estoppel  on* 
definition,  sec.  1911 :  demurrer Jud^meut  ou,5  CaU 430;  47  QftL  32;  geu* 


eniay.ncsi.mi  i(»C^.3(tt;  9iCAL2tl:  Iffoes tried, Itoftesfoppcl^M 

]:!h:  misJoLuder,  wtaer^^,  11  CaT  ZKT;  motton  to  set  Mkto  Judgmeiit. 
irlieiL  uo  lmrp43  CaJ,  rjli:  questions  involved,  determiiio  estoppeL  « 
C^U^IU  r^cUalln  )mijrcn<Mit,44r3ite2S:  Mane  cause  of  aethm.  49  OrL 
>;.>;  J.iiiliU,1>[if1ihn.MArrU  l^tb,  J^O.SFac.O.L.  J.  186:  DeLsChiem 
p.  he^HliiilJ,  Ma/  IV  Li,  1^^^.  fi  Far.  CI.  L.  J.41S:  serioos  offense.  ^le<A<]C 
coiivtr  iLiin  i^f,  ii>  c.il.  !4iM  :  fit  l^^ulikt Ion,  where. 43  Cal.  485;  45  CaL  409: 
ioiimtr  liikiiLr'ii!,  ^i-.i]i3^r,  ^fi<  3i  J^yrdlortl  not  iMured  by.  Altsdud  r. 
Dli^  I  M       :  .I     <  J.L.  J.  136:  verdict,  estoppel  tar,  f 

cm.  ;  20  Cal. 448. 486:  41  Cal. 221;  44  Gal. 

291.  k  ^  u^A  SLiid  |if  i  vicA— btjo.  iv.il ;  alone  estopped,  9  CaL  130 ^  14  CaL 
207 :  23  Cal.  354:  SO  Csl.  229:  40  CaL  249:  appUcation  to  particnlar  ca9e& 
12  Cal.  140;  24  Cal.  M2;  84  Cal.  62;  39  Cal.  224;  44  CaL  46;  45  Cal.  ^TS 
Cal.  383;  49  Cal.  213. 243:  60  Cal.  173, 6»:  61  Cal.  478;  Altschnl  v.  Doyle, 
etc.,  Bf  arch  17th.  1880,6  Pac.  C.  I«.  J.  136.  Estoppels  in  various  cajses-* 
counter-claim  barred  by  not  pleadinflr,  sec.  439:  fictitious  name,  wherd 
used.  90  Cal.  20^.685 :  partition,  conclusiveness  of  judfrment  In.  sec  766: 
63  CaL  363 :  Probate  Court  decree,  see  Judom et^t,  note  supra,  toA  Koe 
V.  SpUvalo.  Feb.  2(ith,  1830;  Reynolds  v,  Brumaffim,  March  4th,  1880,9 
Pae.  C.  L.  J.  116:  sureties,  sec.  1912. 

§  1909.  Other  judicial  orders  of  a  court  or  judge  of 
this  State,  or  of  the  United  States,  create  a  disputable 
presumption,  ac^^ordingto  the  matter  directly  determined, 
DCtween  the  same  parties  and  their  representatives  and 
successors  in  interest  by  title  subsequent  to  the  commence- 
ment of  tho  action  or  special  proceeding,  litigatkig  for  the 
same  thing  under  tho  same  title  and  in  the  same  capac^. 

Disputable  presumptions— see  sec.  1963  and  notes. 

Parties  and  priTies— see  sec.  190B,  subd.  2n,  sec.  1910. 

§  1910.  The  parties  are  deemed  to  be  the  same  when 
those  between  whom  the  evidence  is  offered  were  on  op- 
posite sides  in  tho  former  case,  and  a  judgment  or  other 
determination  oould  in  that  case  have  been  made  between 
them  alone,  though  other  parties  were  joined  with  both 
or  cither. 

Other  partie8-49  Cal.  218. 

fl911.  That  only  is  deemed  to  have  been  adjudged  in 
ormer  judgment  which  appears  upon  it<s  face  to  have 
been  so  adjudged,  or  which  was  actually  and  necessarily 
included  therein  or  necessary  thereto. 
See  matter  directly  aoyndged— note  to  sec.  1908,  subd.  2. 

§  1912.  Whenever,  pursuant  to  the  last  four  sectioxis,  a 
party  is  bound  by  a  record,  and  such  party  stands  in  the 
relation  of  a  surety  for  another,  the  latter  is  also  bound 
from  the  time  that  he  has  notice  of  the  action  or  proceed- 
ing, and  an  opportunity  at  the  surety's  request  to  join  in 
the  defense. 

Suit  by  torety  aRainstprinoipal— 16  Cal.  69. 
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?!  1913.  Tho  effect  of  a  judicial  recotdof-  a  sister  Stata 
he  same  in  this  State  as  in  the  State  where  it  was  made, 
except  that  it  can  only  be  enforced  hero  by  an  action  or 
special  proceeding,  and  except,  also,  that  the  authority  of. 
a  guardian  or  committee,  or  of  an  executor  or  administra-. 
tor,  does  not  extend  beyond  the  jurisdiction  of  the  gov* 
erament  under  which  he  was  invested  with  his  aathority. 
Judgment  olytained  in  another  State— by  publication  of  summons, 

§  1914.  The  effect  of  the  judicial  record  of  a  court  of. 
Komiralty  of  a  foreign  country  is  the  same  as  if  it  were 
the  record  of  a  court  of  admiralty  of  the  United  States. 

8  1915.  The  effect  of  the  jadg[ment  of  any  other  tribu« 
nal  of  a  foreign  country  havmg  jurisdiction  to  pronounce 
the  judgment,  is  as  follows: 

1.  In  case  of  a  judgment  against  a  speeifio  thing,  the 
judgment  is  conclusive  upon  tho  title  to  the  thing; 

%  In  case  of  a  judgment  against  a  ][)erson,  the  judgment 
in  presumptive  evidence  of  a  right  as  between  the  parties 
and  their  successors  In  interest^y  a  subsequent  title,  and' 
ean  only  be  repelled  by  evidence  of  a  want  of  jurisdic- 
tion, want  of  notice  to  the  party,  collusion,  fraud,  or  clear 
toistakeof  law  or  fact. 

§  1916.  Any  judicial  record  may  be  impeached  by  ev« 
Idence  of  a  want  of  jurisdiction  in  the  court  or  judicial 
pflficer,  of  collusion  between  the  parties,  or  of  fraud  in  the 
party  offering  the  record,  in  respect  to  the  proceedings. 

Judicial  record,  impeaching-^not  for  error,  93  Cal.  176:  by  Infant, 
31  Gal.  273:  by  showing  alteration,  50  Cal.  448:  by  collateral  attack.  4) 
Cal.  208:  for  want  of  jurisdiction,  see  sec.  1917  and  note;  7  CaL  54, 443; 
8  CaL  562;  27  Cal.  300;  30  Cal.  439. 

I  1917.  The  jurisdiction  sufficient  to  sustain  a  record 
is  jurisdiction  over  the  cause,  over  the  ptarties.  and  over 
the  thing,  when  a  specific  thing  is  the  subject  of  the  judg- 

Jmisdiction— generally,  see  note  to  sec.  33:  also  sec.  1908 and  note: 
of  defendant  sued  by  flctltious  name,  SO  Cal.  203:  of  court  nol  of 
record,  on  collateral  attack,  52  Cal.  171. 

§  1918.  Other-official  documents  may  be  proved  as  fol- 
lows: 

1.  Acts  of  the  executive  of  this  State,  by  the  records  of 
the  State  Department  of  the  State;  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
XTnited  States,  certified  by  the  heads  of  those  departments 
respectively.    They  may  also  be  proved  by  public  docu- 
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ments  printed  by  the  order  of  the  Legislature  or  Con- 
gress, or  either  house  thereof; 

2.  The  proceedings  of  the  Legislature  of  this  State  or  of 
Congress,  by  the  journals  of  those  bodies  respectively,  or 
either  house  thereof,  or  by  published  statutes  or  resolu- 
tions, or  by  copies  certifiea  by  the  clerk  or  printed  by 
their  order; 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  sister  State,  in  the  same  manner; 

'  4.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  foreign  country,  by  journals  published 
by  their  authority,  or  commonly  received  in  that  country 
as  such,  or  by  a  copy  certitied  under  the  seal  of  the 
country  or  sovereign,  or  by  a  recognition  thereof  in  some 
public  act  of  the  executive  of  the  United  States; 

5.  Acts  of  a  municipal  corporation  of  this  State,  or  of 
a  board  or  department  thereof,  by  a  copy,  certified  by  the 
legal  keeper  thereof,  or  by  a  printed  book  published  by 
the  authority  of  such  corporation ; 

6.  Documents  of  any  other  class  in  this  State,  by  the 
original)  or  by  a  copy,  certified  by  the  legal  keeper  there- 
of; 

■  7.  Documents  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  together  with  the  certificate  of  the  secretary  of 
state,  judge  of  the  supreme,  superior,  or  county  court,  or 
mayor  of  a  city  of  such  State,  tnat  the  copy  is  duly  certi- 
fied by  the  officer  having  the  legal  custody  of  the  orig- 
inal; 

,  8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy,  certified  by  the  legal keepei 
thereof,  with  a  certificate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  that  the  copy  is  duly  cer- 
tified by  the  officer  having  the  legal  custody  of  the  origi- 
nal; 

9.  Documents  in  the  departments  of  the  United  States 
government,  by  the  certificate  of  the  legal  custodian 
thereof.    [In  effect  July  1st,  1874.] 

OFFIOIAL  OOOUMENTS. 

Stjbdfvision  5.   Mnoicipal  corporation— 48  Gal.  143. 

SUBDrvisioir  6.  Oertifled  copy-^of  documents  in  tbls  State:  at 
calde  grants,  21  Gal.  202:  certificate,  sec.  1923:  street  assessments,  ce^ 
tiflcate  to  record.  44  Gal.  213:  swamp  land  papers,  52  Gal.  171. 

.  SWDTViBiov  7.  Bocaments  in  another  State— scope  ot  term 
"sister  State,"  sec.  1924:  in  land  department  of  United  States,  14  Cal 
644j  18  Cal.  416;  19  Gal.  87;  40  Gal.  358^  »«•«».  x,  v«. 
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§  1919.  A  public  record  of  a  priTate  writing  may  be 
proved  by  the  original  record,  or  By  a  copy  thereof,  certi- 
fied by  the  legal  keeper  of  the  record. 

Pablic  record  of  a  prirate  writing  —  certified  copy  of:  alcalde 
ffra]its,31  CaL.'WO:  deed,  49  Cal.212:  expediente  of  Mexican  grant,  51 
Gal.  590:  patent,  50  Cal.  346:  power  of  attorney,  51  Cal.  19S:  railroads, 
articles  or  consolidation,  50  Cal.  346. 

§  1920.  Entries  in  pablic  or  other  official  books  or 
records,  made  in  the  performance  of  his  duty  by  a  pablic 
officer  of  this  State,  or  by  another  person  in  the  perform- 
ance of  a  daty  specially  enjoined  by  law,  are  prima  facie 
evidence  of  the  facts  stated  therein.  [In  effect  July  1st, 
1«74.] 

Official  docTunents— proof  of,  sec.  1918. 

Entries  in  performance  of  pablic  dntf— 6  Gal.  674;  81  Cal.  140, 500; 
85  Cal.  521:  by  officer  or  board  of  officers,  etc.,  sec.  1926. 

§  1921.  A  transcript  from  the  record  or  docket  of  a 
tastice  of  the  peace  of  a  sister  State,  of  a  judgment  ren- 
dered by  him,  of  the  proceedings  in  the  action  before  the 
judgment,  of  the  execution  and  return,  if  any,  subscribed 
by  uie  justice  and  verified  in  the  manner  prescribed  in 
the  next  section,  is  admissible  evidence  of  the  facts  stated 
therein. 

J  1 1922.  There  must  be  attached  to  the  transcript  a  cer- 
cate  of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  action,  and 
also  a  further  certificate  of  the  clerk  or  prothonotary  of 
the  county  in  which  the  justice  resided  at  the  time  of 
rendering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  court  of  common  pleas  or  county  court 
thereof,  certifying  that  the  person  subscribing  the  tran- 
script was,  at  tbe  date  of  the  judgment,  a  justice  of  the 
peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  proceedings,  and  jurisdiction  may  also 
be  proveaby  the  justice  himself,  on  the  production  of  his 
docket,  or  by  a  copy  of  the  judgment,  and  his  oral  exam- 
ination as  a  witness. 

§  1923.  Whenever  a  copy  of  a  writing  is  certified  for 
the'purpose  of  evidence,  the  certificate  must  state  in  sub- 
stance that  the  copy  is  a  correct  copy  of  the  original,  or  of 
a  specified  part  thereof,  as  the  case  may  be.  The  certifi- 
cate must  be  under  the  official  seal  of  the  certifying 
officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court.  [In  effect 
July  fst,  1874. 
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§  1924.  The  proTiBions  of  tbe  precedias  8ec;ioiw4>f  this 
anicle  applicable  to  the  public  wrltlnf^s  of  a  sister  dtstte, 
are  equally  applicable  to  thepublic  writings  of  the  United. 
States  or  a  Territory  of  the  United  States.  [In  effect  July^ 
1st,  1874.] 

§  1925.  A  certificate  of  purchase  or  of  location  of  aajr 
lands  in  this  State,  issued  or  made  in  pursuance  of  anjr 
law  of  the  United  States  or  of  tMA  ^te,  is  primary  evi-< 
dence  that  the  holder  or  assignee  of  aiich  certificate  is  the= 
owner  of  the  land  describea  therein;  but  this  evidence 
may  be  overeome  by  proof  that  at  the  time  of  the  locar- 
tion,  or  time  of  filing  a  pre-emption  claim  on  which  the 
certificate  may  have  oeen  issued,  the  land  was  in  the  ad- 
verse possession  of  the  adverse  party,  or  those  under 
whom  ne  claims,  or  that  the  adverse  party  is  holding  the 
land  for  mining  purposes. 

Oertiflcate  of  purchase  -adverse  possession,  def  endaat  dalmlng*  5i 
Cal.412:  annulment  of.  50  Gal.  81;  M  Cal.  128:  effect  bt: 51  CtH,  If:  Itt 
CaL521:  evidence  against,  40  Cal.  211:  evidence  as,  48  Gal.  SS:  insuffi- 
cient proof  of  title,  when.  51  CaL  SS4 :  Judgment  on,  when  no  bar,  5^  CaL 
505:  mortgagee,  where  junior,  OH  Gal.  649:  premature,  Podardo.  Put> 
nam,  April  23rd,  1880, 5  Pac.  G.  L.  J.  423:  prima  facie  title  hy,  JM  CaL 
19.'>;  63  Cal.  244:  proof  of  existence,  and  of  pr^iminary  steps,  9U  Cai. 
160:  requisites,  M  Gal.  128:  scope  of,  02  CaL  521;  suspeosiou  Qf,47  CaU 
461;  52  CaL  621.  y        *  yy 

§  1926.  An  entry  made  by  an  oificer,  or  board  of  offi- 
cers, or  under  the  direction  and  in  the  presence  of  eith<Hr, 
in  the  course  of  official  duty,  is  prima  facie  evidence  of 
the  facts  stated  in  such  entry.     [In  effect  July  Ist^  1874.] 

Board«-of  commissioners,  report  as  evidence,  49  CaL  229. 

ABTIGLE  112. 

Pbivatb  Wbitihgs. 

.  _.J9.  Private  writings  classified. 

i  1930.  Seal  defined. 

I  1931.  Manner  of  making  it. 

I  1932.  Effect  of  a  seal. 

I  1933.  Execution  of  an  instrument  defined. 

I  1934.  Compromise  of  a  deht  without  seal  good. 

I  1935.  Subscribing  witness  defined. 

I  1936.  Books,  maps,  etc.,  how  far  evidence. 

I  1^37.  Original  writiing  to  be  produced  or  accounted  for. 

i  1938.  When  in  poasesslonof  adverse  party,  notice  to  be  gIveiL 

i  1939.  Writings  caned  for  and  inspected  may  l>ewithhela. 

i  1940.  Where  there  is  a  subscribing  witness,  the  proof. 

I  1941.  Other  witnesses  may  alM  testify. 

I  1942.  When  evidence  of  execution  not  necessary. 

i  1943.  Evidence  <tf  handwriting. 

I  194L  Allowed  by  comparison. 

1945.  Same. 
\  1946.  Entries  of  decedent's  evidence  hi  specified  c 
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S  1917.  Copies  of  ontiies  also  allowed. 
S  1948.  Private  writinffs  acknowledged  and  certifled. 
I  ll)4d.  County  clerks  to  keep  private  papers  deposited. 
S  1950.  Public  records  not  to  be  carried  about. 

§  1929.  Private  writings  are  either— 

1.  Sealed;  or, 

2.  Unsealed. 

No  distiactioit— between  sealed  and  unsealed  writings,  sec.  1932. 

§  1930.  A  seal  is  a  particular  si^,  made  to  attest  in 
the  most  formal  manner,  the  execution  of  an  instrument; 
Seal  generally— sec.  14  and  notes:  requisite,  sec.  1931. 

§  1931.  A  public  seal  in  this  State  is  a  stamp  or  im- 
pression made  by  a  public  officer  with  an  instrument  pro- 
vided by  law,  to  attest  the  execution  of  an  official  or  pub' 
lie  document,  upon  the  paper,  or  upon  any  substanco  at- 
tached to  the  paper,  which  is  capable  of  receiving  a  visible 
impression.  A  private  seal  may  be  made  in  tbe  same 
manner  by  any  instrument,  or  it  may  be  made  by  Ihe 
scroll  of  a  pen,  or  by  writing  the  word  "  seal "  against 
the  signature  of  the  writer.  A  scroll  or  other  sign,  made 
in  a  sister  State  or  foreign  country,  and  there  recognized 
as  a  seal,  must  be  so  regarded  in  this  State.  [In  effect 
July  1st,  1874.] 

Scope  of  word  '"seal"— sec.  14. 

Impression  of  seal— Civil  Code,  sec.  i628;  5  CaL  220,  S19. 

Sdal  of  corporation-'22  CaL  156;  52  Cal.  192. 

Seals  of  courts— sees.  147-153. 

§  1932.  There  shall  be  no  aifference  hereafter,  in  this 
State,  between  sealed  and  unsealed  writings.  A  AN-riting 
under  seal  may  therefore  be  changed,  or  altogether  dis- 
clijp.rged,  by  a  writing  not  under  seal.    [In  effect  July  1st, 

Oorresponding  provision— see  Civil  Code,  sec.  1629. 

Beforo  distinction  aboUshed-13  Cal.  220.  510;  15  Cal.  8S3:  16  Cal. 
165:  impeaching  consldcnitioii  of  scaled  instrument, 6  Cal.  134,631;  10 
CaL  461;  12  Cal.  286;  13  Cal.  36;  14  Cal.  19. 

Agreement  of  composition— requires  no  seal,  sec.  1934. 

Under  Mexican  sjrstem— no  distinction,  sec.  14». 

§  1933.  The  execution  of  an  instrument  is  the  sub- 
scribing and  delivering  it,  with  or  without  affixing  a  seal. 

Execution  of  inatmment-subserlbing,  28  Cal.  157;  21  Cal.  332;  49 
Cal.  192:  51  Cal.  4(H.473:  delivering. 5  Cal. 319;  13  Cal.  502;  51  Cal.  573: 
effect  of  seal,  before  distinction  aa>olished,  16  Cal.  5^4. 

§  1934.  An  agreement  in  writing  without  a  seal,  for 
the  compromise  or  settlement  of  a  debt,  is  as  obligatory 
as  if  a  seal  were  affixed. 
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§  1935.  A  subscribing  witness  is  ono  who  sees  a  writing 
executed  or  hears  it  acknowledged,  and  at  the  request  ot 
the  party  thereupon  signs  his  name  as  a  witness. 

§  1936.  Historical  works,  l)ooks  of  science  or  art,  and 
published  maps  or  charts,  when  made  by  persons  indif- 
lercnt  between  the  parties,  are  prima  facie  evidence  of 
facts  of  general  notoriety  and  interest.  L^^^  effect  July 
1st,  1874.J 

-  Books-As  aid  to  court.  8ec.  1875:  aseTidence,  sec.  1900:  presomptlons 
u  to,  sec.  1U63,  subda.  35, 36. 

§  1937.  The  original  writing  must  be  produced  and 
proved,  except  as  provided  in  sections  eighteen  hundred 
and  fifty-live  and  nineteen  hundred  and  nineteen.  If  it 
has  been  lost,  proof  of  the  loss  must  first  be  made  before 
evidence  can  be  given  of  its  contents.  Upon  such  proof 
being  made,  together  with  proof  of  the  due  execution  of 
the  writing,  its  contents  may  be  proved  by  a  copy,  or  by 
a  recital  of  its  contents  in  some  authentic  document,  or  by 
the  recollection  of  a  witness,  as  provided  in  section 
eighteen  hundred  and  fifty-five. 

Evidence  of  contents  of  inatrument— lost  deed,  49  CaL  263:  proof 
hef  ore,  3  Cal.  437 ;  49  Cal.  653. 

§  1938.  If  the  writing  be  in  the  custody  of  the  adverse 
larty,  he  must  first  have  reasonable  notice  to  produce  it. 
^f  he  tben  fail  to  do  so.  the  contents  of  the  writing  may 
be  proved  as  in  case  oi  its  loss.  But  the  notice  to  pro- 
duce it  is  not  necessary  where  the  writing  is  itself  a 
notice,  or  where  it  has  been  wrongfully  obtained  or  with- 
held by  the  adverse  party. 

Document  in  poaaeaaion— of  opponent,  sec.  1855,  subd.  2  and  note. 

§  1939.  Though  a  writing  called  for  by  one  party  is 
produced  by  the  other,  and  is  thereupon  inspectea  by  the 

8 arty  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 
ence  in  the  case. 

§  1940.  Any  writing  may  be  ijroved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of 
the  maker;  or, 

3.  By  a  subscribing  witness.    [In  effect  July  1st,  1874.] 
Proof  of  execution  of  writing— by  admission,  sec.  1942. 
SuBDivisiOK  2.   Proof  of  handwriting— sees.  1943. 
Subdivision  3.   Snbacribing  witneaa— sec.  1935;  3 Cal.  427;  12  Cal. 

906, 426;  14  CaL  18;  26  Cal.  393;  27  Cal.  238:  other  evidence  of  execnUon, 
.When  udmissible,  sec.  1941 :  on  contest  of  will,  sec.  1315. 
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•  §  1941.  If  the  subscribing  witness  denies  or  does  not 
recollect  tlie  execution  of  the  writing,  its  execution  may 
still  be  proved  by  other  evidence. 

§  1942.  Where,  however,  evidence  is  given  that  the- 
party  against  whom  the  writing  is  offered  lias  at  any  time 
admitted  its  execution,  no  other  evidence  of  the  execution 
need  be  given,  when  the  instrument  is  one  mentioned  in 
section  nineteen  hundred  and  forty-five,  or  one  produced 
from  the  custody  of  the  adverse  party,  and  has  been  acted 
upon  by  him  as  genuine. 

§  1943.  The  handwriting  of  a  person  ms^y  be  proved 
by  any  one  who  believes  it  to  be  liis,  and  who  has  seen 
him  write,  or  has  seen  writings  purporting  to  be  his,  upon 
which  he  has  acted  or  been  charged,  and  who  has  thus 
acquired  a  knowledge  of  his  handwriting. 

Oomparisoa  of  liandwriting-47  Cal.  294:  experts,  50  Cal.  462. 

§  1944.  Evidence  respecting  the  handwriting  may  also 
be  given  by  a  comparison,  made  by  the  witness  or  the 
jury,  with  writings  admitted  or  treated  as  genuine  by  the 

Earty  against  whom  the  evidence  is  offered,  or  proved  to  ■■ 
e  genuiue  to  the  satisfaction  of  the  judge.    [In  effect 
July  Ist,  1874.] 

§  1945.  Where  a  writing  is  more  than  thirty  years  old, 
the  comparisons  may  be  made  with  writings  purporting  to 
be  genuine,  and  generally  respected  and  acted  upon  as  ' 
such,  by  persons  having  an  interest  in  knowing  the  fact, 

Presnmption— tliat  ancient  writing  is  genuine,  sec.  1963,  siibd.  34. 

§  1946.  The  entries  and  other  writings  of  a  decedent, 
made  at  or  near  the  time  of  the  transaction,  and  in  a  posi- 
tion to  know  the  facts  stated  therein,  may  be  read  as 
prima  facie  evidence  of  the  facts  stated  therein,  in  the  fol- 
lowing cases: 

1.  When  the  entry  was  made  against  the  interest  of  the 
person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in 
the  ordinary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law.    [In  effect  July  1st,  1874.] 

Entries  in  books— repeated,  sec.  1947:  as  evidence  in  favor  of  ptacty 
making  them.  2  Cal.  172:  7  Cal.  186;  14  Cal.  573;  17  Cal.  58«  466:  of  al- 
leged partnership,  23  Cal.  511;  49  Cal.  105:  where  alteration,  sec.  198:2: 
ITXal.  324. 

§  1947.  When  an  entry  is  repeated  in  the  regular 
course  of  business,  one  being  copied  from  another  at  or 
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near  tlie  time  of  the  transaction,  all  the  entries  are 
equally  regarded  as  originals. 
Entry  copied-from  slate,  14  C»l.  Sit. 

§  194&  Every  priyate  writing,  except  last  wills  aad 
testaments,  may  be  acknowledged  or  proved  and  certified, 
in  the  manner  provided  for  the  acknowledgment  of  proof 
of  conveyances  of  real  property,  and  the  certificate  of  such, 
acknowledgment  or  proof  is  prima  facie  evidence  of  the 
execution  of  the  writing  in  the  same  manner  as  if  it  were 
a  conveyance  of  real  property.    [In  effect  July  1st,  1874.] 

Oonveyanee  of  real  property— m  evidence,  sec.  1951. 

§  1949  of  said  Code  is  repealed.    [In  effect  July  1st, 

§  1950.  The  record  of  a  convevanoe  of  real  proper^, 
or  any  other  record,  a  transcript  of  which  is  admissible  in 
evidence,  must  not  be  removed  from  the  office  where  it  is 
kept,  except  upon  the  order  of  a  court,  in  cases  where  the 
inspection  of  the  record  is  shown  to  be  essential  to  the 
just  determination  of  the  cause  or  proceeding  i>ending,  or 
where  the  court  is  held  in  the  same  building  with  sach 
office.    [In  effect  July  1st,  1874.] 

§  1951.  Every  instrument  conveying  or  affecting  real 
property,  acknowledged,  or  proved  ana  certified,  as  pro- 
vided in  the  Civil  Code,  may.  together  with  the  certificate 
of  acknowledgment  or  prooi,  be  read  in  evidence,  in  an 
action  or  proceeding,  without  further  proof;  and  a  cer- 
tified copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved  mav  also  be  read  ia 
evidence,  with  the  like  effect  as  the  original,  on  ]woof ,  by 
affidavit,  or  otherwise,  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party  producing  the 
certified  copy.    [In  effect  July  1st,  1874.] 

Certified  copies  of  conTeyances— when  admissible,  29  CaL  l»t  ST 
Cal.50.238;  38Cal,216,449, 
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CHAPTEE  IV. 

3>gATr]RIAL  OBJECTS  PRESSNTBD  TO  THB 

SI2NSES,  OTai2H  THAN  WRITINaS. 

S  1954. .  Material  objects. 

§  1954.  Whenever  an  object,  cognizable  by  the  senses, 
has  such  a  relation  to  the  fact  in  dispute  as  to  aSord  rea- 
sonable grounds  of  belief  respecting  it,  or  to  make  an  item 
in  the  sum  of  the  evidence,  such  object  may  be  exhibited 
to  the  jnry»  or  its  existence,  situation,  or  character  may  • 
be  proved  by  witnesses.  The  admission  of  such  evidence 
mast  bo  regulated  by  the  sound  discretion  of  the  court. 

Material  objects— 1)Iood«spots  provable  by  witnesses,  49  Cal.  485. 

CHAPTER  V. 

IHDIRGCT   EVXDCNCE,   INFERENCSS,   AND 
PRESUMPTIONS. 

11957.  Indirect  evidence  classified. 
If^S'J.  Inference  defined. 
1359.  Presumption  defined. 
ISiiO.  When  an  Inference  arises. 
1Q31.  Presumptions  may  bo  controverted,  when. 
f  1GC2.  Specification  of  concluslvo  presumptions. 
S  1863.  All  otlier  presumptions  may  be  controverted. 

§  1957.  Indirect  evidence  is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions. 

'§  1958.  An  inference  is  a  deduction  which  the  reason  > 
of  the  Jury  makes  from  the  facts  proved,  without  an  ex-  • 
press  direction  of  law  to  that  effect. 

%  1959.  A  presumption  is  a  deduction  which  the  law 
eitpressly  directs  to  be  mado  from  particular  facts. 

?19€0.  An  inference,  must  be  founded*—  ^ 

,  OnafaCt  legally  proved;  and, 
2,  On  such  a  deduction  from  that  fact  as  is  warranted  : 
by  a  consideration  of  the  usual  propensities  or  passions  of 
men,  the  particular  propensities  or  passions  of  the  person  . 
whose  act  is  in  question,  the  course  of  business,  or  the  '• 
cdurse  of  nature.  ,     .  ., 

"    VtatAL  Aprx2d>iz.^7« 
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§  1961.  A  prestunption  (unless  declared  by  law  to  be 
conclusive)  may  be  controverted  by  other  evidence,  direct 
or  indirect;  but  unless  so  controverted,  the  jury  are  bound 
to  find  according  to  the  presumption. 

§  1962.  The  following  presumptions,  and  no  others,  are 
deemed  conclusive: 

1.  A  malicious  and  guilty  intent,  from  the  deliberate 
commission  of  an  unlawful  act,  for  the  purpose  of  injur- 
ing another. 

2.  The  truth  of  the  facts  recited,  from  the  recital  in  a 
written  instrument  between  the  parties  thereto,  or  their 
successors  in  interest  by  a  subsequent  title;  but  this  rule 
does  not  apply  to  the  recital  of  a  consideration. 

3.  Whenever  a  party  has,  by  his  own  declaration,  act, 
or  omission,  intentionally  and  deliberately  led  another  to 
believe  a  particular  thing  true,  and  to  act  upon  such  be- 
lief, he  cannot,  in  any  litigation  arising  out  of  such 
declaration,  act,  or  omission,  bo  permitted  to  falsify  it.  , 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  land- 
lord at  the  time  of  the  commencement  of  the  relation. 

5.  The  issue  of  a  wifo  cohabiting  with  her  husband, 
who  is  not  impotent,  is  indisputably  presumed  to  be 
legitimate. 

0.  The  judgment  or  order  of  a  court,  when  declared  by 
this  Code  to  be  conclusive;  but  such  judgment  or  order 
must  be  alleged  in  the  pleadings,  if  thero  be  an  opx>orta- 
nity  to  do  so;  if  there  bo  no  such  opportunity,  the  judg- 
ment or  order  may  be  used  as  evidence. 

7.  Any  other  presumption  which,  by  statute,  is  ex- 
pressly made  conclusive.     . 

ESTOPPEL. 
SUBDrTisioir  1.  MaUcions  intent— in  Ubel»  47  CaL3S2. 

Stn3TJ  1  VIRION  2.  Recita la— 1  ii  wrl ttori  i nst nimfnta,  hm^l  aole  tn. m 
Cal.  71  J:  c(i[]?ikli'r!itlou.>*'h<'ii  Imrii  iitjli:ibJiMi  ^;:il.  m;  1»  CEg,4-t;  21  daJ- 

filWj  4^  CM.  ti3i ;  but  jspfi  SI  t  pJ.  4ri ;  ^t^  CuJ.  4t;:j :  Main  ».  HUton.  VBh.  2tid* 
laSO,  I  P;ie.  CJ.  L.  J.  SOti:  cuiiflJcrtnj?  pttt^nts,  34  Cnl,  C06:  44  Cal  smz 

2i  CeU.  115;  au  CnLfi^O;  MCal.  M2;  tuiil  e^ug  (lultcUilm  HeM^z  exQeuilm] 
puniia»G  011,22  CelI.  224;  »l  C.il.  6^1 :  fmaii  In  d end.  pntent.  etc..  &  CoL 

dactrlfi^.  ]3Cnl.4*'lj  14  Cat  47-^1  JSCfll.  100;  kCaL4t£y:  InsurmnC?  pOW 
lt"y,si::kciowli;Ui^iientor  prrmJun!,  ClvU  Code,  aec.  2."i«i :  tliultsfll»re* 
sumption,  U  du.  l*'.^\   U  d\\.  477;   tmtl  j^co  consldrratlon :   Heitom 

!:ranil,lmp«^acliliigj4y  Cal.asu:  inortfiiu?fl  (iht  4^  C^i.  87:i :  ujortaagor  of  - 
{^e,  estoppel  G/tiJ  CaLfiSS;  Si  C:iL4&7i  iiiiaiildmLrty-,  dt>fHl  of,^  Cil. 
257;  partl&iiikliapnylcs.alono^^toppf'df  t6C41.  JW;  3ttCvL&a&:  pntrntt 
40  Cal. !  13.  m ;  njiil  ee<*  poDftittttjfl  patents,  fraudt  tititfl  patent,  UpJteil 
^me9  patrnti  pk^acllnirs,  Kiippleiiieistary.  in,  i»  CaL  S46;  pre-€niQtPm 
oUtmanC,  W  Cat.  l&b:  quitreialm  Qei^iLt,  14  CaL.  il2i  H  Oil  iOdj  siTcsl. 
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344;  ^  Cal.  288;  38  GaL  rO;  41  Cal.  G3;  43  CaU  175;  44  CaL  330, 853;  50  Cal. 
ft32:  State  patent.  28  Cal.  100;  31  Cal.  4ol ;  34  Cal.  5b0;  47  Cal.  181 :  50  Cal. 
143:  street  coucrart  in,  5J  Cal.  2.0:  tax  deeds  in,  63  Cal.  213:  United 
State;j  patent,  14  Cal.  4o7;  13  Cal.  3oG;  10  Cal.  223, 324;  17  Cal.  225, 25i>:  20 
Cal.  100, 412;  22  Cal.  Ill,  480;  23  CaL  811;  45  Cal.  538;  48  CaL  345;  40  QaL 
834. 

BuiJDTVlfilON  3*  Estoppel  In  pais— absent,  wlien,  3  Cal.  400;  6  OaU 
2S3.  S'jl;  1L»  r-.L«:H5,  I7i,  VJj  J1  Cul.  4  ^  E  17  Cal.  401 ;  2 J  Cal.  m;  24  Cal. 
2tid;  ■:>  CaL  ]U;  JiiClU.  '25;  2i  CaM7J;  3i  Wl.  'ilSt  ^4  Cal.  bSTi;  r^  Vul  4flj 
38  t -J.  II  ►>&.J,4:j;  <JC:lL4JJ;  4i  C^il.  S-^3,S.T:  &rnpies£:emL\ten(?rnlly, 
4f)  CuJ.  3Mj  iUCil.  4  J;  51  CaL2Tri;  fc.^cr  w.  Baktr,  i'cb.  bill,  f  «l),  4  Pac, 
C,  Urr,  iiJ;  ocqnEoiK'-n-o  Jn  loi:it.f>a  of  division  feii(*e,y  CtU.  tivO;  25 
CaLOiri;  4iCaLS  A;  &i*Cah'i*:)5;  51  CaL  EkJ:::  aqriTtMlEtirvejr,  wlien  itODa 
Ijy,  52  CaL4J2:  cciilorrtil  on.  47  CaL  2:2:  certiflcate  of  mircSia-se  by* 52 
Cal.  244 ;  corporal  Ion  of,  SO  CaL  «jJ :  ilrc  t'ptIo:i,  liabilUy  Tor.  Civil  Codo, 
ecc.  ViiiUz'i  CiLL2lU.4  U  4  CaL  30U :  fl  CliL  117;  It  CLil.3ti7;  2ii  CaL 40;  31 
Cal*  ISJ^-Ji'V:  I- i.-libccbt  r.  Tlioenlx  Itti,  Co.,  MsLUh  2^tb,  ls.^:0,  ri  P.ie:.  U.  L, 
J.  31:::  d^^aicaawu  vi  Kto^^U^  22  CaL4di;  33  CaL4;(»E  defciKLaU,  addl- 
tlanuJ,:^  1q,5<>  CaU2i.>:  tiiiiitiirlJle.  li>  Cal.  Ii59i  li  Cal.  Ch^I:  s;4  CaL  III, 
1^7 ;  'r>  H  1.  f,  u;  ti  csl.  li;i  ;  cxlit*i.  wlieii,  2  CaL  433 !  3  Cal.  sIR;  4  CaL  &7, 
SCHJi  5  L.  L^4.3:i:«Cal.W.7!  7  CaLWl;  8  CaLSM7. 113,30^,4G1;  OCIiL 
204^01  N  mCiLll};  lJCaLl4(;  liCaLJV');  HCnLST^;  l(iCal.3l'^K)l;  23 
CaL  \\i  .r  L:iL:2.J;  Zj  CliI.64>^,VJ;  2dCal.2J;  3^1  CaL  403;  31  CaL  U^;  30 
CaL  n  ■  :  i  CaL  3UJ:  pruardiau  ofi  3i  Cal.  1  Ifi:  paitat  ribijft  a^  to  Imotta  of, 
4[fOL  LJ:  plpa(;!ns^.ijyJJ  C»L  llJl;  2TCaU2J  t;  a  J  CLiLBiiO;  ST  CaL  34; 
4y€::L4Uj  i?lr£;-cr  uf,  liJ  CaL  377:  rcfelpti>r  of,  ID  CaL  IT J;  4iCnL223i 
£ilOkr';iL^u*.iLtn,aija  K(!o  ACQViESCEyci;;  .%tIpK!atton  ljy..^lcaL 
i^D;  fj'i  r  .1.  (,..J:  B':S?ii:'i]:!C]3t  prn  !!:iaer,  wbeu  uouu  fur,  5^  CaL  570; 

SUBDIVISION  4.  Tenant's  denial  of  landlord's  title— rule  against, 
2  CaL  653;  G  CaL  IJ;  8  Cal.  3!:8, 6.^1 ;  9  Cal.  575;  1 1  CaL  133;  12  Cal.  21)0;  16 
CaL  83;  21  CaL  IW;  44  CaL  815;  47  CaL  474;  60  Cal.  250:  escpptlons,  21 
Cal.  30J;  20  CaL  luJ;  30  CaL2ul;  33  C:iL2J7:  35  CaL  658:  justiflcation, 
see  Exceptions,  and  34  CaL  2i;5;  36  Cal.  807;  37  Cal.  330;  33  CaL  262;  44 
CaL  bCii  45  CaL  6  4:  47  CaL  43).  474;  4J  CaL  202:  proof  Of  relation, 30 
Cai.  544:  rule  inapplicable,  38  CaL  122. 

BuBDivisiON  5.  Legitimacy  of  issne— compare  sec.  1963,  subd.  31. 

Subdivision  6.  Judgment  or  ordfer— when  conclusive,  see  sec. 
1908:  14  CaL  r.4;  23  CaL  354, 373;  27  Cal.  228;  30  CaL  220, 301, 300, 360, 630; 
,11  CaL  148;  33  Cal.  Vtiii  33  Cal.  74.  44i;  34  Cal.  2S5;  SO  Cal.  28.  230,  489; 
87  CaL  233, 33);  83  CaL  253. 6::0:  3 » CaL  473;  40  CaL  246.  281.  204;  41  CaL 
221, 232, 298;  42  CaL  368;  43  Cal.  86, 210,  306;  44  CaL  202;  45  CaL  128, 439, 
48ft. 

Subdivision  7.  Other  e8toppel8->a1calde  grant,  as  to,  1  Cal.  21»: 
conoluslvo  evidence,  generally,  bcc.  1078;  45  Cal.  644:  infants,  none 
agaln^.t,  25  CaL  103:  iiotico  in  probate  matters,  sees.  1376, 1638:  probata 
.01  will,  sec.  1333:  survey,  govemmefital,  when  by,  49  Cal.  473. 

§  1963.  All  other  presumptioDs  are  satisfactory,  if  un« 
contradicted.  They  are  denominated  disputable  pre- 
sumptioDs,  and  may  ho  controverted  by  other  evidence. 
The  folio winj»  are  of  that  kind: 

1.  That  a  person  is  innocent  of  crime  or  wrong. 

2.  That  an  unlawful  act  was  done  with  an  unlawfiil  in- 
tent. 

3.  That  a  person  intends  the  ordinary  consequence  of  his 
voluatiiry  art. 


jr 
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4.  That  a  i^erson  takes  ordinary  care  of  bis  own  con- 
cerns 

5.  That  evidence  willfully-suppressed  would  be  adverse 
tf  produced. 

u.  That  higher  evidence  would  be  adverse  from  inferior 
being  produced. 

7.  That  money  paid  by  one  to  another  was  due  to  the 
latter. 

8.  That  a  thing  delivered  by  one  to  another  belonged  to 
the  lat  ter. 

9.  That  an  obligation  delivered  up  to  the  debtor  has 
been  piid. 

10.  That  former  rent  or  installments  have  been  paid 
when  a  receipt  for  latter  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by 
bim. 

12.  That  a  person  is  the  owner  of  property  from  exer- 
cising acts  01  ownership  over  it,  or  from  common  reputa- 
tion of  his  owuership. 

13.  That  a  person  in  possession  of  an  order  on  himself 
for  the  payment  of  money,  or  the  delivery  of  a  thing,  has 
paid  the  money  or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  ofHce  was  regularly 
appointed  to  it. 

16.  That  oflacial  duty  h&s  been  regularly  performed. 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
.  State  or  any  other  State  or  country,  was  acting  in  the  law- 
ful exercise  of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive,  does 
Btill  correctly  determine  or  set  forth  the  rights  of  the  par- 
ties. 

18.  That  all  matters  within  an  issue  were  laid  before  the 
jury  and  passed  upon  by  them;  and  in  like  manner,  that 

'  all  matters  within  a  submission  to  arbitration  were  laid 
before  the  arbitrators  and  passed  upon  by  them. 

10.  That  private  transactions  have  been  fair  and  regu- 
lar. 

1:0.  That  the  ordinary  course  of  business  has  been  fol- 
lowed. 

21.  That  a  promissory  note  or  bill  of  exchange  was 
given  or  indorsed  for  a  sufficient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange  was  made  at  the  time  and  place 
of  making  the  note  or  bill. 

23.  That  a  writing  is  truly  dated. 

21.  That  a  letter  duly  directed  and  mailed  was  received 
'  in  the  regular  course  of  the  mail. 
,  25.  Identity  of  person  from  identity  of  name. 


26.  That. a  person  not  heard  from  in  serenyear&is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  the 
thing  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  according  to  the  ordi^ 
nary  course  of  nature  and  the  ordinary  habits  of  life. 

29.  That  persons  acting  as  copartners  have  entered  into 
contract  ot  copartnership^ 

30.  That  a  man  and  woman  deporting  themselves  as  hus- 
band and  wife  have  entered  mto  a  lawful  contract  of 
marriage. 

31.  That  a  child  bom  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate. 

32.  That  a  thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

34.  That  a  document  or  writing  more  than  thirty  years, 
old,  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  as  genuine,  by  persons  having  an  interest  in 
the  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

35.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so 
printed  or  published. 

36.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  the 
Btate  or  country  where  the  book  is  published,  contains 
correct  reports  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to' 
convey  real  property  to  a  particular  person,  has  actually: 
conveyed  tonim,  when  such  presumption  is  necessary  to 
perfect  the  title  of  such  person  or  his  successor  in  inter- 
est. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a. 
burial  ground,  for  five  years,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights,  is  presump-; 
tive  evidence  of  his  intention  to  dedicate  it  to  the  public 
for  that  purpose. 

39.  That  there  was  a  good  and  sufficient  consideration 
for  a  written  contract. 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules : 

First.—lf  both  of  those  who  have  perished  were  under, 
the  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived. 
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Second.—Xt  both  were  al)OTe  the  age  of  sixty,  the  yoan^r 
fa  Mesumed  to  have  snrvived.  ~ 

Third.— li  one  be  under  fifteen  and  the  other  above 
sixty,  the  former  is  presumed  to  have  survived. 

Fourth.—lt  both  be  oyer  fifteen  and  under  sixty,  and 
the  sexes  be  different,  tll^  male  is  presumed  to  havo  sur- 
vived.   If  the  ^exes  be  the  same,  then  the  older. 

Fifth,— It  one  be  under  fifteen  or  over  sixty,  and  the 
other  between  those  ages,  the  latter  is  presumed  to  have 
survived. 

Fresnmptions— when  raised,  21  CaL  456:  of  knowledge  of  the  law, 
SO  CaL  337 :  rebutting,  52  CaL  650:  where  two  equaHy  reasonable,  6  CaL 

DISPUTABLE  PBBSUMPTIONB. 

8UBX>r7lsioir  l.  Innocence— of  crime  or  wrong,  evidenee  required 
to  overcome,  see  sec.  2061,  subd.  5. 

SmiDrvisioir  6.   Higher  evidence  adverse— see  sec  2061,  suhd.  7. 

SVBDivisioir  8.   Thing  delivered,  etc.— deed,  43  Cal.  374. 

BCiimVi&ioif  11.  TUlcj  Cram  ^josaeasitin  —  pri^^Uiiilitltin  oti  Heat 
proppri^,  4  CaL  tlX  07,  7^).  'M,  J7H.  im^^  5  ll.il  4 J^  67,  ^.^^  +i)JJi  s  CuL  lOS.  iM, 
m,%iK  7  CaL  r>.\2S)l:  b  C^L  lU.  Hi.L  Kl.  COl;  OCuL  t  tJ,4^;7.&jf>;  10  CW- 
Ml,2:;(t,2n;  lU'riL  l.^iiJ;  I J  CnL  2!iLA':u;  13  C'riL  »!,  itia.  ^i-,  1»  CaL  46i 
UJ;  17  t:jiL4  J.  107,271  J  in  C:iU  m;  lt>  CnL  L^J-Ji  'J&  CiL  ZOih  2 J  CiiL  JOS. 
UJ.  3jl,  4J;L  iVT.  lilUi  ii  C?iL  Til,  5713 :  S4  CilL  L7 ';  23  CaL  2\509|  27  Crd.TSi 
SSCiiL'JiJ;  'J]CiL:.'0ii.4  IJ;  ,1(^Cs^L  J '.5,  4i;i;  ^1  CaL  li^L  4lR;  13  da.  m, 
O'JS;  ciiC;iL2ri,;m;  airrU^lDl;  4  I  Cal.  .IT  Lr^;  4i  Cal.  flltl.  TOj  15  Cal. 
10 1 , 2i^l ;  4LI  ;  ; t L  ^t J 11 .  Pf r.^nfj ai  prottrrfjf, ^  L iU.  S70 ;  a  CaL  100 ;  8  CrtL lit 9 ; 
9  Ca  L  -^4  : ;  II  t  rt  L  (.i4 1  ^  i  C  ;i  I .  iH:  ►.  i*i  ^jf^fwff* i  req^t  ixiir^  w  h  itt  von^t  i  tiitus. 
COUiianta'V,L!lC:d.  ;^47.i7u:  cjeftmeiitjiu  IJ  CaL  5 '!j  4h  Cal.  101,  and 
ecs  HEAf*  rr.orEiiTr,  jrapra;  iJiTvaiiC  by,  b  CaL  iJlT :  teu^nt  by,  U  CaL 
61:  timLi^TtOMiijai.  ^iil. 

SuBDivisioir  14.  Officer  deemed  regularly  appointed— 3  CaL  453; 
5  CaL  389;  6  CaL  215;  16  CaL  552;  24  Cal.  121;  53  Cal.  29. 

SuBDivisioirs  15  and  16.  Regular  performance  of  official  and 
Jttdicial  dnty-l  Cal.  323;  3  Cal.  27, 193;  5  CaL  53;  6  CaL  81 ;  0  Cal.  554;  16 
CaL  227;  21  Cal.  291;  23  Cal.  133;  47  CaL  43, 222, 204:  48  CaL  138, 434. 483: 
49  CaL  22^,  679;  50  Cal.  300;  51  Cal.  55, 146. 2:J8, 417;  52  Cal.  171, 338. 664;  53 
Cal.  239, 420;  Doiiglicrty  v.  Harrison.  March  6th.  1880, 5  Pac.  C.  L.  J.  81; 
La  Soc.  I^ran^^e,  etc.  r.  Beard,  liarch  81st,  1880, 5  Pac.  C.  JL.  J.  273. 

SUBDivisiow  16.  Jurisdiction— sec.  33n. 

SnBDTVisION  17.  Judicial  record  correct— 48  CaL  133, 49  CaL  152» 
229;  51  Cal.  219, 298, 447;  52  CaL  338,  (W;  53  Cal.  239, 635. 

SUBDivtsioN  20.  Ordinary  course  of  business  followed— sec 
igiiO,Buba.2;  47  CaL  294. 

Subdivision  21.  Promissory  note,  etc.,  imports  consideration— 
sec  subd.  3.)  of  this  section,  aud  Civil  Code,  sees.  1614, 1615;  9  Cal.  247; 
I0Cal.4i>l;  34  CaL  138. 

SUBDIVISION  23.   Writing  truly  dated— deed,  47  CaL  171. 
,  SUBDIVISION  25.    Identity— 1  CaL  428;  16  CaL  5C4;  25  Cal.  78;  28  CaL 
213, 211);  21  CaL  514;  46  Cal.  49. 

Subdivision  26.  Death  of  person— not  heard  from  in  seven  years. 
8  CaL  bJ;  3d  CaL  223. 


(^  immasct  etidenoe,  etc.  |  1963 

STTBDiyieltOK  29.  Oopartnen— 29  Gal.  297;  4»€aL  M4. 
STTBDiYisioir  30.  Marriage— ClvU  Code,  sees.  68-78;  ID  Gal.M7:  26 
CaL  132;  47  CaL  621;  52  Cal.  56£l. 
SUBDivisioir  31.  Legitimacy— 13  Cal.  101. 
SuBDivisioar  33.  Law  obeyed— 61  Cfll.  2K^ 
Subdivision  36.  Foreign  laws— 21  Cal.  22^  82  CaL  60. 
Subdivision  3d.   Consideration  of  cohtract— see  sabd.  21,  note. 

PRESUMPTIONS  IN  VARIOUS  0A8B8. 

Adnlteyy— 41  CdL  W.  Ancient  writing— when  deemed  genaino, 
sec.  1963, 8ul)d.  34.  Authenticity  of  book— when  presumed,  sec.  1963, 
6nb<l.  85.  Burial  ground— iledlcatlon  to  public,  sec.  1963,  subd.  83. 
Check— 45  Cal.  419.  Qommnaity  property— 12  Cal.  251.  Conclusive 
presumptions— sec.  JS&2  and  notes.  Oontinaance— of  existing  thing, 
sec.  1963,  subd.  32.  Contract— consideration  for,  sec.  1963,  subd.  39. 
Conveyance  of  ezecutor,  etc.— sec.  luUi.  Date«-of  writing,  correct, 
sec.  1963, subd.  23  and  note:  of  indorsement,  see  that  head.  Disput- 
able presomptions— sec.  1CG3,  and  note  supra.  Entire  issne,  etc.— 
e^iplttedfSec,  1863,  subd.  IS.  Evidence  suppressed— would  be  ad- 
verse, sec.  1963,  subd.  5.  Ezecution  of— conveyance,  sec.  1963,  subd.  37. 
Fire  department  records— Political  Code,  sec.  3J4i.  Foreign  laws— 
embodiedin  reports,  sec.  1963,  subd.  36  and  note.  Eigber  evidence- 
adverse,  sec.  1:63,  subd.  6.  Identity— of  person  from  name,  sec.  1963* 
subd.  25  and  note.  Indorsement— of  negotiable  paper,  deemed  made 
lit  <late,  sec.  1963,  subd.  22.  Innocence— sec.  1863,  subd.  1.  Jurisdic- 
tioQcT-presumed,  soc.  1963,  subd.  16.  Law  obeyed- sec.  1963,  subd.  33. 
Iiegitimacy— sec.  1963,  subd.  31  and  note.  Letters  received— in  regu- 
lar course  of  mail.  sec.  1963,  subd.  24.  Militia  fine— Political  Code,  sec. 
^35.  Money— paid,  was  due,  sec.  1963,  subd.  7 :  in  coxmty  treasury,  31 
Cal.  74.  NegUg.ence-25  CaL  467 ;  28  Cal.  627 :  44  Cal.  83.  Notary's  prot- 
est—Fohtical  Code,  sec.  705.  Obligation  delivered  back— has  heen, 
paid,  sec.  1963,  subd.  ».  Officer  regularly  appointed— sec.  1963,  subd. 
14  and  note.  Official  and  judicial  duty  regularly  performed— sec. 
1963,  subds.  15, 16,  and  notes.  Ordinary  care— taken,  sec.  1963,  subd.  4. . 
pBrdipary  conseqoences— intended,  sec.  1963,  subd.  3.  Ordinary 
course  of  business— followed,  sec.  1863,  subd.  20  and  note.  Ordinary 
coarse  of  nature,  etc.— sec.  1963,  subd.  28.  Ownership— whence  pre- 
sumed, sec.  1963,  subd.  12:  from  possession,  sec.  1863,  subd.  11  and  note. 
Partnership— whence  presumeu, sec.  1863, subd.  29  and  note:  special. 
Civil  Code,  sec.  24!^ :  n^^o  of  fictitious  names  iu,  Civil  Code,  sees.  246&- 
M71.  Person  not  heard  from— hi  seven  years,  deemed  dead,  sec.  1968, 
subd.  26  and  note.  Possession  imports  ownership— sec.  li)63,  subd* 
11  and  note.  Possessor  of  order  on  himself— sec.  1963,  subd.  26  wid 
note.  Privatte  transactions— deemed  regular,  sec.  1963,  subd.  19.  FTo- 
bato  Court  order— for  disclosure  of  property,  sec.  1460.  Promissory 
liote,  etc.— Imports  consideration ,  sec.  1963,  subd.  21  and  note.  Receipt 
—later,  imports  previous  payments,  sec.  1963,  subd.  10 :  only  prima/aei^ 
evidence,  48  CaL  635.  Record— Judicial  deemed  correct,  sec.  1963,  subd. 
17.  Short-hand  notes— sec.  273.  Stock— sale  for  assessments.  Civil 
Code,  sec.  348.  Surveys— Political  Code,  sec.  3973.  Surviving  calam- 
ity—sec.  1963,  subd.  40.  Thing  delivered— to  owner,  sec,  1963,  subd.  8 
and  note.  TTnlawftil  intent«-sec.  1963,  subd.  2. 
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CHAPTER  VI. 

imZSFSNSABIiB  UVXDSBTCS. 

IWT.Itadlspeiuablo  evidence,  wlttt. 

IMS.  To  prove  usage,  perjury,  and  treason,  more  tban  oneiritaeM 
required. 

1969.  Will  to  IH)  la  Tnritlng. 

1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be  in  writing. 

1972.  Lasi  section  not  to  extend  to  certain  < 


1973.  Agreement  not  in  writing,  when  invalid. 

1974.  Bepresentation  of  credit  oy  writing. 

§  1967.  The  law  makes  certain  evidence  necessary  to 
the  validity  of  particular  acts,  or  the  proof  of  particular 
facts. 

§  1968.  Perjury  and  treason  must  be  proved  by  testi- 
mony of  more  than  one  witness.  Treason  by  the  testi- 
mony of  two  witnesses  to  the  same  overt  act;  andperjdry 
by  the  testimony  of  two  witnesses,  or  one  witness  and 
corroborating  circumstances. 
'Two  witnesses— for  probate  of  lost  will,  sec.  13S9. 

,  §1969.  A  last  will  and  testament,  except  a  nuncupative 
wUl,  is  invalid,  unless  it  be  in  writing  and  executed  with 
such  formalities  as  are  required  by  law.  When,  therefore, 
such  a  will  is  to  be  shown,  the  instrument  itself  must  be 
produced,  or  secondary  evidence  of  its  contents  be  given, 
tin  effect  July  Ist,  1874.] 

Iiost  or  destroyed  will— probate  of,  sees.  1338-1341. 

fl970.  A  written  will  cannot  be  revoked  or  altered 
erwise  than  as  provided  in  the  Civil  Code.    [In  effect 
July  1st,  1874.] 
Bevocation  or  alteration  of  will— see  Civil  Code,  sec.  1S92  et  teq. 

§  1971.  Ko  estate  or  interest  in  real  property,  other 
than  for  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any  manner  re- 
iating  thereto,  can  be  created,  granted,  assigned,  surren- 
dered, or  declared,  otherwise  than  by  operation  of  law,  or 
a  conveyance,  or  other  instrument  in  writing,  subscribe 
by  the  party  creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lawful  agent  thereunto 
authorized  by  writing. 


'  M.  INDISPENSABLE  EVIDENCE.  §§'1972-3 

Scope  of  section^appllcatlon  restricted  by,  see.  1972. 

Ooxreiponding  proTUion— Civil  Code,  sec.  1091.  ^ 

Real  property— estate.  Interest,  eto,.,  In,  compare  sec.  1073,  snbd.  5: 
bill  of  saleiDSUfliciont,&2  Cal.  191:  mortgage  lien  can  only  be  created 
by  writing,  53  Cal.  677. 

Thxst-Civil  Code,  aec.  858 ;  6  Cal.  IM. 

§  1972.  ThQ  preceding  section  must  not  be  construed 
to  affect  the  power  of  a  testator  in  the  disposition  of  his 
real  property  by  a  last  will  and  testament,  nor  to  prevent 
any  trust  from  arising  or  being  extinguished  by  implica- 
tion or  operation  of  law,  nor  to  abridge  the  power  ct  any 
court  to  compel  the  spccillc  performance  of  an  agreement, 
in  case  of  part  performance  thereof. 

Tra8t8-lmplied,21Cal.G2;23Cal.575;  27Cal.ll9:  35Cal.481;  36CaL9!t. 

Part  peiformance—cnforelng  verbal  contract  after,  1  Cal.  119, 207;  10 
CaLldO;  19  Cal.  447;  24  Cal.  142;  .^)  Cal.  61U;  31  Cal.  10?;  44  Cal.fiiS;  43 
Cal.  194:  executed  parol  agreement  to  convey  land,  not  within  statute, 
52CaL561. 

8  1973.  In  the  following  cases  the  agreement  is  in- 
valid, unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing,  and  subscribed  by  the  party 
charged,  or  by  his  agent;  evidence,  therefore,  of  the  agree- 
ment cannot  be  received  without  the  writing  or  secono- 
aiy  evidence  of  its  contents: 

1.  An  agreement'  that  by  its  terms  is  not  to  be  pe^ 
formed  within  a  year  from  the  making  thereof ; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  for 
in  section  twenty-seven  hundred  and  ninety-four  of  the 
Civil  Code; 

'  3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marry ; 

4.  An  agreement  for  the  sale  of  goods,' chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred  dol- 
lars, unless  the  buyer  accept  and  receive  part  of  such 

-  goods  and  chattels,  or  the  evidences,  or  some  cf  them,  of 
such  things  in  action,  or  pay  at  the  time  some  part,  of  -the 
purchase-money;  but  when  a  sale  is  made  by  auction,  an 
entry  by  the  auctioneer  in  his  sale-book,  attho  time  of  the 
sale,  of  the  kind  of  property  sohV,  the  terms  of  sale,  the 
price,  and  the  names  of  the  purchaser  and  person  on  vyhc^ 
account  the  sale  is  made,  is  a  suiucient  memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
oi^e  year,  or  for  the  sale  of  real  property,  or  of .  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of -fhe 
party  sought  to  be  cnarged,  is  invalid,  unless  the  author- 
ity of,  the  agent  be  in  writing,  subscribed  by  the  party 
sought  to  be  charged. 


§§  1974^  ooxcLUBvrR  jsvidxnce.  663 

j    OonpnpoBdinf  proTision— see  ClTll  Code,  see.  1624. 

Note  or  momorandam— langoage  ana  snfflclency  of,  21  CaL^DO:  ST 
CaL  230 :  by  auctioneer,  sec.  1973,  subd.  4,  and  note. 

SuBDivifliov  1.  Agreement  not  to  be  pexformed  within  a  fear- 
cases  within  Statute  of  Frauds,  43  Cal.  009;  48  CaL  286:  not  within  stat- 
ute, 43  Cal.  274:  parol  partnership,  part  performance,  47  CaL  174. 

SUBDiYisiov  2.   Goarantf— corresponding  provision.  Civil  Code, 


107;  27 Cal. 80;  29  Cal.  150;  33  CaL  121:  34  Cal.  673;  3S  CaL  133;  written 
consideration  for  forbearance,  2  Cal.  480;  50  CaL  255:  of  promlssonr 
note,  2  Cal.  435.  *'  ' 

Subdivision  4.  Agreement  for  sale  of  goods,  etc.— auction  sale, 
entry  of,  see  1  CaL  415;  also,  Civil  Code,  sec.  17f)S,  Political  Code,  sec. 
8J92:  corresponding  provision,  Civil  Code,sec.  1730,and  sec  Civil  Code, 
see.  1740:  contract  in  writing,  when  presumed.  1  Cal.  181:  delivery,  3 
Cal.  140;  8CaL<>14:  14CaLSi4;  19CaL?i)3;  2i  Cal.  103,539;  23  CaL 65, 540: 
goods  and  chattels,  growing  crops  are  not,  6  Cal.6i4;  17  CaL  545:  S7 
CaL  634 :  Insurance  ])oliey,  fire,  as  collateral  security,  30  CaL  87 :  mining 
stocks  bought  on  margin,  47  CaL  142. 

fiUBDivisioir  5.  Agreement  as  to  real  property— agent's  author- 
ity. 21  CaL  383:  80  Cal.  860:  47  Cal.  3T3:  auction  s:\tf?,  when  ram,  CCaL 
75:  before  statute  enacted.  1  Cal.  ^m;  rnm  ^;|u?ll1Jiu^^Til^D^a^o!l,  Civil 
Code,  sec.  1741 :  court,  sale  by,  not  ^vitli  In  Ftalutc?,W  (Jnl.lsi;  e^eciit<^ 

J >arol  agi'eement  to  convey  lands,  ru^t  vi^ihVLi  ^t^uito,  4  Cul.  31^;  la  C3J- 
33;  62T:al.5l)i:  growing  crops,  n^'t  wlcliiQ  aLiifuL:*,  £3  (JLtL  eJ;  S?  CW. 
634:  lea8eformorethauyesu',2C:ii.  f^n:  >[i?\igj.n  ta^.pcirol  caatroicti 
under,  1  CaL  Hi);  10  Cal.  17;  24  Cai.  LJJ.*;  4J  (Jal.  aJl;  4^  C^.  h^7t  luialnjr 
claim,  14  CaL 22;  20  Cal.  19t»;  23  C.iL  I7i:  tH)  ral.  All;  &L  Tfil.  T/iier^ 
agreement  not  toopposo  patent.  mjI^L^:!  Cal.(i?4:  i^art  ptf foriuaiiuc. 
sec.  1972  and  note:  promise,  parol  tfi  pny  fnr  Iturrovtirii^iits,  T:ukd,2 
Cal.  489:  purchase  for  another,  23  i.iLSmj  a.i  c.i[.4n:  ri;rliE  of  wayiSii 
Cal.  Ill:  services  In  seUhig  land.  .17  C^.  srii  54  Cul.  ijij;  4i  c.il.  Ivl; 
specific  performance  of  verbal  co  1 1 1  itw^  f  r  24  Cal.  1 7t :  tru$  t ,  v  lok  t  ion  oft 
21  Cal. 87;  85 Cal. 431 :  unwritten  cvui r.ict  tor  nalu  of  Inji J,  \oii],  4  Cat 
£0:  verbal  agreement  to  reconvey  J  i[j,ii,4.i  i:t1,  4J5;  sw)  Cul.  21:  vdIiI  fa 
part,  if  entire  contract  invalid,  33  L\ii.  UJ  ■  ^TlUni^  need  not  be  all^oed, 
il  CaL  210.  ^ 

§  1974.  Ko  evidence  is  admissible  to  chai|(e  a  person 
upon  a  representation  as  to  tlie  credit  of  a  third  person, 
unless  such  representation,  or  some  memorandum  there- 
of, be  in  writins^,  and  either  subscribed  by,  or  in  the  hand- 
writing of,  the  party  to  be  charged. 

CHAPTER  Vn. 

CONCLUEOVB    OR    XTNTANSWIIRABLB  *BVI. 

DENCR 

S  1978.  Conclusive  or  unanswerable  evidence. 

§  1978L  No  evidence  is  by  law  made  couclusive  pr  ui^- 
answerable,  unless  so  declared  by  this  Code. 
Bstoppel-secs.  1908, 1962. 


TTTIiE  nL 

Of  the  Production  of  Evidence. 

Cba^.I.    By  whom  to  be  produced.    §§1981-1982; 
n.    Means  of  production.    §§  1985-1997. 
m.    Manner  of  production.    §§2002^2054. 

[6881 
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CHAPTER  L 

BT  VraOM  TO   BU  PHODUCEO. 

S  1981.  Evlrtftncotob«pro<luc«»ti.l)y  Whom. 
I  VM2,  Wtitiixj^  uliereU,  w  lio  to  cxplaiu. 

§  1981.  The  |)arty  holding  the  affirmative  of  the  issae 
must  produce  the  evidence  to  i)rove  it;  therefore,  the 
burden  of  proof  lies  on  the  party  wiio  would  be  defeated 
if  no  evidence  \rere  given  on  either  side. 

Borden  of  proof— see  under  Affiiucativb  Allxqatiovs,  sec. 
I869n:  afflrmativo  matter  In  answer,  tvlierc,  8  Cal.  31 ;  lACal.  100:  eject- 
ment in,  61  Cal.  fid;  insanity  of,  47  CaL  134;  money  paid  under  duress, 
26CaL606. 

fl982.  The  party  producing  a  writing  as  genuine 
ich  has  been  altered,  or  appears  to  have  oeen  altered, 
after  its  execution,  in  a  :part,  matesial  to  the  question  in 
dispute,  must  account  for  the  appearance  or  alteration. 
He  may  show^that  ^tie  alteration  was  made  -by  another, 
without lTiS'<^oncurrence,  or  was  made  with  the  consent  of 
the  parties  affected  by  it,  or  otherwise  properly  or  inno-. 
cently  made,  or  tliat  the  alteration  did  not  change  the 
meaning  or  language  of  the  instrument.  If  he  do  that, 
he  may  givethe  writing  in  evidence,  but  not  otherwise. 

Alteration— effect  of,  50  Cal.  613}  impenchlnff  certificate  for,  53  CaL 
171 :  in  indictment,  60  Cal.  447 :  need  of  accounting  for,  26  CaL  85:  suffi- 
ciently explained,  34  Cal.  6S4. 
.  Printed  form— erasure  m,  33  CaL  88 :  constraQtion  of,  sec.  1862. 

CHAPTER  n. 
MEANS  OF  PRODUCTION. 

'I  1985.  Sul^rKfynafcsT  wttnf?33  defloed. 

1986.  Subpo^hji^  liow  l^suptJ. 

1987.  SiiLipti  nn.,  how  Rervvii, 

1988.  Huwp  If  witiii-SE*  Ijii  roncefllcd. 

1989.  Wbeu  u  -tv  III  I  CSS  u  cDmiJuUiid  to  attend. 

1990.  Pei-soii  crejtftitKjruijelk'd  l^^  testify. 

1991.  Di:«otjeciLtii4  ti.  huw  iiunishod, 

1992.  Fwr/citure  tlKT^for. 

1993.  WnmiDt  may  I-lkua  to  bring  witness,  when. 

1994.  Coutcrtts  of  warrmt* 

1996.  If  w1tiic»3bofijiTi5o|ierJiti^Tr  brought. 
I  1996.  On  whose  iumIUhi. 

1997.  Hqw  tixamln^id. 

§  1965.  The  process  by  which  the  attendance  of  a  wit- 
ness is  required  is  a  subpcona.    It  is  a  writ  or  order  di« 
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rected  to  a  penon  and  requiring  kis  attendaDce  at  a  pjir- 
ticular  time  and  place  to  testify  as  a  witness.  It  may 
also  require  him  to  brine  with  him  any  hooka,  documents^ 
or  other  things  under  his  control,  which  he  is  bound  by 
law  to  produce  in  evidence* 

§  3.986.  The  subpoena  is  issued  as  follows : 

1.  To  require  attendance  before  a  court,  or  at  tl>e  trial 
of  an  issue  therein,  it  is  issued  under  the  seal  of  the  court 
before  which  the  attendance  is  required,  or  in  which  the  ; 
issue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a  Judge^ 
justice,  or  other  officer  authorized  to  administer  oaths  or 
take  testimony  in  any  matter  under  the  laws  of  this 
State,  it  is  issued  by  the  judge,  justice,  or  any  other  officer 
before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commisafoner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  coun- 
try, or  of  the  United  States,  or  of  any  other  State  in  the 
United  States,  or  of  any  other  district  or  county  within 
this  State,  or  before  any  officer  or  officers  empowered  by 
tlic  laws  of  tbe  United  States  to  take  testimony^  it  may 
be  issued  by  any  jud^e  or  justice  of  the  peace  in  places 
within  their  respective  jurisdiction;  with  like  power  to 
enforce  attendance,  and,  upon  certiiicate  of  contumacy  to 
said  court,  to  punish  contempt  of  their  process,  as  such 
judge  or  justice  could  exercise  if  the  sttbi)(Bna  directed 
the  attendance  of  the  witness  before  their  courts- in  a 
matter  pending  therein. 

§  1987.  The  service  of  a  subpoena  is  made  by  showing 
the  original  and  delivering  a  copy,  or  a  ticket  containing^ 
its  substance,  to  tbe  witness  personally,  giving  or  ofEering 
to  him  at  tbe  same  time,  if  demanded  by  him,  the  fees  to 
which  he  is  entitled  for  travel  to  and  from  tlie- place 
designated,  and  one  day's  attendance  there.  The'Ser\'- 
ice  must  be  made  so  as  to  allow  the  witness  a  reasonablo 
time  for  preparation  and  travel  to  the  place  of  attend- 
ance.   Such  service  may  be  made  by  any  person. 

§  1988.  If  a  witness  is  concealed  in  a  building  or  vessel, 
80  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
court  or  judge,  or  any  officer  issuing  a  subpoena,  may, 
upon  proof  by  affidavit  of  the  concealment,  and  of  tbe 
mater&lity  of  the  witness,  make  an  order  that  the  sheriff 
of  the  county  serve  the  subpoena;  and  the  sheriff  must 
serve  it  accordingly,  and  for  that  purpose  may  break  into 
the  building  or  vessel  where  the  witness  is  concealed. 

PSVAL  APPEimiX.— 58* 
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less  than.thurty  miles  from  his  piaceol  residence  to  the 
place  of.  tiiaL 

Ji  3.990.  A  persoit;  present  in  court,  or  bef ote  a  jndieKil 
cer,  may  be  required  to  testify  in  the  same  manner  as 
if  he  were  in  attendance  upon  a  BubfKBoa  issaed  by  such 
eourt  or  officer. 

§  1991.  Disobedience  to  a  subpcsna,  or  a  refusal  to  be 
(twom,  or  to  answer  as  a  witness,  or  to  subscribe  an  affi* 
(lavit  or  deposition  when  required,  may  be  punisfaed  as  a 
Contempt  by  .the  court  or  oflicer  issuing  the  subpcena  or 
requiring  the  witness  to  be  sworn;  and  if  the  witness  be 
a  party,  uis  ^complaint  or  answer  may  be  stricken  out. 

Bisobedienoe  ^9  snbpona— 46  Gal.  63. 

Refusal  to  answer— sec.  2065;  as  CaL  W. 

Oonterapt-a^eca.  1209, 1319. 

§  1992^  A  witness  disobeying  a  subpoena  also  forfeits 
to  the  party,  aggrieved  the  sum  of  one  hundred  dollars, 
and  all  damages  which  he  may  sustain  by  the  failure  or 
the  witness  to  attend,  which  forfeiture  and  damages  may 
be  recoyered.in  a  civil  action. 

§  1993.  In  case  of  failure  of  a  witness  to  attend,  the 
oourt  or  officer  issuing  the  subpcena,  upon  proof  of  the  serv- 
ice thereof,  and  of  the  failure  of  the  witness,  may  issue  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness 
And  bring  him  before  the  court  or  officer  where  his  at- 
tendance was  required. 

§  1994.  Every  warrant  of  commitment,  issued  by  a 
court  or  officer  pursuant  to  this  chapter,  must  specify 
therein,  particularly,  the  cause  of  the  commitment,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter,' 
must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  xday  be,  and  must  be  executed  by  him  in  the. 
Same  manner  as  process  issued  by  the  Superior  Court. 
[In  effect  April  Ifith,  1880.] 

§  1995.  If  the  witness  be  a  prisoner,  confined  in  a  Jail 
or  prison  within  this  State,  an  order  for  his  examination 
in  the  prison  upon  deposition,  or  for  his  temporary  re- 
moval and  production  before  a  court  or  officer,  for  the 
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I>urpose  of  being  orally  examined,  may  be  made  as  fol< 
ows: 

1.  By  the  court  itself  in  which  the  action  or  special  pro* 
ceeding  is  pending,  unless  it  be  a  Justice's  Court; 

2.  By  a  justice  of  the  Supreme  Court,  or  a  judge  of  the 
Superior  Court  of  the  county  where  the  action  or  proceed- 
ing is  pendiugt  if  pending  before  a  Justice's  Court,  or 
before  a  judge  or  other  person  out  of  court.  [In  effect 
Aprilieth,  X««0.] 

§  1996.  Such  order  can  only  be  made  on  the  motion 
of  a  party,  upon  affidavit  showing  the  nature  of  the  ac^ 
tion  or  proceeding,  the  testimony  expected  from  the  wit' 
ness,  and  its  majtoriality. 

§  1997.  If  the  witness  be  imprisoned  in  the  county 
wljere  the  action  or  proceeding  is  pendins,  his  production 
mftr  be  required.  I^  all  other  cases  Us  examiaation, 
wAen  alloved,  moat  be  taken  upon  deposition. 
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CHAPTER  m. 

JCAKZIZtR  OF  PRODUCnOir. 

Akt.  L  Mods  of  Takiko  thk  TxsTixoirr  or  WtTirxssK. 
II.  Affidavits. 

III.  DBP081T10N8. 

IV.  MAiTir ER  OF  TAKnro  Dsposmoirs  Our  op  th«  Statk. 

V.    MASNER  OF  TAKINa  DEPOSITIOSTS  IK  TUS  STATE. 

Vl.  Gbks&al  rules  of  £xamikatiox» 

ARTICLE  L 
HODX  C9  TAKZKO-  the  TESTDCONT  of  WITSZS&ES. 

12002.  Testtmonjr.fnwbat  mode  taken. 

12003.  Affidavit  defined. 

I  2004.  A  deposition  defined. 
I  2005.  Oral  examination  defined. 
t  2006.  DeposUlonrbow  taken. 

§  2002.  The  testimony  of  witneases  is  taken  in  tluee 
modes: 

1.  Byaffidayit; 

2.  By  deposition; 

3.  By  oral  examination. 

§  2003.  An  affidavit  is  a  written  declaration  tmder 
oath,  made  without  notice  to  the  adverse  pcurty. 
AffidavitSp-sec.  2009  et  seq. 

§  2004.  A  deposition  is  a  written  declaration  nnder 
oath,  made  upon  notice  to  the  adverse  party  for  the  pur- 
pose of  enabling  him  to  attend  and  cross-examine. 

Depositions— sees.  201S>-2021 :  form  of,  sec.  2006. 

§  2005.  An  oral  examination  is  an  examination  in 
presence  of  the  jury  or  tribunal  which  is  to  decide  the 
fact  or  act  upon  it,  the  testimony  being  heard  by  the  jury 
or  tribunal  from  the  lips  of  the  witness. 

General  mles  of  examination— sees.  2042-2054. 

§  2006.  Depositions  must  be  taken  in  the  form  of  ques- 
tion and  answer,  and  the  words  of  the  witness  must  be 
written  down,  unless  the  parties  agree  to  a  different  mode. 

Form  of  takins^  depositions— formerly,  in  narrative  form,  35  CaL30. 
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ABTICLE  n. 

AFFIDAVITS. 

I  2009.  Affidavits  and  depositions,  how  taken. 

I  2010.  Evidence  of  publication,  wbat. 

12011.  Where  filed. 

I  2012.  Ai&davits  to  be  used  in  this  State,  before  whom  may  be  taken 

in  this  State. 
S  2013.  If  made  iu  another  State  of  the  United  States,  before  whom 

taken. 

2014.  If  made  in  a  foreign  country,  before  whom  taken. 

2015.  Certificate  of  the  clerk,  if  taken  before  a  Judge  of  a  court  out 
of  this  State. 

§  2009.  An  affidavit  may  be  used  to  verify  a  pleading 
or  a  paper  in  a  special  proceeding,  to  prove  tne  service  of 
a  summons,  notice,  or  other  paper  in  an  action  or  special 
proceeding,  to  obtain  a  provisional  remedy,  the  examina- 
tion of  a  witness,  or  a  stay  of  proceedings,  or  upon  a 
motion,  and  in  any  other  case  expressly  permitted  by 
some  other  provision  of  this  Code. 

Use  of  affidavita-81  Cal.  203. 

Signature— not  essential,  15  CaL  63. 

In  foreign  language— excluded,  23  Cal.  418. 

Extent  of  afladayit-27  CaL  298. 

§  2010.  Evidence  of  the  publication  of  a  document  or 
notice  required  by  law,  or  by  an  order  of  a  court  or  judge, 
to  be  published  in  a  newspaper,  may  be  given  by  the  affi- 
davit of  the  printer  of  the  newspaper,  or  his  foreman  or 
principal  clerk,  annexed  to  a  copy  of  the  document  or 
notice,  specifying  the  times  when  and  the  paper  in  which 
the  publication  was  made. 

Affidavit  of  publication— see  sec.  413n:  "proprietor"  synonymous 
with  "  printer,^  37  CaJ.  458. 

§  2011.  If  such  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  filed  with  the 
court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed 
with  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
thereof,  certified  by  the  judge  of  the  court  or  clerk  having 
it  in  custody,  is  prima  facie  evidence  of  the  facts  stated 
therein.    [In  effect  July  1st,  1874.] 

§  2012.  An  affidavit  to  be  used  before  any  court,  judge, 
or  officer  of  this  State,  majr  be  taken  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary 
public  in  this  State. 

Persons  authorized  to  take  affidavits— sec.  179,  subd.  3:  ofilcial 
character  of  Justice  of  tbe  peace,  witliin  the  State,  need  not  appear, 
ISCaLM. 
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§  2013.  An  affidavit  taken  in  another  State  of  the 
United  States,  to  he  used  in  this  State,  may  be  taken  be- 
fore a  commissioner  appointed  by  the  governor  of  this 
State  to  take  affidavits  and  deposttiona  in  such  otli^r' 
.State,  or  before  any  notary  public  in  another  State,  or 
before  any  juiftge  or  clerk  of  a  court  of  record  luuring  a- 
4ieal.    [In  effect  July  1st,  1874.] 

§  2014.  An  affidavit  taken  in  a  foreign  country  to  be 
used  in  this  State,  may  be  taken  before  an  embassador, 
minister,  consul,  vice-consul,  or  consular  agent  of  tbo 
United  States,  or  before  any  judge  of  a  court  of  record 
having  a  8eal»  in  aach  foreign  country.  [In  efleet  Jidy 
Ist,  1874.] 

§  2015.  When  an  affidavit  is  taken  before  a  judge  of  a 
court  in  another  State,  or  in  a  foreign  country,  the  gen- 
uineness of  the  signature  of  the  juq^e,  the  existence  of 
the  court  and  the  fact  that  such  judge  is  a  member  thereof » 
must  be  certified  by  the  clerk  of  we  court,  under  the  seal 
thereof. 

MJLTICLB  lEL. 
DEPOSITIOMB. 

52019.  I»BpiMttt<m,ir]ienifletf.     ^  ,^^  „^      ^        ^ 
2080.  TeBtimony  of  »  witness  oat  of  tlie  8tal»^  Hhesk  ttton. 
2021.  £i  the  State,  when  taken. 

§  2019.  In  all  cases  other  than  those  mentioned  in  seo- 
tion  two  thousand  and  nine,  where  a  written  declaration 
under  oath  is  used,  it  must  be  a  deposition  as  prescribed 
by  this  Code. 

§  2020.  The  testimony  of  a  witnoBs  out  of  the  State' 
may  be  taken  by  deposition,  in  an  action^  at  any  time 
^f  ter  the  service  of  the  summons  or  the  appearance  of  the 
defendant;  and,  in  a  special  proceeding,  at  anytime  after 
a  question  of  fact  has  arisen  therein. 

Manner  of  taking  depositions  oat  of  the  Slate-Hiec.2024  «  <eg. 

f2021.  The  teetimony  of  a  witness  in  thiaState  may  be 
en  by  deposition  in  an  action  at  any  time  after  the 
service  of  the  summons  on  the  appearance  of  the  defend- 
ant»  and  in  a  special  proceeding  after  a  question  of  fact 
has  arisen  therein,  in  the  following  cases: 
.  1.  When  the  witness  is  a  party  to  the  action  or  proceed- 
ing, or  an  officer  or  member  of  a  corx>oration  which  is  a 
party  to  the  action  or  proceeding,  or  a  person  for  whose 
Immediate  benefit  the  action  or  proceeding  is  prosecuted, 
brdiefended. 
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.    2.  When  tiie  Tritaiess  resides  out  of  Hhe^  comity  in  which 
his  testimonv  ia  to  he  used. 

3.  When  the  witness  is  about  to  leave  tbe  county  where 
the  action  is  to  be  triedt  and  will  probably  continue  ab- 
sent wben  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  infirm  to  attend. 

5.  When  tbe  testimony  is  required  upon  fr  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness 
'is  not  required 

6.  When  the  witness  is  the  only  one  who  can  establish 
facts  or  a  fact  material  to  the  issue;  provided^  that  the 
deposition  of  such  witness  shall  not  be  used  if  his  presence 
can  be  procured  at  the  time  of  the  trial  of  the  cause. 
[In  effect  March  9th,  1878.] 

Deposition—mode  of  tatcingrf  sec.  2006:  who  may  take,  2  CaL  25;  see* 
179,  subd.  3;  in  this  state,  manner  of  taking,  sec.  2031  et»eq. :  name  part 
of  testimony,  49  Cal.  3ii3 :  service  of,  47  CaC  644 :  strict  construction  De^ 
fore  Code,  2  Cal.  26, 383 :  amending  answer  after,  471  GaiL  174; 

SuBDivisioK  1.*  Party,  etc.— 29  CaL  619. 
SUBnrviSlOK  2.    Oat  of  cotuxty— 29  CaL  619.  t 

ABTICLB  IV. 
Hasseb  ov  TiLEnra  DEPosinocera  Our  ov  the  Stjlts. 

S  2024.  Testimony  of  witness  out  of  State  taken  upon  commission  Is- 
suednnderscalfUponnotice.^  To  wliom  to  Issue. 

12025.  Proper  interrogatories  may  be  prepared,  or  may  be  waived  b^ 
tbe  parties. 

!-  2026.  Antborftles  and  dnties  Qf  oommisstoaer. 
2027.  Trial,  when  postponed  for  raason  otnon^retom  of  commission*. 
2028.  Depositions,  by  whom  used. 

§  2024.  The  deposition  of  a  witness  out  of  this  State 
may  be  taken  upon  commission  issued  from  the  court, 
under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judge  thereof,  on  the  application  of  either  party,  upon 
five  days*  previous  notice  to  the  other.  If  issued  to  any 
place  within  the  United  States,  it  may  be  directed  to  a 
person  agreed  upon  by  the  parties,  or,  if  they  do  not 


rected  to  a  minister,  embassador,  eonsal,  vice-consul,  or 
Qonsular  agent  of  the  United  States  in  such  country,  or 
to-  any  person  agreed  upon  by  the  parties.  [In  effect  April 
16th,  im] 

Commiaiioner— estoppel  to  di8x>ute  regularity  of  appointment,  27 
Oal.  377. 
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§  2023.  Sach  proper  interrogatories,  direct  and  cross, 
as  tbe  respective  parties  may  prepare  to  be  settled,  S 
the  parties  disagree  as  to  their  form,  bv  the  jadge  or  offi- 
cer graDting  the  order  for  tbe  commission,  at  a  day  fixed 
in  the  order,  may  be  annexed  to  the  commission ;  or,  when 
the  parties  agree  to  that  mode,  the  examination  may  be 
without  written  iDterrogatories. 

Intnrrogatoiles— question  and  answer  In  depoeUlaDS,  see.  2006. 

§  2026.  The  commission  must  authorize  the  commis- 
sioner to  administer  an  oath,  to  the  witness,  and  to  take 
his  deposition  in  answer  to  the  interrogatories,  or  when 
the  examination  is  to  be  without  interrogatories,  in  re- 
spect to  the  question  in  dispute,  and  to  certify  the  depo- 
sition to  the  court,  in  a  sealed  enyelope,  directed  to  the 
clerk  or  other  person  designated  or  aipreed  upon,  and  for- 
warded to  him  by  mail  or  other  usualchannel  of  convey* 
ance. 

Oertiflcat*-«ec.  20S2ii;  27  GaL  S72. 

§  2027.  A  trial  or  other  proceeding  must  not  be  post- 
poned by  reason  of  a  commission  not  returned,  ezcei)t 
upon  evidence,  satisfactory  to  the  court,  that  the  testi' 
mony  of  the  witness  is  necessary,  and  that  proper  dili- 
gence has  been  used  to  obtain  it. 

Oontinnance— none,  where  no  diligence  in  obtaining  commission,  2 
Cal.6»8. 

§  2028.  The  deposition  mentioned  in  this  article  may 
be  used  by  either  party  on  the  trial  or  other  proceeding, 
against  any  other  party  giving  or  receiving  the  notice, 
subject  to  all  jnst  exceptions. 

ABTICLE  Y. 

MASirxB  01*  TAxnra  Pspositioks  nr  tbis  stats. 

S  2081.  Depositions  may  be  taken  before  a  judge,  etc.,  upon  notice  to 

the  adverse  party. 
S  2032.  Manner  of  taking  depositions.   May  be  used  by  either  party 

on  the  trial. 
I  2033.  When  deposition  excluded. 
'  I  2034.  A  deposition  once  taken  may  be  read  at  any  time. 
'  I  2035.  Deposition  in  this  State  to  be  used  in  other  States, 
1 1  2036.  How  to  procure  witness  upon  commission. 
1 1  2037.  How,  if  no  commission. 
I  2038.  Deposition,  how  taken. 

§  2031.  Either  party  may  have  the  deposition  taken  of 
a  witness  in  this  State,  in  either  of  the  cases  mentioned  in 
section  two  thousand  and  twenty-one,  before  a  judge  or 
officer  authorized  to  administer  oaths,  on  serving  upon 
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the  adverse  party  previous  notice  of  the  time  and  place 
of  examination,  together  with  a  copy  of  an  alfidavit,  siiov/- 
ing  that  the  case  is  witliin  that  section.  Such  notice  must 
be  at  least  live  days,  adding  also  one  day  for  every  twenty- 
live  miles  of  the  distance  of  the  place  of  examination 
from  the  residence  of  the  person  to  whom  the  notice  is 
given,  unless,  for  a  cause  shown,  a  judge,  by  order,  pre- 
scribe a  shorter  time.  When  a  shorter  time  is  prescribed, 
a  copy  of  the  order  must  be  served  with  the  notice. 

Notice— absence  of,  5  Cal.  444:  contents  of,  6  Cal.  559:  proof  of  Bcrv. 
ico  of,  43  Cal.  435:  eervico  of,  bcforo  Code,  47  Cal.  (>44:  suMcieucy  of,  i/ 
CaL  37 :  time  sbortened,  17  Cal.  37. 

§  2032.  Either  party  may  attend  the  examination  and 
put  such  questions,  direct  and  cross,  as  may  be  proper. 
The  deposition,  when  completed,  must  be  carefully  read 
to  the  witness  and  corrected  by  him  in  any  particular,  if 
desired;  it  must  then  be  subscribed  by  the  witness,  certi- 
fied by  the  judge  or  officer  taking  the  deposition,  inclosed 
in  an  envelope  or  wrapper,  sealed  and  directed  to  tho 
clerk  of  the  court  in  which  the  action  is  pending,  or  to 
such  person  as  tho  parties  in  writing  may  agree  upon,  and 
either  delivered  by  tho  judge  or  officer  to  the  clerk  or  such 
person,  or  transmitted  through  the  mail,  or  by  some  safo 
private  opportunity;  and  thereupon  such  deposition  may 
be  used  by  cither  party  upon  the  trial  or  other  proceediu,'^ 
against  any  party  giving  or  receiving  the  notice,  subject; 
to  all  legal  exceptions;  but  if  the  parties  attend  at  the  ex- 
amination, no  objection  to  the  form  of  an  interrogatory 
shall  be  made  at  the  trial,  unless  tho  same  was  stated  at 
the  time  of  the  examination.  If  tho  deposition  bo  taken 
under  subdivisions  two,  three,  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  made  at  the  trial 
that  the  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of  the 
death  of  the  witness. 

Ex  parte  deposition— after  notice,  6  CaL  17. 

Oertificate-6  Cal.  559;  18  Cal.  830;  35  Cal.  30. 

Objections  to  deposition— 2  Cal.  383;  3  CaL  94:  9  CaL  G8;  14  Cal.  542; 
18  Gal.  830;  19  Cal.  683;  22  Cal.  42:  36  CaL  191;  43  CaL  485;  when  not  a<I. 
missible  against  executor,  51  Cal.  101. 

§  2033.  Kotwithstanding  the  taking  of  a  deposition,  it 
may  be  excluded  from  tho  case  upon  proof  that  sufficient 
notice  was  not  given  to  the  party  against  whom  it  is 
offered  to  enable  him  to  attend  tho  taking  thereof,  or  that 
the  taking  was  not  in  all  respects  fair, 

§  2034.  When  a  deposition  has  been  once  taken,  it 
may  be  read  by  either  party  in  any  stage  of  the  same 
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action  or  nrooeedlDfir,  or  in  any  other  action  between  the 
Blme  parties  upon  the  samo  sabject,  and  is  then  deemed 
the  eyidenee  of  the  party  reading  it. 

fieadiny  dcpo8ltioa-4n  aame  acttoMi  CaLM2 ;  tec  2028 :  hLaoother 
action,  by  sUpolatioii,  22  GaL  42. 

§  2035.  Any  party  to  an  action  or  special  prooeedingr 
in  a  court,  or  before  a  judj^e,  of  a  sister  State,  may  obtain 
the  testimony  of  a  witness  residing  in  this  State,  to  be 
used  in  such  action  or  proceeding,  in  the  cases  mentioned 
In  the  next  two  sections. 

§  2036.  If  a  commission  to  take  snch  testimony  nas 
been  issued  from  the  court,  or  a  judge  thereof,  boforo 
wMch  such  action  or  proceeding  is  pending,  on  producing 
the  conmiission  to  a  judge  of  the  Superior  Court,  witd  an 
affidavit  satisfactory  to  him  of  the  materiality  of  the  tes- 
timony, he  may  issue  a  subpoena  to  tho  witness,  requirtns 
him  to  appear  and  testify  before  the  commissioner  named 
in  the  commission,  at  a  specified  time  and  place.  [In 
effect  AprU  16th.  1880.] 
SnbpcBna— sec  im  et  $eq. 

§  2037.  If  a  commission  has  not  been  issued,  and  it 
appear  to  a  judge  of  the  Superior  Court,  or  to  a  justice  of 
the  peace,  by  al2davit  satisfactory  to  him: 

1.  That  tho  testimony  of  the  witness  is  material  to 
either  party; 

2<  That  a  commission  to  take  the  testmiony  of  such  wit- 
ness has  not  been  issued; 

3.  That,  according  to  tho  law  of  the  State  where  the 
action  or  special  proceeding  is  pending,  the  deposition  of 
a  witness  taken  under  such  circumstances,  and  before 
such  judge  or  justice,  will  be  received  in  tho  action  car 
proceeding;  he  must  issue  his  subpoena  requiring  the  wit- 
ness to  appear  and  testify  before  liim  at  a  specilied  time 
and  place.    [In  effect  April  IGtb,  1880.] 

§  2038.  Upon  the  appearance  of  the  witness,  the  judge 
or  justice  must  cause  his  testimony  to  be  taken  in  writ- 
ing, and  must  certify  and  transmit  the  same  to  the  court 
or  judge  before  whom  tho  action  or  proceedinj^  is  pending; 
in  such  manner  as  the  law  of  that  State  requires, 

ABTICLE  WL 

OEmCBAL  BULES  OF  EXAIfflNATIOV. 

12042.  Order  of  proof,  how  regulated. 
2048.  Witnesses  not  under  examination  may  be  excloded. 
,2044.  Gocurt  may  control  mode  of  internwatioja. 
2d4S.  Direct  auu  cross-eouuntnatlon  doUned.  : 
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I  20M.  Leading  question  defined. 

2047.  When  wlmess  may  refresh  memory  from  notes. 

2048.  Cross.ezamluatlon,asto\ph;it. 

2049.  Party  producing  witness,  how  far  may  impeach  his  cre^t. 

2050.  Witness,  how  ezanUned.   Wheaxe.examlnea. 
.2051.  How  Impeached. 


^093.  Evidence  of  good  character,  when  allowed. 

2064.  Writing  shown  to  witness  may  be  inspected  by  adverse  party. 

§  2042.  The  order  of  proof  must  be  regulated  by  tlio 
sound  discretion  of  the  court.  Ordinarily,  the  party  bo- 
ginning  the  case  must  exhaust  his  evidence  before  tho 
other  party  begins. 

Order  of  proof— controlled  by  court,  sec.  607  and  note:  reopenin:; 
case,  sec.  607,  subd.  3,  note,  and  5  Cal.  137:  in  criminal  case,  47  Col.  388: 
where  assignment  of  contract,  27  CaL  248. 

S  2043.  If  either  party  requires  it,  the  Judge  may  ex- 
clude from  the  court-room  any  witness  of  the  ad\'erso 
jiarty,  not  at  tho  time  under  examination,  so  that  he  may 
not  hear  the  testimony  of  other  witnesses. 

ZiZclnslon  of  witnesses— proper,  53  Gal.  491 :  discretion  of  court,  29 
CaL  622 :  effect  of  disobeying  order  for,  20  CaL  490. 

§  2044.  The  court  must  exercise  a  reasonable  control 
over  the  mode  of  interrogation,  so  as  to  make  it  as  rapid, 
as  distinct,  as  little  annoying  to  the  witness,  and  as  effect- 
ive for  the  extraction  of  the  truth  as  may  be;  but  subject 
to  this  rule — ^the  parties  may  put  such  pertinent  and  legal 
questions  as  they  see  fit.  The  court,  however,  may  stop 
the  production  of  further  evidence  upon  any  particular 
point  when  the  evidence  upon  it  is  already  so  full  as  to 
preclude  reasonable  doubt. 

*Oontrol  of  court— over  examination,  47  Cal.  194:  answer  of  witness, 
sees.  2065, 2066:  stopping  further  testimony,  39  CaL  38. 

§  2045.  The  examination  of  a  witness  by  the  party 
producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  -witness,  upon  tho  same 
matter,  by  the  adverse  party,  tho  cross-examination. 
The  direct  examination  must  be  completed  before  tho 
cross-examination  begins,  unless  the  court  otherwise 
direct. 

§  2046.  A  question  which  suggests  to  the  witness  the 
answer  which  the  examining  party  desires,  is  denominated 
a  leading  or  suggestive  question.  On  a  direct  examina- 
tion, leading  questions  are  not  allowed,  except  in  the 
sound  discretion  of  the  court,  under  special  circumstances 
making  it  appear  that  the  interests  of  justice  require  it. 
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§  2047.  A  witness  is  allowed  to  refresh  Lis  momory 
respecting  a  fact,  by  anything;  written  by  himself  or  under 
liis  direction  at  the  time  wlien  the  fact  occurred  or  imme- 
diately thereafter,  or  at  any  other  time  when  the  fact  was 
fresh  in  his  memory  and  he  knew  that  the  same  was  cor- 
rectly stAted  in  the  writing.  Bat  in  such  case,  the  writ- 
ing mast  be  produced  and  may  be  seen  by  the  advorso 
party,  who  may,  if  he  choose,  cross-examine  the  witness 
upon  it,  and  may  read  it  to  the  jury.  So,  also,  a  witness 
may  testify  from  such  a  writing,  though  he  retain  no 
recollection  of  the  particular  facts,  but  such  evidence 
must  be  receiyed  with  caution. 

Refreshing  memory— 4  CaL  260;  49  CaL  166. 

Inspection  of  writing— shown  to  witness,  sec.  2054. 

§  2048.  The  opposite  party  may  cross-examine  the 
witness  as  to  any  facts  stated  in  his  direct  examination  or 
connected  therewith,  and  in  so  doing  may  put  leading 
questions,  but  if  he  examine  him  as  to  other  matters, 
such  examination  is  to  be  subject  to  the  same  rules  as  a 
direct  examination. 

Ci'Oiia-^immlns.tion.  scope  and  enlcnt  of— common  tcrrttory*  on,  3S 
CaL  2!JJ!  c^reaibUHy  of  witiiciss.intiicfeinLT.  '17  Csl.  Qi;  3^>  Lai.  «2ai  M  Cfll. 
4J9t  and  see  lin]>ea£'btiicikt:  i\  Erc^tUi-f  atr^ntlon  qF  vrStnt«ia,  46  Cat  IST :  > 
(llsci^Uonof  ri>utt<ati  CiiJ.^i^J;  «  iiiiL  14(3;  47  CaI.  mt  forctlilt)  ealry 
ntid  ilELahter,  "M  VtiU  fi^:  JnaiiK'afliaiiCJit  hy  follatcrnl  q^csUoa.  53  CaL 
til,  J  is:  new  iimttfT.  rtc.J4  Vah  l^U  'ii  Cal  21:*;  3i»  C.U.  15:^!  SiCaJ-  IM; 
uh jcc  tlon>  ra  Li  Uiff  J  9 1 T  S  inc  p  >f 5  L'n  1^  1  iii ;  P^ity  ''1 1^^  tnci»Hp  i  I  Oal.  4 J3 :  rro- 
lin»Mtijf  c:outtnimme.4;  ijd.  1?4:  rwv^a  c^SJ  C^tl.  Wl;  M  CaL7S,K&J: 
r?call  rofn  i'\  CaL  (ij;:i:  sa*  i;iU.  137:  rtsijoiisi^o  lo  direct  cxAiulnatioo, d 
raI.4M:  7  CciLfiiH?  U  CaL  18;  3.1  CliLJ^^J;  stopplnB- Iiuther  tcstlmmy, 
free.  2W4 :  fitoiipln^  one's  (jwq  witness.  M  CaL  i^a. 

§  2049.  Tlie  party  producing  a  witness  is  not  allowed 
to  impeach  his  credit  by  evidence  of  bad  character,  but  he 
may  contradict  him  by  other  evidence,  and  may  also  show 
tbat  he  has  made  at  other  times  statements  inconsistent 
with  liis  present  testimony,  as  provided  in  section  twor 
thousand  and  fifty-two. 

Soope  of  provision-so  CaL  394.     ' 

Discrediting  one's  own  witness— 49  Cal.  884:  when  not  permitted, 
8d  Cal.  360:  no  need  of  contradicting  at  time,  22  Cal.  231 :  part>'  made 
one's  witness,  estoppel  as  to,  12  Cal.  308. 

3  2050.  A  witness  once  examined  cannot  bo  re-exam- 1 
ined  as  to  the  same  matter  without  leave  of  the  court,  hut 
ho  may  be  re-examined  as  to  any  new  matter  upon  wliich 
he  has  been  examined  by  the  aaverse  pa,Ttj.  And  after, 
the  examinations  on  both  sides  are  once  concluded,  thu  • 
witness  cannot  be  recalled  without  leave  of  the  court,  j 
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Xieave  is  granted  or  withheld,  in  the  exercise  of  a  sound 
discretion. 

Recalling  witnesB— in  criminal  case,  49  Gal.  623:  discretion  of  court, 
sec.  mjf  subd.  3,  note;  50 Cal.  137;  51  Cal.  191. 

§  2051.  A  witness  naay  be  impeached  by  the  party 
against  whom  ho  was  called,  by  contradictory  evidence, 
or  by  evidence  that  his  general  reputation  for  truth,  hon- 
esty, or  integrity  is  bad,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  exam- 
ination of  the  witness,  or  the  record  of  the  judgment,  that 
bo  has  been  convicted  of  a  felony. 

Compare— sec.  1647. 

Ixnpoachinff  adverse  witness  —  (7en6ra?  reputation  bad,  personal 
knowledge  not  sufficient,  63  Cal.  68:  credibility,  41  Cal.  66;  4d  Cal.  185;  41 
Cal.  3^,  (i32:  not  believing  under  oath,  12  Cal.  306;  35  Cal.  553:  hostility,43 
C:U.  1«5:  cliastlty,  lack  or,  not  ground,  27  Cal.  630;  48  Cal.  663.  Previous 
conviction  of  felony,  33  Cal.  449, 614, 6  ;7 ;  50  Cal.  233:  51  CiU.  637.  nange . 
tif  cross-examination,  collateral  matters,  61  Cal.  697;  63  Cal.  65,  119: 
good  oliai-actcr,  showing  after  ijnpeaclunent,  sec.  2053» :  laying  founda- 
tion, 53  Cal.  425. 

§  2052.  A  witness  may  also  be  impeached  by  evidence 
that  he  has  made,  at  otber  times,  statements  inconsistent 
with  his  present  testimony;  but  before  this  can  be  done 
tho  statements  must  be  related  to  him,  with  the  circum- 
stances of  times,  places,  and  persons  present,  and  he  must . 
be  asked  whether  he  made  such  statements,  and  if  so, 
allowed  to  explain  them.  If  the  statements  be  in  writing, 
they  must  be  shown  to  the  witness  before  any  question  is 
put  to  him  concerning  them. 

Inconsistent  statements  of  witness— impeachment  by  showing,  2 
Cal.  326;  16  Cal.  173, 222;  17  Cal.6a5;  21  Cal.3«S;  25  Cal.  5S7:  29  Cal.  421. 
492;  33  Cal.  622;  43  Cal.  162;  Al  Cal.  452;  47  Cal.  138;  48  Cal.  85,  185;  49 
Cal.  384;  50  Cal.  628;  61  Cal.  551. 

§  2053.  Evidence  of  the  good  character  of  a  party  is 
not  admissible  in  a  civil  action,  nor  of  a  witness  in  any 
action,  until  the  character  of  such  party  or  witness  has 
been  impeached,  or  unless  the  issue  involves  his  character. 


V.  Curran,  March  18th,  I8S0,  5  Fac.  C.  L.  J.  215. 

§  2054.  Whenever  a  writing  is  shown  to  a  witness,  it 
may  be  inspected  by  the  opposite  party,  and  if  proved  by 
tho  witness  must  be  read  to  tho  jury  before  his  testimony 
is  closed,  or  it  cannot  be  read  except  on  recalling  the  wit- 
ness. 

Writing  shown  to  witness— open  to  inspectioQ,  where  merely 
identifiea,  53  Cal.  457:  where  put  in  evidencei  40  Cal.  638;  where  done 
16  refresh  meniory,  sec.  2047. 
PSHAL  APPS2a>ix.— 50« 
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TITLB  IV. 
OF  THB  SFFBCT  OF  BVIDBNCR 

S  2061.  Jury  judges  of  effect  of  eridence,  Imt  to  be  Instnicted  on  eer- 

§  2061.  The  jury  .^subject  to  the  oontzol  of  the  oourt, . 

in  the  cases  specified  iix  this  Code,  are  the  judges  of  the 
effect  or  value  of  eyidence  addressed  to  them,  except 
"When  it  is  declared  to  be  conclusiye.  They  are,  however, 
to  be  instructed  by  the  court  on  all  proper  occasions— 

1.  That  their  power  of  judging  of  the  effect  of  evidence 
is  not  arbitrary,  but  to  be  exercised  with  legal  discretion, 
and  in  subordination  to  the  rules  of  evidence. 

2.  That  they  are  not  bound  to  decide  in  conformity  with 
.the  declarations  of  any  number  of  witnesses,  whidi  do  not 
produce  conviction  in  their  minds,  against  a  less  number 
or  against  a  presumption  or  other  evidence  satisfying 
their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust,  and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution. 

5.  That  m  civil  cases  the  affirmative  of  the  issue  must 
be  proved,  and  when  the  evidence  is  contradictory  the 
decision  must  be  made  according  to  the  preponderance  of 
evidence;  that  in  criminal  cases  guilt  must  be  established 
beyond  reasonable  doubt. 

G.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which 
it  is  in  the  power  of  one  side  to  produce,  and  of  the  other 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is 
offered,  when  it  appears  that  stronger  and  more  satisfac- 
tory was  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust. 

Province  of  jnir— questions  of  fact,  sec  2I0I :  effect  of  evidence, 
30  Cal.  151;  40  Gal.  272:  48  Cai.  80;  51  Gal.  003;  53  Gal.  415.625;  Helbingv. 
Svealiis.  Co.,  Feb.  12th,  1880:  4  Pac.  G.  Ii.  J.  635:  Myers  v.  Spooner, 
July  8tli,  1880.  ft  Pac.  G.  L.  J.  612:  credibility  of  witnesses,  see  last  sub- 
bead,  and  47  Cal.  531. 

Trowince  of  courts-compare  sec.  606  and  notes,  sec.  2102. 

Subdivision  2.  Majority  of  witnesses— not  decisive,  38  CaL  57; . 
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most  posltiTo  testimony  may  be  rejected,  19  Cal.638:  jury  are  judges 
of  credibility,  see  under  Fbovikob  of  juby,  uote  supra. 

SUBDIYISIOK  3.  Witness,  false  in  part— to  be  distrusted  In  all; 
willful  falsity  requisite,  53  CaL  491:  disregarding  testimony  improper, 
SO  Cal.  151;  53  Car  354. 

Subdivision  4.  Accomplice— distrusting  testimony  of,  etc.,  see  39 
Cal.  614 ;  53  Cai.  601, 604,  corroborating 30  CalTsie;  39  Cal.  403;  50 Cal.  450. 

AdmiS8ionB->see  sec.  1870,  subd.  2  and  note. 

SUBDiYisiOH  5.  Civil  cases— afarmative  of  issue  to  be  proved, 
see  sec.  1981:  preponderance  of  evidence,  50  Gal.  633. 

Oriminal  cases— beyond  reasonable  doubt,  51  Gal.  872;  53  Gal.  446; 
53  CaL  67:  same  on  Justification  of  truth  in  slander,  50  Gal.  631. 

SUBDIVI8ZOV  7.  Weaker  evidence  ofibred— 5Cal.243;  9  Gal.  430. 
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TTTLB  V. 
OF  THB  RZQHT8  AND  DTTTIES  OF  Vvit- 


I  Vtsi.  "WltBesset  bound  to  attend  wlien  rabpoaiiMd. 

I  'Mi5,  Witnesses  boand  to  answer  qaestions. 

I  20tia.  Right  of  Witnesses  to  prote<^loii. 

S  2067.  Witnesses  protected  from  arrest  when  attending,  or  going  or 

returning. 
I  2068.  Arrest  to  be  made  void,  andjparty  making  arrest  liable,  etc 
I  20<i9.  To  make  affidavit  if  arrested. 
S  2070.  Court  to  discbaige  witness  from  arrest 

§  2064.  A  witness,  served  with  a  sabpcsna,  most  at- 
tend at  the  time  ap[K>inted,  with  any  papers  under  his 
control  required  by  the  subpcena,  and  answer  all  pertinent 
and  legal  questions;  and,  unless  sooner  dischaiged,  must 
remain  until  the  testimony  is  dosed. 

Subposna— sees.  1985, 1991. 

Answering  questions— sec.  2065. 

Witnesses— competency,  etc.,  sees.  1878-1884:  examination,  tmpeaeh- 
meut,  refreshing  memory,  etc.,  sees.  2042-2054* 

§  2065.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may 
establish  a  claim  against  himself;  but  he  need  not  give  an 
answer  which  will  nave  a  tendency  to  subject  him  to  pun- 
ishment for  a  felony;  nor  need  he  give  an  answer  wnich 
will  have  a  direct  tendency  to  degrade  his  character,  un- 
less it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which 
the  fact  in  issue  would  be  presumed.  But  a  witness  must 
answer  as  to  the  fact  of  his  previous  conviction  for  felony. 

Witness  implicating  himself— when  privileged  from  answering,? 
Cal.  184;  degrading  answer,  35  Cal.  89;  89  Cal.  449. 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  Insulting  demeanor;  to  be  detained  only  so  long 
as  the  interests  of  justice  require  it;  to  be  examined  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

Compare— sec.  2044. 

Detention  of  witness— unreasonable,  constitutional  prohibition  of» 
flee  Const.  CaL  art.  1,  sec.  6. 

§  2067.  Every  person  who  has  been,  in  good  faith, 
served  with  a  subpoena  to  attend  us  a  witness  before  « 
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conrt,  judge,  commissioner,  referee,  or  other  person,  in  a 
case  where  the  disobedience  of  the  witness  majr  be  pun- 
ished as  a  contempt,  is  exonerated  from  arrest  in  a  civil 
action  while  going  to  the  place  of  attendance,  necessarily 
remaining  there  and  returning  therefrom. 

Exemption  from  airest— but  not  from  obeying  ordiniury  process,  6 
Cal.32. 

§  2068.  The  arrest  of  a  witness,  contrary  to  the  pre- 
ceding section,  is  void,  and  when  willfully  made,  is  a  con- 
tempt of  the  court;  and  the  person  making  it  is  responsible 
to  the  witness  arrested  for  double  the  amount  of  toe  dam- 
ages which  may  be  assessed  against  him,  and  is  also  lia- 
ble to  an  action  at  the  suit  of  the  party  serving  the  witness 
with  a  subposna,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 

Oontempt  of  court— eee  sees.  1309-1222. 

§  2069.  An  officer  is  not  liable  to  the  party  for  making 
tbe  arrest  in  ignorance  of  the  facts  creating  the  exonera- 
tion, but  is  liable  for  any  subsequent  detention  of  the 
party,  if  snob  party  claim  th^  exemption  and  make  an 
affidavit  stating— 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as 
a  witness  before  a  court,  officer,  or  other  person,  specify- 
ing the  same,  the  place  of  attendance,  and  the  action  or 
proceeding  in  whicn  the  subpoena  was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procure- 
ment, with  th^  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attend- 
ance, or  returning  theref  rojoa,  or  remaining  there  in  obe- 
dience to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  ar- 
rested. 

§  2070.  The  court  or  officer  issuing  the  subpoena,  and 
the  court  or  officer  before  whom  the  attendance  is  re- 
quired, may  discharge  the  witness  from  an  arrest  made 
in  violation  of  section  two  thousand  and  sixty-seven. 
If  the  court  have  adjourned  before  the  arrest,  or  before 
application  for  the  discharge,  a  judge  of  the  court  may 
grant  the  discharge.    [In  effect  April  16th,  1880.] 


TITI/B  "VX 

Of  Evidence  in  Farticolar  Cases,   and 
Miscellaneons  and  General  Provisions. 

Chap.    I.    Eyidence  in  particular  cases,  §§  2074-2079. 

U.    Proceedings  to  perpetuate  testimony,  §§  2083* 
2089. 
tn.    Administration    of    oaths  and   affirmations, 

§§2093-2095. 
TV.    General  provisions,  §§  2101-2101, 
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CHAPTER  I. 

JhSVlDimCU  IN  PARTICX7LAR  CA8&S. 

1 207i.  An  offer  eQuivalent  to  payment. 

I  2075.  Wboever  pays  entitled  to  receipt. 

S  2076.  Objections  to  tender  must  be  specified* 

I  2077.  Rules  for  construing  description  of  lands. 

f  2078.  Compromise  o£Fer  of  no  avail. 

§  2079L  In  action  for  divorce,  admission  not  sofficlent. 

§  2074.  An  offer  in  writing  to  pay  a  particular  sum  of 
money,  or  to  deliver  a  written  instrument  or  specific  per- 
sonal property,  is,  if  not  accepted,  equivalent  to  tbo 
actual  production  and  tender  oithe  money,  instrument, 
or  property. 

Offer  to  compromiBe— sees.  997,  2078. 

Tender— alleglnff,  15  Cal.  376:  34  Cal.  616:  attorney  in  fact,  by,  1  Cal. 
337;  4»  Cal.  586 :  effect  of,  14  Cal.  519;  34  Cal.  666;  41  Cal.  133:  sufficiency 
of,  5  Cal.  339:  15  Cal.  208:  32  Cal.  168;  Herman  v.  Baffenegger,  Feb.  12th, 
1880, 4  Pac.  C.  L.  J.  559 :  sureties,  by,  26  Cal.  535. 

§  2075.  Whoever  pays  money,  or  delivers  an  instru- 
ment or  property,  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  the  payment  or  oelivery  is  made,, 
and  may  demand  a  proper  signature  to  such  receipt  as  a 
condition  of  the  payment  or  delivery. 

§  2076.  The  person  to  whom  a  tender  is  made,  must,  at 
the  time,  specify  any  objection  he  may  have  to  the  money, 
instrument,  or  property,  or  he  must  be  deemed  to  have 
waived  it;  and  if  the  objection  be  to  the  amount  of  money, 
the  terms  of  the  instrument,  or  the  amount  or  kind  of 
property,  he  must  specify  the  amount,  terms,  or  kind 
which  he  requires,  or  be  precluded  from  objecting  after- 
ward. 

§  2077.  The  following  are  the  rules  for  constructing  the 
descriptive  part  of  a  conveyance  of  real  property,  when 
the  construction  is  doubtful  and  there  are  no  other  sufii* 
cient  circumstances  to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars in  the  description,  the  addition  of  others  whicli 
are  indefinite,  unknown,  or  false,  does  not  frustrate  the 
conveyance,  but  it  is  to  be  construed  by  the  first  men- 
tioned particulars ; 

2.  When  permanent  and  visible  or  ascertained  bounda- 
ries or  monuments  are  inconsistent  with  the  measure- 
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ment,  either  of  lines,  angles,  or  surfaces,  the  bonndaries 
or  monoments  are  paramount ; 

3.  Between  different  measurements  which  are  incon- 
sistent with  each  other,  that  of  angles  is  paramount  to 
that  of  surfaces,  and  that  of  lines  paramount  to  both ; 

4.  When  a  load,  or  abream  of  water  not  naviaable,  ia  the 
boundary,  the  rfehts  of  the  grantor  to  the  middle  of  the 
road  or  the  thread  of  the  stream  are  inolnded  in  the  con- 
reyance,  except  where  the  road  or  thread  of  the  stream 
is  held  under  another  title; 

5.  When  tide- water  is  the  boundary,  the  rights  of  the 
grantor  to  ordinary  higlKwater-onark  are  included  in  the 
conveyance.  When  a  navigable  lake,  where  there  i3  no 
tide,  is  the  boundary,  the  rights  of  the  grantor  to  low- 
water-mark  are  inolnded  in  the  conveyance; 

6.  When  the  description  refers  to  a  map,  and  that  ref- 
erence is  inconsistent  with  other  particulars,  it  controls 
them  if  it  appear  that  the  parties  acted  with  reference  to 
tlie  map;  otherwise,  tho  map  is  subordinate  to  other  defi- 
nite and  ascertained  partioulars.  [In  effect  July  Ist,  1874.] 

Desoriptioa  in  conTe7ano«— constmctlon  of,  sec.  IttO;  10  Cid.  189; 
24  Cal.  435:  25  Cal.  296, 440:  29  Cal.  386;  M  Cal.  46.S;  34  Cal.  334;  36  Cat. 
122. 606;  S7  Cal.  432;  39CaI.  122.239:  4i  Cal.  326:  43  Cal.  171.219:  44  CaL 
132;  47  Cal.  474:  49  Cal.  69:  60  Cal.  171, 42»;  64  Gai.  126,  198;  .92  XkA.  154, 
600, 079, 655.  Sherman  v.  McCarthy,  Uarch  8rd,  1880, 6  Pac.  C.  L.  J.  98: 
Black  r.Sprsflrne,  March  6th.  1880, 5  Pac.  C.  X.  J.  92:  eonstraction  of 
Ipstruments,  generally,  aec.  189S  and  note. 

SuBDivisiov  1.  Definite  particnUft  prevail— 10  Cal.  621;  16  Cal. 
614;  27  Cal.  67:  84  Cal.G24;  36  CaL  126:  41  CaL  263;  44  CaL  133,357;  46 
Cal.  132, 610;  47  CaL  681 ;  48  CaL  28;  49  Cal.  625;  63  Cal.  589. 

SVBDivisiOH  3.  Bovadaries  or  monnznents  paramonnt— 10  Gal* 
690:  11  Cal.  197;  13  Cal.  163:  17  Cal. 231;  23Cal.496;26CaI.616;  38Cal.  176; 
20  Cal.  178, 386;  33  Cal.  11, 219;  34  Cal.  334;  97  Cal.  436:  38  CaL  481 :  39 Cal. 
r>l2:  43 Cal.  219;  47  Cal. 67;  60  Cal.  376,  429;  62  Cal.  442,  496;  63  CaL  316; 
and  see  Black  v.  Sprague,  March  Sth,  1880, 6  Pac.  C.  L.  J.  92. 

SUBDivisioK  8.  Xilnes  and  angles  prevail— 23  Cal.  502. 

Subdivision  4.  Road  or  stream  as  bonndary— 22  Cal.  484;  26  CaL 
122;  43  Cal.  326;  60  Cai:  31;  61  Cal.  196, 426. 

Subdivision  6.  Reference  to  map— 10  Cal.  669;  24  Cal.  436;  38  CaL 
448:  47  Cal.  52:  60  CaL  321, 333, 429, 460;  Black  v.  Sprague,  March  6th. 
1885,6Pac.C.i.J.«2.  ■ 

§  2078.  An  offer  of  compromise  is  not  an  admission 
that  anything  is  due. 
Ofibr  to  compromise— after  snlt  brought,  sec.  907. 

Ji  2079.  In  an  action  for  divorce  on  the  ground  of 
ultery,  a  confession  of  adultery,  whether  in  or  out  of  the 
pleadings,  is  not  of  itself  suffijcijcnt  to  justify  jit  judgment 
of  divorce. 

8 ivorce— generally,  sec.  76,  sabd.  4,  note, 
^^onfessipns— must  be  corroborated,  41  Cal.  103:  as  evidenoe  geom* 
any,  see.  1«6,  axAOi  2i>.  *^^ 
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CHAPTER  n. 

2*ROCBBDZNQ8    TO    PfiRI^BTUATB    TESTI- 
MONT. 

B.  Evidence  may  be  perpetuated. 

)4.  Haoner  of  application  for  order. 
.   .  J9.  Notice  of  time  and  place  to  be  given. 
)  2086.  Manner  of  taking  tue  deposition. 

2087.  Deposition  to  belled. 
I  2088.  WEen  tbe  evidence  may  be  prodaced. 
S  2089.  Effect  of  the  depoaiUon. 

§  2083.  The  testimony  of  a  witness  may  be  taken  and 
perpetuated  as  provided  in  this  chapter. 

§  2084.  The  applicant  must  produce  to  a  judge  of  the 
Superior  Court  a  petition,  verified  by  the  oath  of  the  appli- 
cant, stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
'  In  a  court  in  this  State,  and,  in  such  case,  the  names  of 

the  persons  whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  Interested,  or  to  estab- 
lish marriage,  descent,  heiiship,  or  any  other  matter  which 
may  hereafter  become  material  to  establish,  though  no 
suit  may  at  the  time  be  anticipated,  ot,  if  anticipated,  hb 
may  not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  tne  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outline  of  the  facts  expected  to 
be  proved.  The  3udge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  desig- 
nating the  officer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  State, 
must  be  personally  served,  and  if  unknown,  such  notico 

'must  be  served  on  the  clerk  of  the  county  where  the  prop- 
erty to  be  affected  by  such  evidence  is  situated,  or  the 
i'udge  making  the  order  resides,  as  may  be  directed  by 
lim,  and  by  publication  thereof  in  some  newspaper,  to  bb 
designated  by  the  judge,  for  the  same  period  required  for 
the  publication  of  summons.  The  judge  must  also  desig- 
nate in  his  order  the  clerk  of  the  county  to  whom  the 
deposition  must  be  returned  when  taken.  [In  effect 
April  16th,  1880.] 
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§  2085.  The  person  appointed  by  the  judge  to  take 
the  depoeitions  is  authorized,  if  a  resident  of  this  State, 
on  receiving  a  oopy  of  the  order  of  the  judge,  and  of  the 
notice  prescribed  in  the  last  section,  with  proof  of  its  per- 
sonal service  or  i>ublication— or,  if  a  resident  without  the 
State,  on  receiving  the  commission  mentioned  in  the 
next  section,  with  proof  of  like  service  of  publication  of 
the  notice— to  take  the  deposition  of  the  witness  named  in 
the  order  of  the  judge,  or  in  the  commission,  or,  if  more 
than  one  witness  is  thus  named,  of  such  of  them  as  ap- 
pear before  him,  at  the  time  designated,  and  the  taking 
of  the  same  may  be  continued  from  time  to  time.  [In 
effect  July  1st,  1874.] 

§  2066.  The  examination  must  be  by  question  and  an- 
swer, and  if  the  testimony  is  to  be  taken  in  another  State, 
it  must  be  taken  upon  a  commission  to  be  issued  by -the 
judge  allowing  the  examination,  under  the  seal  of  the 
court  of  which  he  is  judge,  and  upon  interrogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositions 
taken  under  commission  in  pending  actions,  unless  the 
parties  expectant,  if  known,  otherwise  agree.  If  such 
parties  are  unknown,  notice  of  the  settlement  of  the  in- 
terrogatories shall  be  published  in  some  newspaper  for 
such  time  as  the  judge  may  designate.  The  deposition, 
when  completed,  must  be  carefully  read  to  and  subscribed 
by  the  witness,  then  certified  by  the  officer  or  person  tak- 
ing the  same,  and  shall  then  be  sealed  up  and  delivered  or 
transmitted  to  the  clerk  of  the  county  designated  in  the 
order  of  the  judge  allowing  the  examination,  who  shall 
iile  the  same  when  received.  The  judge  allowing  the  ex- 
amination shall  file  with  the  clerk  tlie  order  for  the  exam- 
ination, the  petition  on  which  the  same  was  granted,  with 
proof  of  service  of  the  order  and  notice.  [In  effect  July 
1st,  1874.] 

f2087.  The  petition  and  order,  and  papers  filed  by  the 
ge  as  provided  in  section  two  thousand  and  eighty- 
six,  or  a  certified  copy  thereof,  sltq  prima  facie  evidence  of 
the  facts  stated  therein  to  show  compliance  with  the  pro- 
visions of  this  chapter.    [In  effect  July  1st,  1874.] 

§  2068.  If  a  trial  be  had  between  the  |>arties  named  in 
the  petition  as  parties  expectant,  or  their  successors  in 
interest,  or  between  any  parties  wherein  it  may  be  mate- 
rial to  establish  the  facts  which  such  depositions  prove,  or 
tend  to  prove,  upon  proof  of  the  death  or  insanity  of  the 
witnesses,  or  that  they  cannot  be  found,  or  are  unable,  by 
reason  of  age  or  other  infirmity,  to  give  their  testimony. 
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the  depositions  or  copies  thereof  may  he  used  hy  either 
party,  suhject  to  all  legal  ohjectious;  hut  if  the  parties 
attended  at  the  examination,  no  ohjection  to  the  lorm  of 
an  interrogatorv  can  he  made  at  the  trial,  unless  the 
same  was  stated  at  the  examination,  p^n  effect  July  1st, 
1874.] 

^  2089.  The  deposition  so  taken  and  read  in  evidence 
has  the  same  effect  as  the  oral  testimony  of  the  witness, 
and  no  other,  and  every  ohjection  to  the  witness  or  to  the 
relevancy  of  any  question  put  to  him,  or  of  any  answer 
given  hy  him,  may  he  made  in  the  same  manner  as  if  he 
were  examined  orally  at  the  trial. 
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CHAPTEB  m. 

ADMAWABTKAmoy    OF    OATBS    AND 
AFFIRMAnONS. 

1209S.  JodieUl  and  certain  omcen  aatliorlzed  to  admlnistBr  oaths. 
20iN.  Form  of  onUoary  oatii  to  a  witness. 
2099.  Form  may  be  varied  to  soit  witness'  belief. 
2096.  Same. 
2097.  Any  person  wbo  prefers  It  may  declare  or  afllrm. 

§  2093.  Every  court,  every  jadse  or  clerk  of  any  court, 
every  justice  and  every  notary  public,  and  every  officer 
or  person  authorized  to  take  testimony  in  any  action  or 
proceeding,  or  to  decide  upon  evidence,  has  power  to  ad- 
minister oaths  or  affirmations. 

Administration  of  oaths— by  whom,  sec.  128,  snbd.  7;  sec.  177,  snbd. 
4;  Political  Code,  sees.  1028,4118:  by  clerk  for  court,  48  Gal.  197:  preliin- 
iuary  questions,  49  CaL  383. 

§  2094.  An  oath,  or  affirmation,  in  an  action  or  pro- 
ceeding, may  be  administered  as  follows,  the  person  wbo 
swears,  or  affirms,  expressing  his  assent  when  addressed 
in  the  following  form:  ''You  do  solemnly  swear  (or  af- 
firm, as  the  case  may  be)  that  the  evidence  you  shall  give 

in  this  issue,  (or  matter)  pending  between and , 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  BO  help  you  God,"    [In  effect  July  Ist,  1874.] 

§  2095.  Whenever  the  court  before  which  a.  person  is 
offered  as  a  witness  is  satisfied  that  he  has  a  peculiar 
mode  of  swearing,  connected  with,  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may  in  its  discre- 
tion, adopt  that  mode. 

§  2096.  When  a  person  is  sworn  who  believes  in  anv 
other  than  the  christian  religion,  he  may  be  sworn  accord- 
ing to  the  peculiar  ceremomes  of  his  religion,  if  there  be 
any  such. 

§  2097.  Anj  person  who  desires  it  may,  at  his  option, 
instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assentinj^,  when  addressed  in  the  follow- 
ing form:  '*You  do  solemnly  affirm  (or  declare)  that," 
etc.,  as  in  section  two  thousand  and  ninety-four. 
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CHAPTER  IV. 

OENBRAL  PROVZSIOXfB. 

I  2101.  Questions  Of  fsot  to  be  de«ia«d  lir  tbo  jntf^taa  tbe  evMence 

addressed  to  them. 
I  2103.  Qoestions  of  law  addressed  to  tke  court. 
«  mx  QuestlODSof  factbycourtorrefetee. 
§  2104.  Hoaeys  paid  iuto  court; 

§  2101.  All  questions  of  fact,  where  the  trial  is  t>y 
jury,  otlier  than  those  mentioned  in  the  next  section,  are 
to  be  decided  by  the  jury,  and  all  evidence  thereon  is  to 
be  addressed  to  them,  except  when  otherwise  provided 
by  this  Code.    [In  effect  July  1st,  1874.] 

Oompare— sec.  2061. 

Qnestions  of  fact,  for  juy-l  Cal.  260;  9  Cal.  565;  18  Cal.  376;  25  Cal. 
107;  30  CaL215;  83  Cal.  213;  34  Cal.  063;  and  see  52  Cal.  315;  People  v. 
Wong  Ah  Ngow,  Feb.  10th,  1880, 4  Pac.  C.  L.  J.  662;  People  v.  Mitchell, 
May  2Uth,  \m,  5  Pac.  C.  L.  J.  473:  effect  of  eyidcncc,  for  jury,  sec. 
2fXii  and  note:  fraudulent  intent.  Civil  Code,  sec.  3443;  50  Cal.  137. 140; 
negligence,  as  to.  50  Cal.  578, 581 ;  53  Cal.  45 :  nuisance,  20  Cal.  156;  30  CaL 
Ziai^  Cal.  55:  presumptions  of  fact,  51  CaL  588. 

§  2102.  All  questions  of  law,  including  the  admissi- 
bility of  testimony,  the  facts  preliminarv  to  such  admis- 
sion, and  the  construction  of  statutes  and  other  writings, 
and  other  rules  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  When- 
ever the  knowledge  of  the  court  is,  by  this  Code,  made 
evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 
to  the  jury,  who  are  bound  to  accept  it. 

Province  of  conrt— questions  of  law,  6  Cal.  119;  15  Cal.  27, 367;  24  Cal. 
268;  30  Cal. 548:  86  Cal. 463;  44  Cal.  145;  45  Cal.2o5;  49  Cal.  253:  52  Cal. 
244;  admisslbUlty  of  evidence,  etc.,  4  Cal.  105;  23  Cal.  339;  47  Cal.  194;  49 
Cal.  56:  construction  of  writings,  39  Cal.  533;  50  Cal.  32. 

Knowledge  of  the  court— scope  of  Judicisd  notice,  sec.  1875  and  notes. 

§  2103.  The  provisions  contained  in  this  part  of  the 
Code  respecting  the  evidence  on  a  trial  before  a  jury,  are 
equally  applicable  on  the  trial  of  a  question  of  fact  before 
a  court,  referee,  or  other  officer. 

§  2104.  Whenever  moneys  are  paid  into  or  deposited 
in  court,  the  same  shall  be  delivered  to  the  clerk  in  per- 
son, or  to  such  of  his  deputies  as  shall  be  specially  author- 
ized by  his  appointment  in  writing  to  rcceivo  the  same. 
He  must,  unless  otherwise  directed  by  law,  deposit  it 
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with  the  county  treasurer,  to  be  held  by  him  subject  to 
the  order  of  the  court.  The  treasurer  shall  keep  each 
fund  distinct,  and  open  an  account  with  each.  Such  ap- 
pointment sh^  be  filed  with  the  county  treasurer,  who 
shall  exhibit  it,  and  give  to  each  person  applying  for  the 
same  a  certified  copy  of  the  same.  It  shall  be  in  force 
until  a  revocation  in  writing  is  filed  with  the  county 
treasurer,  who  shall  thereupon  write  "revoked,''  in  ink 
across  the  face  of  the  appointment.  [In  effect  July  Ist, 
1874.] 

Deposit  in  conrt— sees.  672-074;  coirespoiuUiig  proTlslon,  sec.  573. 

Deposit  with  county  tremsorer— liable  to  taxation,  10  CaL  242. 

Final  repealing  olauie— compare,  sees,  9, 18. 
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(TBI  ABBAKGBMEZIT  X8  OBBONOLOOIGAL.) 


An  Aet  to  prevent  ihe  deebrucHon  offoregte  by  fire  onpMie 
lande* 
SxcRmnr  1.  Any  penon  or  pencils  who  shall  wilfully  and 
deliberately  set  fire  to  any  wooded  country  or  forest  belonging 
to  this  state  or  the  United  States,  within  this  state,  or  to  any 
place  from  which  fire  shall  be  communicated  to  any  such 
wooded  conntrr  or  forest,  or  who  shall  accidentally  set  fire  to 
any  snch  wooded  country  or  forest,  or  to  any  plaoo  from 
which  fire  shall  be  commnnicated  to  any  such  wooded  country 
or  forest,  and  shall  not  extinguish  the  same,  or  use  exery 
effort  to  that  end,  or  who  shaUbuild  any  fire,  for  lawful  pur- 
pose or  otherwise,  in  or  near  any  such  wooded  country  or 
forest^  and  through  carelessneas  or  neglect  shall  permit  said 
firs  to  extend  to  and  bum  through  such  woodedT  country  or 
forest,  idiall  be  deemed  guilty  of  a  misdemeanor,  and  on  cod- 
wiction  before  a  court  of  competent  Jurisdiction,  shall  be 
punishable  by  fine  not  exceeding  one  thousand  doUsrs,  or 
Imprisonment  not  exceeding  one  year,  or  by  both  such  fine 
and  imprisonment;  provided,  thai  nothing  nerein  contained 
shall  apply  to  an7  person  who  in  good  faith  shall  set  a  back 
fire  to  prevent  tne  extension  of  a  fire  already  burning.  All 
fines  collected  under  this  act  shall  be  paid  mto  the  coxmly 
treasury  for  the  benefit  of  the  common  school  fund  of  the 
eonnty  in  which  they  are  collected.  [Approred  February  Id, 
1872.    Stots.l871-2,p.W,] 

AnActiopretmUihectypiureainddesbrwaUmofrnoM^ 

in  this  suae. 

BEcafXK  1.   Any  person  or  persons  who  shall  wilftilly  and 

knowingly  shoot,  wound,  trap,  snare,  or  kt  any  other  manner 

eatch  or  capture  any  mocking  bird  in  the  state  of  Calif omia, 

or  shall  knowingly  take,  in|ure,  or  destroy  the  nest  of  ai^ 
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moddng  bird,  or  ihall  fake,  ii^im  or  dertrojr  any  mockiiig 
Irfrd'ieggs,  in  the  nest  or  oCharwise,  in  nid  state,  ahaU  be 
deoDned  goilty  of  a  mlBdemeanor,  and  npon  oonTiction  thereof 
before  any  Justioe  of  the  peaoe  of  the  township  in  which  the 
olfenBe  anau  hare  been  committed,  phall  be  ftied  in  a  aum  not 
leea  than  flye  dollart  nor  exceeding  ten  dollaM,  and  cost  of  the 
action  for  each  olfenae,  or  may  be  imprisoned  not  leas  than 
five  days  nor  more  than  ten  days,  or  by  trath  snch  fine  and  im- 
prisonment, as  the  Judgment  of  the  conrt  may  direct. 

Baa  S.  All  flhes  ooUeoted  nndartheproYiMOiuiof  this  a0t 
shall  be'  paid  into  the  county  treasnry  for  the  benefit  of  the 
common  school  fond.  [In  efibot  Fehmaiy  U»  1872.  Stats. 
1871-2,  p.  102.] 

An  Aet  to  more  fuUy  define  the  crime  of  taroeny. 

BsonoH  1.  Erery  person  who  shall  conTert  anv  manner  of 
real  estate,  of  the  imme  of  fifty  dollars  and  npwaros,  into  per- 
sonal proper^,  hj  severing  the  same  from  the  fealW  of^an* 
other,  wim  felonions  intent  to  and  shall  so  steal,  tike,  &nd 
carry  away  the  same,  shall  be  deemed  gailty  of  grand  larceny, 
and,  npon  conyiction  thereof,  shall  be  ponishable  by  imprison- 
ment in  the  state  prison  for  any  term  not  less  thui  one  year 
nor  more  than  fourteen  years. 

Seo.  2.  Eyerv  parson  who  shall  convert  any  manner  of  real 
estate,  of  the  yalne  of  under  fifty  dollars,  into  x>er8onal  prop- 
erty* by  severing  the  same  ftrom  the  realty  of  another,  wim 
feloxdous  intent  to  and  shall  so  steal,  take,  and  cany  away  the 
same,  shall  be  deemed  guilty  of  p3tit  larceny,  and,  upon  con- 
viction thereof,  shall  be  punishablo  by  imprisonment  in  the 
county  Jail  for  a  period  not  more  than  one  year,  or  by  fine 
not  exceeding  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment.  [Approved  Mar.  6, 1872.  Stats.  1871-2,  p.  282.] 

An  Act  to  punish  aduUery, 

Bection  1.  Every  persrn  who  lives  in  a  state  of  open  and 
notorious  cohabitation  and  adultery  is  guilty  of  a  misdemeanor, 
and  is  punishablo  by  a  fine  not  exceeding  one  thousand  dollars, 
or  imprisonment  in  the  county  Jail  not  exceeding  one  year,  or 
by  both. 

8x0.  2.  If  two  persons,  each  being  married  to  another,  live 
together  in  a  state  of  open  and  notorious  cohabita,t^on  and 
adultpry,  each  is  guilty  of  a  felony,  and  is  punishable  by  ixn- 
prisonment  in  the  state  prison  not  exceeding  five  years. 
*  Que.  8.  A  recorded  certificate  of  marrii^*  ot  a  certified 
copy  thereof,  there  being  no  decree  of  divorce,  proves  the  mar- 
riage of  a  person  for  tne  purposes  of  this  act  [Approved 
March  15,  im    Stats,  187l5a,  pTsSO.] 
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Jn  Ael  to  prevent  penona  poMaina  (hroiuffhindoswes  and  lecuh 

ing  them  open,  and  tearing  down  fences  to  make  passage 
*    iMwufhinaosures, 

SEcnoN  1.  Any  person  passing  fhrcmgh  an  inclosnre  of  an- 
other and  leaving  the  same  open,  is  gnilfy  of  a  misdemeanoi^* 
luid  ponishable  by  a  fine  not  leas  than  twenty  dolli)T8  nor  moro 
tTift-Ti  fifty  dollars. 

8ec.  2.  Any  person  wilfally  or  malicionsly  iearine  doTm 
fences  to  make  a  passage  through  an  inclosnre,  is  guuty  of  a 
misdemeandr,  ancTpunighable  by  a  fine  not  less  than  fifty  dol- 
lars nor  Tnore  than  five  hundred  dollars. 

8eo.  8.  All  fines- collected  under  the  proyislons  of  this  act 
Bhidl  be  paid  into  the  county  school  fnna  of  the  county  ^h^re 
the  offense  is  committed.  [In  effect  March  16, 1872.  8tats. 
X871-2,p.884.1 

Jbi  Aot  supplement&ry  to  an  A6t  eniUXgd  **An  Act  eoneehninrf 
crimes  and  punishmeniSt**  passed  April  staateeniht  eiglUem 
hundred  andfiffy* 

SEonoK  1.  Every  person  Trho  shall  feloniously  steal,  take, 
and  carry  away,  or  attempt  to  take,,  steal,  and  cany  f^om  any 
mining  claim,  tunnel,  sluice,  undercurrent,  riffie  box,  or  sul- 
phurate machine,  any  gold  dust,  amalgam,  or  quicksilver,  the 
property  of  anotiicr,  shall  be  deemed  guilty  of  .grand  larceny, 
and^  upon  conviction  thereof,  shall  be  punishm  by  imprison- 
ment in  the  state  prison  for  any  term  of  not  less  than  one  year 
nor  more  than  fourteen  years.  [In  eflect  March  20,  1872. 
Stats.  1871-2,  p.  435.] 

An  Act  in  relation  to  interpreters  before  Grand  Juries. 
Section  1.  The  grand  lurv  or  district  attorney  may  re- 
quire, by  BubjMsna,  the  attenuanoo  of  any  person  before  the 
grand  Jury  as  mterpreter  j  and  the  interpreter  may  be  present 
at  the  examination  of  witnesses  before  the  grand  Jury.  [In 
effect  March  23, 1872.    Stats.  1871-2,  p.  640.] 

An  Act  to  protect  ths  usages  of  labor  and  tke  salaries  and  fees 
of  subordinate  officers, 

SECTEOif  1.  Every  person  who  employs  laborers  upon  the 
public  works,  and  who  takes,  keeps,  or  receives  any  part  or 
portion  of  the  wages  duo  to  such  laborers  from  the  state  or 
municipal  corporation  for  which  such  work  is  done,  is  g^ty 
of  a  felony. 

Seo.  2.  Every  oflflcer  of  the  state,  or  any  county,  city,  or 
township  therein,  who  keeps  or  retains  any  part  or  portion  of 
the  salary  or  fees  allowed  by  law  to  his  deputy,  derk,  or  sub- 
ordinate of&cer,  is  guilty  of  a  felony.  [In  efEect  April  1, 1872. 
Stats.  1871-2,  p.  951.] 


An  met  to  ptmUk  iedmdkm, 

BwcTKfK  L  Erory  perBcm  who  inTeiglos  ot  cttliMB  any  m- 
inamed  female,  of  preYioaa  chaste  rhamnfawr,  vndor  thejM  of 
eighteen  years,  into  any  honse  of  Ul  &me,  or  of  assigiwnop, 
or  elsewhere,  for  the  paipose  of  prostitatioa,  and  every  penxm 
who  aids  or  assists  ia  such  ahdnotion  for  such  purpose,  and 
every  perBon  who  by  any  fslse  pceteoses,  fSUse  representatioii, 
or  other  fraudulent  means,  procures  any  fiBmale  to  have  Wai 
carnal  connection  with  any  man,  is  pnniahable  by  iinpcisono 
ment  in  the  State  Prison  not  exceeding  one  year,  or  by  a  fin* 
not  exceeding  one  tbonsand  dollars,  or  by  botiu  [  Appcoted 
l^n£uJm.    Stftts.  1871^ p.  184.1 

Jn  Ad  to  present  (ho  ioie  qf  intoatleatlng  dHMb  to  itdnon^ 

Sbocioh  1.  Bverr  psnon  who  sells  or  cIvm  to  Miotbor 
under  the  age  of  sixteen  years,  to  be  t^  him  mnk  at  the  lime 
as  a  beverage,  any  intoxicating  drink,  is  gnil^  of  a  misde- 
meanor, and  ponisbable  by  a  fine  not  exceeding  one  handled 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceedyng 
tiiree  months :  provided,-  that  nothing  in  this  Act  shall  be 
deemed  to  apply  to  parents  of  such  children,  or  guardiaoa  of 
their  wards,  or  pbysioiana.  [Approved  Haroh  i,  UflX  Ststo 
1871-2,  p.  231.] 
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SacnoN  1.  It  shall  not  be  lawfkil  for  tsar  penma  or  persona 
keeping  a  publio  house,  saloon,  or  drinking  place,  either 
licensea  or  tmlioensed,  to«ell,  give  away,  or  furnish  siMtaoua 
or  malt  liqnors,  wine,  or  any  other  intcnicating  beyerages,  on 
any  part  of  any  day  set  apart,  or  to  be  set  apart,  for  any  gen- 
eral or  special  election  by  the  citiaena  in  any  election  district 
or  precinct  in  any  of  the  comities  of  tiie  state  where  an 
election  is  in  progress,  daring  the  hours  when  by  law,  in  said 
district  or  preeinct,  the  elections  polls  are  required  to  be  kept 
open. 

Sec.  2.  Any  person  or  persons  Tiolating  the  provisions  of 
tins  act  shall  be  deemed  gruilty  of  a  misdemeanor.  [In  eSbei 
Karch7,1874.    State.  187d-4,  p.  297.] 

An  Act  for  the  more  tfffeetaal  preneniUm  ofent^  to  animals 

JBEonoN  1  Any  three  or  more  citizens  of  the  state  of  Cali- 
fornia, who  havB  heretofore,  cr  who  shall  hereafter,  incorpor- 
ate as  a  body  corporate,  under  the  general  laws  for  incorpora- 
tions in  this  state,  for  the  purpose  of  preventing  crueliy  ta 
animals,  may  avail  themselves  of  the  privileges  of  this  act; 
provided,  that  the  corporate  body  first  formed  as  aforesaid  in 
any  counly,  shall  be  the  only  one  so  entitled  to  the  benefits 
and  privileges  of  this  act  in  said  county. 

Seo.  2.  The  said  societies  may  make  and  adopt  by-laws  gov- 
erning the  admission  of  associates  and  members,  providing  for 
all  meetings,  and  for  assistant  and  district  or  toeal  ofScers ; 
providing,  also,  for  means  and  systems  for  the  effectual  attain- 
ment of  the  objects  contemplated  by  this  act;  for  the  regula- 
tion and  management  of  its  business  afiEklrs,  and  for  the  enisct- 
lud  working  of  the  societies ;  prescribing,  also,  the  duties  of 
all  their  ofiaoers ;  for  the  outlay  of  all  moneys  and  the  auditing 
all  accounts ;  proeidedt  that  such  by-laws  shall  not  coniiicl 
with  the  laws  of  the  state  of  California  or  of  the  United  States^ 
or  with  any  provisions  of  this  act. 

8X0.  8.  Said  societies  ^all  elect  officers  and  fill  vaoanciea 
according  to  the  provisions  of  their  by-laws. 

Seo.  4.  All  snerifb,  constables,  police  and  peace  officers 
are  empowered  to  make  arrests  for  the  violation  of  any  of  tho 

Sovisions  of  this  act,  which  )aj  ibis  act  is  denominated  a  mis- 
meanor,  in  the  same  manner  as  is  by  law  provided  for  ar- 
i^t  in  all  cases  of  misdemeanors. 
Seo.  6.    All  members  and  agents,  and  all  officers  of  each  or 

*A^ ,  ..         .  .  ,        ""•  y  the  trustees  of 

approved  by  the 

^^  ^ )  same  manner  as 

are  c^sta^les  and  peace  oficers,  shaU  have  power  to  lawfiilly 
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likifirfero  to  prorent  ih6  perpotntion  of  any  Mt  of  omelty  upon 
any  dumb  animal,  and  may  use  aach  force  as  may  be  neo^ssaiy 
to  prevent  the  same,  and  to  tbat  end  may  snmmon  to  their  aia 
any  bystander;  thqr  may  make  arrests  for  the  TidatLon  of 
any  of  the  ^roviaiona  of  this  act  in  the  same  manner  as  is 
herein  provided  for  other  offioers ;  and  may  cany  the  same 
weapons  that  aooh  oflSoers  are  authorized  to  carry ;  promded, 
that  all  such  members  and  agents  shall,  when  making  such 
arrests,  exhibit  and  expose  a  suitable  badge  to  be  adopted  by 
said  society.  All  persons  resisting  said  specially  amwinted 
officers,  as  such,  shall,  upon  conviction,  be  oiBemed  guilty  of  a 
misdemeanor. 

8eo.  6.  Whoever  overdrives,  overloads,  drives  when  over- 
loaded, overworks,  tortures,  torments,  deprives  of  necessary 
sustenance,  cruelly  beats,  mutilates,  or  cruelly  kills,  or  causes, 
or  procures  to  be  so  overdriven,  overloaded,  miven  when  over- 
loaded, overworked,  tortured,  tormented,  deprived  of  neces- 
sary sustenance,  cruelly  beaten,  mutilated,  or  cruelly  killed, 
any  animal ;  ana  whoaver,  havixig  the  charge  or  custody  of  any 
animal,  either  as  owner  or  otherwise,  inflicts  unnecessary  cru- 
elty upon  the  same,  or  fails  to  provide  the  same  with  proper 
food,  drink»  shelter,  or  protection  from  the  weather,  or  ^o 
cruelly  drives  the  same  when  unfit  for  labor,  shall,  upon  con- 
viction, bo  deemed  guilty  of  a  misdemeanor. 

Seo.  7.  If  an^  person  shall  carry,  or  cause  to  be  carried,  is 
or  upon  any  vehicle,  or  otherwise,  any  domestic  animal,  in  a 
cruel  or  inhuman  manner,  or  knowingly  and  wilfully  author- 
izes or  permits  the  same  to  be  subjected  to  unnecessary  tort- 
ure, sunbring,  or  cruelty  of  any  kind,  shall,  upon  conyiction, 
be  deemed  guilty  of  a  misdemeanor ;  and  whenever  any  such 
person  shall  bo  token  into  custody  therefor  bv  any  offi,cer,  such 
officer  may  take  charge  of  such  vehicle  ana  its  contsnts,  to- 

SQther  with  the  horse  or  team  attached  to  said  vehicle,  and 
eposit  tho  same  in  some  safe  place  of  custody ;  and  any  neo- 
essai^  expenses  which  may  be  incurred  for  taking  care  of  and 
keeping  the  same,  shall  be  a  lien  thereon,  to  be  paid  before  the 
same  can  be  lawfully  recovered ;  and  if  the  said  expenses,  or 
any  part  thereof,  remain  unpaid,  they  may  be  recovered,  by 
the  person  incurring  the  same,  of  the  owner  of  said  domestic 
animal,  in  any  action  therefor. 

Seo.  8.  Any  person  who  shall  cause  any  bull,  bear,  oock, 
dog,  or  othei;  animal  to  fight,  for  his  amusement  or  for  gain, 
worry  or  injure  each  other;  or  any  person  who  shall  permit 
the  same  to  bo  done  on  any  premises  under  his  chargo  or  con- 
trol:  and  any  person  who  shall  aid,  abet,  or  be  present  at  such 
fighting  and  worrying  of  such  animal,  as  a  spectator,  ahall, 
upon  conviction,  be  deenied  goilty  of  a  misdemeanor. 
,  8fo.  9.    Whoever  owns,  possesses,  keeps,  or  trains  any  bird 
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or  animal,  with  the  intmt  that  sach  bird  or  anincial  sliall  be  en- 
gaged in  an  exhibition  of  fighting,  or  is  present  at  any  place, 
Dnilding,  or  tenement,  where  preparations  are  being  made  for 
an  exhibition  of  the  fighting  of  birds  or  animals,  with  the  izv- 
teni  to  be  present  as  snoh  exhibition,  or  is  present  at  such 
ezhibition,  shall,  upon  conviction,  be  deemed  guilty  of  a  mis- 
demeanor. 

Seo.  10.  When  complaint  is  made,  on  oath,  to  any  magis>- 
irate  authorized  to  issue  warrants  in  criminal  cases,  that  the 
eomplainant  believes  that  any  of  the  |)rovisions  of  law  relating 
to  or  in  any  way  a£Eboting  dumb  animals,  are  being  or  are 
»bout  to  be  violated  in  any  particular  building  or  place,  such 
magistrate  shall  issue  ana  deliyer  immediately  a  warrant  di- 
rected to  any  sheriff,  constable,  police  or  peace  officer,  or 
officer  of  any  incorporated  association  qualifiea,  as  provided  in 
the  fifth  section  of  this  act,  authorizmg  nim  to  enter  and  searcli 
such  building  or  place,  and  to  arrest  an^  person  or  persons 
there  present  violating,  or  attempting  to  violate,  any  law  relat- 
ing to  or  in  any  way  affecting  dumb  animals,  and  to  bring  such 
person  or  persons  Wore  some  court  or  masistrate  of  compe- 
tent Jurisdiction,  within  the  city  or  township  within  whic^ 
such  offense  has  been  committed,  to  be  dealt  with  according 
to  law,  and  such  attempt  shall  be  held  to  be  a  violation  of 
section  six  of  this  act. 

Sbo.  11.  Any  sheriff,  constable,  police  or  peace  officer,  or 
officer  qualified,  as  provided  in  section  five  of  this  act,  may 
enter  any  place,  builai]^[,  or  tenement,  where  there  is  an  exhi* 
bition  of  the  fighting  or  birds  or  animals,  or  where  prepara- 
tions are  being  made  for  such  an  exhibition,  and,  without  a 
warrant,  arrest  all  persons  there  present 

Seo.  12.  Any  person  who  shall  impound,  or  cause  to  be  im- 
pounded in  any  pound,  any  domestic  animal,  shall  supply  the 
same  during  such  confinement  with  a  sufficient  quantity  of 
good  and  wholesome  food  and  vrater,  and  in  defEtult  thereof, 
inall,  upon  conviction,  be  deemed  guilty  of  a  misdemeanor^ 
In  case  any  domestio  animal  shall  be  at  any  time  impounded^ 
as  aforesaid,  imd  shall  continue  to  be  without  necessary  food 
and  virator  for  more  than  twelve  consecutive  hours,  it  shall  be 
lawful  for  any  person,  from  time  to  time,  as  it  shall  be  deemed 
necessary,  to  enter  into  and  upon  any  pound  in  which  any  such 
domestio  animal  shall  be  confined,  and  supply  it  with  necessary 
food  and  water  so  long  as  it  shall  remain  so  confined.  Suco 
person  shall  not  be  liable  to  any  action  for  such  entrv,  and  the 
reasonable  cost  of  such  food  and  water  may  be  collected  by 
him  of  the  owner  of  such  animal,  and  the  said  animal  sh^  not 
be  exempt  from  levy  and  sale  upon  execution  issued  upon  • 


Seo.  13.    Every  owner,  driver,  or  possessor  of  any  old. 
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mal.  who  shall  permit  the  umd»  to  go  Imnw  in  aa^Iaiie,  ■tfwa4>l 
■quire,  or  lot,  of  any  aij  or  towniliip,  inthont  proper  0Mr»l 
mad  Attention,  for  more  thim  three  noon  alter  lBbwle&»l 
thereof,  ihall,  on  oonyietion,  be  deemed  gvil^  of  a  Hiieaa- 1 
meanor ;  promdtd,  that  thia  shall  not  applr  io  anch  owner  ^ 
keeping  any  old  or  diseaeed  animal  belong  fo  Dim  on  his  own 
premiaea  with  proper  care.    Bverr  aick,  diiahled,  infirm,  or 
crippled  horae,  ox,  mnle,  cow,  or  other  domeatic  animal,  which 
ahau  be  abandoned  on  the  public  hifi^hway,  or  in  any  open 
apooe  in  any  city  or  townBhi&  may,  if  after  dne  aearcli  by  a 
peace  oiBoer.  or  officer  of  aaia  aoci^,  no  owner  can  be  f oond 
therefor,  be  killed  by  aneh  f^Boer;  and  it  ahall  be  thedn^  of 
all  peace  and  pnblio  officen  tocanae  the  aame  to  bo  IdQea  on 
information  of  such  abandonment. 

Ssa  14.  Erery  person  conTicted  of  any  mjademeanor  wider 
thia  act,  ahaU  be  pmuflhed  ae  is  by  law  prerided  for  the  pun- 
iahment  of  miademeanora;  and  all  fines  imposed  or  eoUoBted 
in  any  county,  under  the  provisiona  of  this  act,  shall  inure  to 
the  society  m  said  counw,  organized  and  incorporatod  as 
herein  provided,  in  aid  of  the  benerolent  objeet  for  whkh  it  is 
incorporated* 

Sbo.  16.  All  proseentions  for  the  violation  of  any  of  the 
provisions  of  this  act  shall  be  conducted  and  proseeuled  in  a 
«ourt  of  competent  Jurisdictioii,  and  any  member  of  said  soeieiy 
anthoriaed,  as  provided  in  aection  five  of  this  act,  may  tifpm 
«nd  prosecute  m  any  of  said  courts,  for  any  violation  of  ai^  of 
the  provisions  of  tms  act,  whether  or  not  he  be  an  attorney  or 
counselor  at  law  ;iiroimie(i,  that  all  such  proeeentiona  ahau  be 
conducted  in  the  name  of  the  people  of  the  state  of  Calif orwik 

Snx  16.  In  tins  act  the  singular  ahaUinehide  the  pluial; 
the  word  <' animal  "shall  be  held  to  indudaevery  living  duml^ 
creature !  the  words  "torture,"  **tormentt"  and  «oruelly»" 
rittll  be  held  to  include  every  act,  omission,  or  neglect  wheie- 
by  unneoessary  or  unjustifiable  phyrioal  pain  or  anfi^ri^ig  is 
caused  or  permitted,  and  the  words  "owner"  and  "psrm 
shidl  be  held  to  include  corporations  as  weU  aa  individuals: 
and  the  knowledge  and  acts  or  agents  <d  and  persona  emylofea 
by  corporations.  In  regard  to  animala  trsasported.  owned*  or 
employed  by,  or  in  the  custody  of  euoh  corporations,  shall  be 
held  to  be  &e  act  and  knowledge  of  such  eorporatkins  as  well 
aa  such  agent  or  employBea. 

810.17.  No  parTof  thia  act  shaU  be  deemed  to  inteilsf» 
with  any  of  the  laws  of  this  state  known  as  the  **game  lawB," 
or  any  laws  for  the  destruction  of  certain  birds ;  nor  shall  tUi 
act  be  deemed  to  interfere  with  the  right  to  destroy  any  ven- 
omous reptiles,  or  any  animal  known  as  dangerous  to  life,  limln 
mrpKoperly,or  to  interfere  with  the  light  to  kill  all  animsli 
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used  for  food,  or  with  any  propexly  conducted  scientific  czperi- 
ments  or  investigstions,  wMch  experiments  or  investigations 
shall  be  performed  only  under  the  authority  of  the  faculty  of 
some  regularly  incorporated  medical  college  or  university  of 
the  state  of  Oaliforma. 

Sec.  18.  The  act  entitled  "an  act  for  the  more  effectual 
l^revention  of  cruelty  to  animals,"  approved  March  thirtieth, 
eighteen  hundred  and  sixtiy-eight,  and  amendments  thereto, 
approved  March  fifteenth,  eighteen  hundred  and  seventy-two, 
are  hereby  repealed,  [In  effect  March  20, 1874.  Stats.  1873-4, 
p.  499.) 

An  Act  for  (he  protection  of  buoys  and  beacons. 
Section  1.  Any  person  or  persons  who  shall  moor  any  ves- 
sel or  boat  of  any  kind,  or  any  raft  or  scow,  to  any  buoy  or 
beacon  placed  in  the  waters  of  California  by  authority  of  the 
United  States  Lighthouse  Board,  or  shall  in  any  manner  hang 
on  to  the  same,  with  any  vessel,  boat,  raft,  or  scow,  or  shaU 
wilfully  remove,  damage,  or  destroy  any  such  buoy  or  beacon, 
or  any  part  of  the  same,  or  shall  cut  do^vn,  remove,  damage,  or 
destroy  any  beacon  or  beacons  erected  on  land  in  tliis  state  by 
the  authority  aforesaid,  shall,  for  every  such  oflfcnse,  bo  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  before 
any  court  of  competent  jurisdiction,  be  punished  by  a  fine  not 
exceeding  five  hundred  dollars,  or  by  imprisonment  not  ex- 
eeoding  six  months ;  one  third  of  the  fine  in  such  case  to  be 
paid  to  the  informer,  and  two  thirds  thereof  to  tlie  Lighthouse 
Board,  to  be  used  in  repairing  said  buoys  and  beacons. 

Sec.  2.  The  cost  of  repairing;  or  replacing  any  such  buoy  or 
beacon  which  may  have  been  misplaced,  damaged,  or  destroyed 
by  any  vessel,  boat,  raft,  or  scow  being  made  fast  to  the  same, 
shall,  when  said  cost  shall  have  been  legally  ascertained,  be  a 
Hen  upon  such  vessel,  boat,  raft,  or  scow,  and  recovered  against 
the  same,  and  the  owner  or  owners  thereof,  in  any  action  of 
debt,  in  any  court  of  competent  jurisdiction  in  this  state.  [In 
effect  March  26, 1874.    Stats.  1873-4,  p.  C19.] 

An  Act  to  enforce  (ke  educational  rights  of  children, 
Beohon  1.  Every  i>arent,  guardian,  or  other  x>erson  in  the 
state  of  California  naving  control  and  charge  of  any  child  or 
children  between  the  ages  of  eight  and  fourteen  years,  shall  be 
required  to  send  any  such  child  or  children  to  a  public  school 
for  a  period  of  at  least  two  thirds  of  the  time  durine  which  a 
pabUc  school  shall  be  taught  in  each  city,  or  city  and  county, 
or  school  district,  in  each  school  year,  commencing  on  the  first 
day  of  Jn^  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-four,  at  least  twelve  weeks  of  which  shall  be 
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eoDieoatlTe,  tmless  saoh  diild  or  efafldren  axe  exeiund  from 
tnoh  attendanoe  Ij  the  board  of  education  of  the  city  or  dlr 
and  county,  or  of  the  truBteea  of  the  school  diBtrict  in  whieb 
such  parentB,  yqaTdiann,  or  other  persons  reside,  upon  its  beinir 
shown  to  their  Batistacfion  that  nis  or  her  bodily  or  mennt 
eonditlon  baa  been  such  as  to  prerent  attendance  at  school,  or 
application  to  study  for  the  penod  required,  or  that  the  parents 
or  guard iauB  are  extremely  poor,  or  sick,  or  that  such  child  or 
olmdren  are  taught  in  a  priyate  school,  or  at  home,  in  such 
branches  as  are  usually  taught  in  the  primary  schools  of  this 
state,  or  haye  already  acquired  a  good  knowledge  of  sudi 
branches ;  providedt  in  case  a  public  school  shall  not  be  taught 
for  three  months  during  the  ^car,  within  one  mile  by  the  near- 
est trayeled  road,  of  the  residence  of  any  person  within  the 
school  district,  he  shall  not  be  liable  to  the  {oroyisions  of  this  act. 

BsOk  2.  It  shall  be  the  duly  of  the  president  of  each  board 
of  education,  and  of  the  clerk  of  each  board  of  district  trustees 
in  the  state  of  Califomia  to  cause  to  be  posted  three  notices  of 
this  law  in  the  most  public  places  in  the  city,  or  city  and 
county*  or  in  the  schoofdistrict,  or  published  in  one  newBjmper 
therein  for  three  weeks,  in  the  month  of  June  in  each  year : 
the  expense  of  each  publication  to  be  paid  out  of  the  school 
f^ds  of  such  cit^,  or  city  and  oountyi  or  school  district,  as 
the  case  may  require. 

Sbo.  8.  In  case  any  parent,  ^ardian,  or  other  person  shall 
fidl  to  comply  with  the  proyisions  of  this  act»  said  paient» 
guardian,  or  other  person  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  liable  to  a  fine  of  not  more  than  twenty 
doUfffS ;  and  for  the  second  and  each  subsequent  ofiEbnse  the 
fine  shflJl  not  be  less  than  twenty  dollars  nor  more  than  fifty 
dollars ;  and  the  parent,  guarman,  or  other  jpcrson  so  oon- 
yicted,  shall  pay  all  costs.  Each  such  fine  shalfbe  paid  to  the 
derk  of  the  proper  board  of  education,  or  of  the  district 
trustees. 

Bso.  4.  And  it  shall  be  duty  of  the  clerk  of  each  board  of 
education  and  of  each  board  of  district  trustees,  on  complaint 
of  any  teadier  or  taxpayer,  to  prosecute  all  ofibnscs  occurring 
under  the  proyisions  of  this  act ;  and  any  derk  neglecting  to 
prosecute  such  offense  within  ten  days  alter  a  written  notice 
Las  been  seryed  on  him  by  any  teacher  or  taxpayer  within  the 
limits  of  the  authority  of  said  board,  unless  the  person  so  com- 
plained of  shaU  be  excused  by  the  proper  school  board,  shall 
himself  be  liable  to  a  fine  of  not  less  than  twenty  dollars  nor 
more  than  fifiy  dollars,  which  fine  shall  be  prosecuted  for  in 
the  name  of  the  people  of  the  state  of  Califomia,  and  the  fine 
so  collected  shall  be  paid  oyer  to  the  clerk  of  the  board  of 
education  or  trustees  of  the  proper  city,  or  clly  and  counly, 
or  school  district,  to  be  accounted  for  as  m  section  three  of  tms 
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9cti  and  in  case  such  proBOoation  fail,  the  expenses  thereof 
Bhail  be  paid  out  of  the  school  fund  of  the  city,  or  city  and 
county,  or  school  district,  in  which  the  case  arose. 

Ssa  5.  And  it  shall  be  the  duty  of  the  census  marshal  to 
famish  each  board  of  education  and  of  district  trustees,  with 
a  complete  list  of  all  children  living  within  the  jurisdiction  of 
said  board,  and  to  note  on  such  lists  all  children  not  attending 
colleges,  college  schools,  priyate  schools,  or  being  taught  at 
home,  who  are  liable  to  the  provisions  of  this  act;  and  each 
teacher  teaching  within  the  limits  of  the  jurisdiction  of  such 
board,  shall  be  supplied  with  a  list  of  all  childeren  within  hia 
or  her  department  or  school,  and  shall  call  such  list  each 
morning  on  the  opening  of  school,  and  note  the  absentees,  and 
the  reason  of  such  absence,  if  any,  and  at  the  close  of  each 
term  of  twelve  weeks,  shall  make  a  full  report  to  the  board 
of  education,  or  of  district  trustees,  of  all  such  cases  of  ab< 
sence,  with  the  names  both  of  children  and  parents,  guardians, 
or  other  persons  haviag  such  children  in  charge,  and  saia 
board  shall  thereupon  forthwith  proceed  to  prosecute  such 
parents,  guardians,  or  other  persons,  according  to  the  pro* 
visions  of  this  act. 

Seo.  6.  And  whereas,  the  state  has  provided  an  institution 
for  the  gratuitious  instruction  of  all  resident  deaf  and  dumb 
or  blind  children  between  the  ages  of  six  and  twenty-one  years, 
every  parent  or  guardian  of  any  child  or  children  afflicted  with 
deafness  or  blindness,  shall  be  required,  under  the  penalties 
hereinbefore  specified,  to  send  such  child  or  children  to  said 
institution  for  a  period  of  not  less  than  five  years,  unless  such 
child  or  children  shall  have  been  excused  by  the  authorities» 
and  on  the  grounds  specified  in  section  one  of  this  act. 
'.  Seo.  7.  Any  justice  of  the  peace  of  the  proper  cil^,  or  cil^ 
imd  county,  or  school  district,  shall  have  jurisdiction  of  aU 
offenses  committed  under  the  provisions  of  this  act.  [Ap« 
proved  March  28.  In  efifect  July  1, 1874.  Stats.  187a4,  p.  751.} 


An  Act  to  enoovrage  Hie  planting  and  cuUivaMon  of  oystters. 

Section  1.  Any  citizen  of  the  United  States  may  lay  down 
and  plant  oysters  m  any  of  the  bays,  rivers,  or  public  waters  oi 
this  state ;  and  the  ownership  of  8^  the  exclusive  right  to  take 
up  and  carry  off  the  same  snail  be  continued  and  remain  in 
such  person  or  persons  who  shall  have  laid  down  and  planted 
the  same. 

Seo.  2.  Any  person  or  persons  who  now  have  or  who  ma^ 
hereafter  lay  down  and  plant  oysters,  as  hereinbefore  provided, 
shall  stake  or  fence  off  the  land  on  which  the  same  is  or  here< 
after  may  be  laid  down  and  planted,  and  such  stakes  or  fences 
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thall  be  BuiBdeiit  nuurks  of  the  boundaries  and  limits,  snd  en- 
title such  person  or  x>erson8  to  the  exclosiTe  use  and  occupation 
Ahereof  for  the  purposes  prescribed  in  this  act ;  providea^  that 
nothing  herein  contained  shall  be  deemed  to  authorize  any 
impediments  or  obstructions  to  the  nayigation  of  any  channels. 

Beo.  S.  Parties  planting  or  la^g  down  such  ovster  bed* 
■hall  record  a  full  description  of  said  bed  or  beds,  in  the  county 
recorder's  office  in  tlie  county  where  the  same  is  situated.  The 
recorder  shall  record  the  description  so  furmshed,  in  a  book 
to  be  kept  bv  him  for  that  purpose,  to  be  entitled  a  "  record  of 
oyster  beds/' 

8bc.  4.  Any  person  or  persons  wHo  shall  enter  upoti  any  lot 
of  land  in  which  there  shall  be  oysters  laid  down  and  planted, 
and  which  at  the  time  of  such  entry  shall  bo  fenced  or  staked  off 
pursuant  to  the  provisions  of  this  act,  and  who  shall  take  up 
and  carry  off  therefrom  snch  oysters,  without  the  consent  or 
permission  of  the  occupants  and  owners  tliereof,  and  shall  wil« 
folly  destroy  or  remove,  or  cause  to  bo  removed  or  destroyed, 
any  stakes,  marks,  or  fences  intended  to  designate  tho  bounds* 
ries  aud  limits  of  an^  land  claimed  and  staged  or  fenced  off 

niuant  to  the  provisions  of  this  act,  shall  be  guilty  of  a  mis- 
eanor. 

Sfo.  5.  The  penalties  of  the  penal  code  relative  to  misde- 
meanors are  hereby  made  applicable  to  any  violation  of  the 
provisions  of  this  act. 

Seo.  6.  All  fines  and  penalties  collected  for  a  violation  of 
any  of  the  provisions  of  this  act,  over  and  above  the  costs  of 
suit,  shjJl  1x)  paid  into  the  common  school  fund  of  tho  county 
where  the  offense  was  committed. 

Sec.  7.  All  parties  availing  themselves  of  the  provisions  of 
this  act  shall  erect,  or  cause  to  be  erected,  on  some  conspicu- 
ous part  of  the  grounds  devoted  to  the  planting  of  oyst^  a 
sign  not  less  than  six  feet  in  length  and  one  foot  in  width,  on 
which  shall  be  painted  in  black  letters  upon  a  white  ground, 
the  words  "oyster  beds." 

8eo.  8.  All  acts  and  parts  of  acts  in  conflict  with  tho  pro- 
Tisions  of  this  act,  and  especially  "  an  act  entitled  an  act  con- 
cerning oysters,"  passed  April  twenty-eight,  one  thousand  eight 
hundred  and  fifty-one,  as  also  the  act  entitled  '*  an  act  concern- 
ing oyster  beds,'*^  approved  April  second,  one  thousand  eight 
hundred  and  sixty-six,  are  hereby  repaaled. 

Sec.  9'  This  act  shall  not  apply  to  any  tide  lands  which  the 
state  may  have  sold  to  private  parties ;  provided^  furilijer,  that 
notliing  herein  shall  be  bo  construed  as  to  interfere  with  the 
right  of  tho  state  to  sell  and  dispose  of  any  of  the  tide  lands, 
nor  to  affect  in  any  manner  the  rights  of  purchasers  at  any 
sale  of  tide  lands  bv  the  state.  [In  effect  March  80,  1871 
Stats.  187a-4,  p.  940.f 
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An  Act  to  protect  Umtber  manufacfuren. 
Section  1.  Every  person  who  malicioasly  driyes  into*  or 
places  within  any  saw-log,  shin^e-bolt,  or  other  wood,  any 
Iron,  steel,  or  other  substance  sufficiently  hard  to  injure  saws* 
knowing  that  the  said  saw-log,  shingle-Dolt,  or  other  wood,  is 
intended  by  the  owner  thereof  to  be  manufactured  into  any 
kind  of  lumber,  is  guilty  of  a  felony,  and  shaU  be  punished 
by  imprisanment  in  the  state  prison  not  less  than  one  nor 
more  than  five  years.  [la  effect  February  9,  1876.  Stats. 
1875-6,  p.  32.1 

An  Act  to  prevent  the  leaving  open  of  iwiosureSf  and  hunting 
on  inclosed  lands, 

SEcnoN  1. .  Every  person  who  shall  open  anv  gate,  bars, 
or  fence  of  another,  for  ihe  purpose  of  passing  urough,  and 
shall  willfully  leave  the  same  open,  without  the  permission  of 
the  owner,  is  guilty  of  a  misdemeanor. 

Seo.  2.  Every  person  who  willfullv  opens,  tears  down,  or 
otherwise  destroys  any  fence  on  the  inolosea  land  of  another,  is 
guilty  of  a  misdemeanor. 

Seo.  3.  Every  person  who  willfuUy  enters  upon  the  inclosed 
land  of  another  for  the  purpose  of  hunting,  or  who  discharjBfes 
fire-arms,  or  lights  camp-fires  thereon,  without  first  having 
obtained  permission  of  the  owner  or  occupant  of  said  land,  is 
guilty  of  a  misdemeanor. 

Sec.  4.  Every  person  who  willfully,  carelessly,  or  negli- 
gently, while  hunting  or  camping  upon  the  inclosed  land  of 
«nother,  kills,  maims,  or  wounds  an  animal,  the  property  of 
another,  is  goilty  of  a  misdemeanor. 

Sec.  5.  Every  person  who,  upon  departing  from  camp, 
3f Hi  fully  leaves  the  fire  or  fires  burning  or  unextinguished,  iS 
guilty  of  a  misdemeanor. 

SEa  6.  Every  person  found  guilty  of  anv  of  the  misde* 
meanors  herein  mentioned  shall  be  fined  not  less  than  twenty 
nor  more  than  fifty  dollars,  and  shaU  be  imprisoned  in  the 
county  jail  until  such  fine  be  satisfied,  not  exceeding  one  day 
for  every  two  dollars  thereof. 

Sec.  7.  All  acts  and  parts  of  acts  in  conflict  herewith  are 
repealed ;  provided,  however,  nothing  herein  contained  shall 
be  construed  as  repealing  section  five  nundred  and  ninety-four 
of  the  penal  code. 

Sec.  8.  Section  three  of  this  act  shall  not  apply  to  the 
counties  of  Los  Angeles,  San  Diego.  Sutter,  San  Benito,  Del 
Korte,  El  Dorado,  Golusa,  Yuba,  Humboldt,  Amador,  Tuol- 
umne, San  Luis  Obispo,  Plumas,  Lassen,  Siskiyou,  Modoc, 
Bhapta,  Trinity,  Sierra,  Plaoer.  [In  effect  March  23, 1876. 
StatB.  1875-6,  p.  403.] 
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Jn  Ati  conoeming  lodging  houwet  and  tteep^  apartmenfs, 
Saanov  1.  Erery  person  who  owns,  leases,  lois,  or  hipes, 
to  any  person  or  persons,  any  room  or  anartment  in  any 
building,  house  or  other  stmctnre,  within  the  limits  of  taa 
Incorporated  cify,  or  city  and  county,  within  the  state  of  Cali- 
fornia, for  the  purpose  of  a  lod^pg  or  sleeping  apartment^ 
which  room  or  apartment  coutams  less  thui  nve  hnodxed 
oubio  feel  of  space,  ia  the  clear,  for  each  person  so  oocnpying 
such  room  or  apartment,  shall  be  deemea  guilty  of  a  misde- 
meanor, and  shall,  upon  coaviotion  thereof,  oe  punished  by  A 
fine  of  not  less  than  fifty  (50)  dollars  or  more  than  five  hun- 
dred (500)  dollars,  or  by  imprisonment  in  the  county  Jail,  or 
by  both  such  fine  and  imprisonment. 

Sbo.  2.  Any  person  or  persons  found  sleeping  or  lodging, 
or  who  hires  or  uses  for  the  purpose  of  deeping  in,  or  lodging 
in,  any  I'oom  or  apartment  which  contains  less  than  fire  hun- 
dred (500)  cubic  feet  of  space.  In  the  clear,  for  each  person  so 
occupying  such  room  or  apartment,  shall  be  deemed  guilty  of 
ft  misdemeanor,  and  shall,  upon  conyiction,  be  ponished  by  * 
fine  of  not  less  than  ten  (10)  or  more  than  fifty  (50)  dollars* 
or  by  both  such  fine  and  imprisonment. 

8eo.  8.  It  shall  be  the  duty  of  the  chief  of  poHoe  (or  such 
other  person  to  whom  the  police  powers  of  a  city  are  dele- 

Sted)  to  detail  a  competent  and  qualified  officer  or  officers  <^ 
e  regular  force  to  examine  into  any  violation  of  any  of  iha 
provisions  of  this  act,  and  to  arrest  any  person  guilty  of  any 
such  violation. 

8eo.  4.  The  provisions  of  this  act  shaU  not  be  construed 
to  apply  to  hospitals,  Jails,  prisons,  insane  asylums,  or  othet 
public  mstitutlons. 

8bo.  5.  All  acts  or  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed.  [In  effect  April  3, 
we.    Btote.  1875-6.  p.  759.1 

Jn  Aei  for  (he  inoorporatUm  ofsoeieties  for  the  preoerOUm  of 
cruelty  to  children^ 
Seotion  1.  Any  five  or  more  persons  of  full  age,  a  majority 
of  whom  shall  be  citizens  and  residents  within  the  State,  who 
shall  desire  to  associate  themselves  together  for  the  purpose  of 
preventtug  cruelty  to  children,  may  make,  sign,  ana  acknowl- 
edge, before  any  jperson  authorized  to  take  acknowledgments 
of  deeds  of  this  state,  and  file  in  the  office  of  the  secretary  of 
state,  and,  also,  in  the  office  of  the  clerk  of  the  county  in 
which  the  business  of  the  society  is  to  be  conducted,  a  certifi- 
cate in  writing,  in  which  shall  be  stated  the  name  or  title  If 
Irhioh  said  society  shall  be  known  in  law,  the  particular  busi- 
ness and  objects  of  such  society,  the  number -of  trustees,  dl- 
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teoton,  or  tnanagen,  to  manage  the  same,  and  ilie  names  of 
ihe  trnstees,  directors,  or  managers  of  the  society  for  the  first 
year  of  its  existence ;  hut  snoh  certificate  shall  not  he  filed 
unless  the  written  consent  and  approhation  of  the  district 
^dge  of  the  district  in  which  the  place  of  husiness  or  princi* 
pal  office  of  snch  sooiefy  shall  he  loeated^  he  indorsed  on  such 
certificate. 

Ssa  2.  Upon  filing  the  certificate  as  aforesaid,  the  persons 
who  shall  have  signed  and  acknowledged  such  certificate,  and 
their  associates  and  successors,  shall  thereupon,  hyyirtno  of 
this  act,  he  a  hody  politic  and  corporate  by  its  name  stated  in 
such  certificate,  and  as  snch  shall  have  power : 

First— To  have  perpetual  succession  oy  its  corporate  name. 

Second— To  sue  and  he  sued,  complain  and  defend,  in  any 
court  of  law  or  equi^. 

Third— To  make  and  use  a  common  seal,  which  may  be 
affixed  by  making  an  impression  directly  in  the  paper,  and 
alter  the  same  at  pleasure. 

FourtJi— To  appoint  such  officers,  managers,  and  agents,  as 
the  business  of  the  corporation  may  require. 

Fifthr—To  make  by-laws,  not  inconsistent  with  the  laws  of 
this  state  or  of  the  tinited  States,  for  the  management  of  its 
property  and  ihe  regolation  of  its  afiiurs. 

Sixths— To  contract  and  be  contracted  with. 

Seventh— To  take  and  hold  by  gift,  purchase,  grant,  devise, 
or  bequest,  any  property,  real  or  personal,  and  the  same  to 
dispose  of  at  pleasure.  But  such  a  corporation  shall  not,  in 
its  corporate  capacity,  hold  real  estate  tho  yearly  income  de- 
rived from  which  shall  exceed  the  sum  of  fifty  thousand  dollars. 

MgJUh^— To  exercise  any  corporate  powers  necessary  for  the 
exercise  of  the  powers  above  enumerated  and  given. 

Beo.  3.  Any  society  so  incorporated  may  prefer  a  com- 
plaint before  any  court  or  magistrate  having  jurisdiction,  for 
the  violation  of  any  law  relating  to  or  affecting  children,  and 
may  aid  in  bringing  the  fact  before  such  court  or  majgistrate 
in  any  proceeding  taken. 

8eo.  4.  All  magistrates,  constables,  8heriil&,  and  officers  of 
police  shaU,  as  occasion  may  require,  aid  the  society  so  incor- 
porated, its  officers,  members,  and  agents,  in  the  enforcement 
of  all  laws  which  now  are  or  may  hereafter  be  enacted  relating 
to  or  affecting  children. 

Sbo.  6.  !me  provisions  of  this  act  shall  not  extend  or  apply 
to  any  association  or  individuals  who  shall,  in  the  certificate 
filed  as  hereinabove  provided,  use  or  specify  a  name  or  style 
the  same,  or  substantially  the  same,  as  that  of  any  previously 
existing  incorporated  society  in  this  state,  lln  effect  AprU  3, 
1876.    Stats.  1875-6,  p.  830.] 
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J»  Act  impo$ing  caiain  duUe$  vpon  the  governor  of  the  aUUB, 
SxcTZOM  1.  The  goTemor  Hhall  offer  a  standing  reward  of 
three  hundred  dollars  (ISOj)  for  the  arrest  of  each  person 
mgaged  in  the  robbeiy  of,  or  in  an  attempt  to  rob  ao^r  person 
or  pei-sons  npon,  or  haying  in  charge,  in  whole  or  in  part,  any 
stage  ooach,  wagon,  railroad  train,  or  other  conveyance  en- 
gaged at  the  time  in  carrying  passengerd,  or  any  private  con* 
yeyance  within  this  State :  the  reward  to  be  paid  to  the  person 
or  persons  making  the  arrest,  immediately  upon  the  oonvio- 
tion  of  the  person  or  persons  so  airestedj  bnt  no  reward  shall 
be  paid  except  after  such  conviction,  [in  effect  April  8, 1876. 
btats.  1875^  p.  855.1 

An  Act  to  regutaie  (he  use  of  artesian  toeOs,  and  to  prooent  the 
waste  of  subterranean  wUers  in  (his  Stale. 

Section  1.  Any  artesian  well  which  is  not  cuyped,  or  fiu> 
nishcd  with  such  mechanical  appliance  as  will  readily  and 
effectively  arrest  and  prevent  the  flow  of  water  from  snch  well, 
is  hereby  declared  to  be  a  public  nuisanoo.  The  owner,  tenant, 
or  occupant  of  the  land  upon  which  such  well  is  situated,  who 
causes,  i)ermitB,  or  suffers  such  public  nuisance,  or  suff^  or 
permits  it  to  remain  or  continue,  is  guilty  of  a  misdcmean  r. 

Seo.  2.  Any  person  owning,  possessing,  or  occupying  any 
land  upon  which  is  situated  an  artesian  well,  who  causes,  dif- 
fers, or  permits  the  water  to  unnecessai-ily  flow  from  such  well, 
or  to  go  to  waste,  is  guilty  of  a  misdemeanor. 

Sec.  S.  An  artesian  well  is  defined,  for  tlie  parjK>8e8  of  this 
act,  to  be  any  artificial  well  the  waters  of  which  will  flow  con- 
tinuously over  the  natural  smrfaoe  of  the  ground  adjacent  to 
such  well  at  any  season  of  the  year. 

Sec.  4.  Waste  is  defined,  for  the  purposes  of  this  act,  to  be 
the  causing,  suffering,  or  permitting  the  waters  flowing  from 
such  well  to  run  into  any  river,  creek,  or  other  natural  water- 
course or  channel,  cr  into  any  bay,  lake,  or  pond,  or  into  any 
street,  road,  highway,  or  upon  the  land  of  any  person  other 
than  that  of  the  owner  of  such  well,  or  upon  public  lands  of 
the  United  States  or  of  the  state  of  Cahfomia,  unless  it  be 
used  thereon  for  the  purposes  and  in  the  manner  that  it  may 
be  lawfully  used  upon  the  land  of  the  owner  of  such  well; 
providedy  that  this  section  shall  not  be  so  construed  as  to  pre* 
vent  the  use  of  such  waters  for  the  proper  irrigation  of  trees 
standing  along  or  upon  any  street,  road,  or  highway,  or  for 
ornamental  ponds  or  lountains,  or  tho  propagation  of  fi^. 

Sec.  6.  Any  person  violating  any  of  the  provisions  of  this 
act  may  be  proceeded  against  for  a  misdemeanor  in  any  jus- 
tice's court  of  the  ciounty  in  which  such  well  is  located,  and 
shall,  upon  conviction,  be  flned  for  each  ofibnse  not  less  than 
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ten  or  more  than  fifty  dollars.  There  shall,  also,  upon  eon* 
Tiction  had,  in  addition  to  such  fine,  be  taxed  against  snch 
party  the  cost  of  prosecution.  Such  fine  and  costs  may  be 
collected  as  in  other  criminal  cases,  and  the  justice  may  also 
issue  an  execution  upon  the  judgment  therein  rendered,  and 
^e  same  may  be  enforced  and  collected  as  in  ciyil  cases. 

Sec.  6.  It  shall  be  tlie  duty  of  the  supervisors  or  road- 
masters,  on  complaint  of  any  citizen  withm  their  respective 
districts,  and  for  that  purpose  may  at  all  proper  times  enter 
upon  the  premises  where  such  well  is  situated ;  and  it  shall  be 
his  duty  to  institute,  or  cause  to  be  instituted,  criminal  action 
for  all  violations  of  the  provisions  of  this  act,  or  for  all  public 
offenses  defined  in  this  act,  committed  within  such  district. 

Sec.  7.  An  act  entitled  *'  an  act  to  regulate  the  use  of  arte- 
sian wells,  and  to  prevent  the  waste  of  subterranean  waters  in 
Santa  Clara  and  Los  Angeles  counties,*'  approved  March  eight- 
eenth, eighteen  hundred  and  seventy-six,  and  all  other  acts  and 
parts  of  acts  in  conflict  with  the  provisions  of  this  act,  aro 
hereby  repealed. 

Seo.  [8.J  This  act  shall  not  apply  to  artesian  wells  in  tbd 
eounty  oi  San  Bernardino.  [Approved  Karch  9.  187&  In 
effiBOtJnly  1,1878.    Stats.  1877-8,  p.  195.] 

An  Act  to  prohibit  "  Piece  Chibs,'*  and  to  prevent  extortion 
from  oandidates  for  qffioe. 

SBcnoN  1.  All  payments  and  contributions  of  money  for 
election  expenses,  made  by  candidates  for  office  in  this  state, 
shall  hereafter  be  assessed  and  made  by  such  candidates  by 
Voluntary  assessment  among  themselves,  and  not  otherwise, 
and  at  meetings  to  be  called  for  such  purpose,  at  which  mcet^ 
ings  none  but  candidates  for  office  at  the  next  ensuing  election 
shall  be  present  or  participate. 

Seo.  2.  Anv  person  being  a  candidate  for  office  in  thitf 
state,  who  shall  directly  or  indirectly  pay,  or  knowingly  cause 
to  be  paid,  any  money  or  other  valuable  thing  to  any  person, 
as  an  assessment  or  contribution  for  the  expenses  of  the  eleo^ 
tion  at  which  such  person  or  candidate  is  to  be  voted  for,  ex- 
cept the  contribution  or  assessment  so  agreed  upon  by  such 
meeting  of  candidates,  shall  be  deemed  guilhr  of  a  misde- 
meanor, and,  upon  conviction,  punished  accordingly. 

Seo.  3.  It  shall  not  be  lawful  for  any  committee,  conven* 
tion,  or  other  association,  formed  for  tlie  purpose  of  nominate 
ing  a  candidate  or  candidates  for  office  in  this  state,  to  levy, 
assess,  collect,  demand,  or  receive,  directly  or  indirectly,  any^ 
money  or  other  valuable  thing  from  any  candidate  or  can- 
didates nominated  for  office  by  snch  committee,  convention, 
or  other  association,  either  for  the  expenses  of  printing  or 
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cUflirflmiiiig  ttokeli,orfor  anyof  ttie  enenaee  of  ibe  eleciion 
«f  faoh  canoicbto  or  cmdidtites,  or  as  or  K>r  the  expenses  oi  «at^ 
nominating  oosiTention,  oommittee,  or  other  aasocifttieii,  or 
nnder  or  upon  any  pretense  whatBoeyer. 

Seo.  4.  Any  officer  or  member  of  any  such  oommittee,  con- 
vention, or  association,  or  other  person,  who  shall  vote  for,  aid, 
authoiize,  assist,  or  consent  to  any  such  loTy,  assessment,  or 
collection  from  any  candidate  or  candidates,  shall  be  deemed 
^Ity  of  a  misdemeanor,  and*  on  conviction,  pimished  accord- 

Beo.  5.  Any  person  who  shall  demand,  ask  for,  collect,  or 
receive,  ether  directly  or  indirectly,  any  money  or  other  valua- 
ble thing  from  any  candidate  or  candidates  tor  office  in  this 
state,  on  the  ground  that  such  money  or  other  valuable  thing 
has  been  assess^  to  such  candidate  or  candidates,  or  asked  for, 
demanded,  or  required  by  any  person,  nominating  convention, 
committee,  or  other  political  association,  as  or  for  the  costs  o^ 
printing  or  distributing  tickets,  or  for  the  payment  of  election 
expenses  of  any  kind  or  nature  whatsoever,  or  as  or  for  the  ex- 

Senses  of  such  nominating  committee,  convention,  or  associa- 
on,  shall,  for  each  offense,  be  deemed  guilty  of  a  misde^ 
meaner,  and,  on  conviction,  shall  be  punished  accordingly: 
but  nothing  herein  contained  shall  prevent  the  candidates  at 
any  election  from  assembling  together  and  voluntarily  assess- 
ing themselves  for  any  expenses  authorized  by  law  for  ths 
common  good  of  the  iicket,  and  to  collect  and  disburse  tiie 
same  by  agents  appointed  for  such  purpose. 

8bc.  6.  Any  person  who  shall  voluntarialy  and  unsolicited 
offer  to  work  for  and  assist,  or  in  any  manner  whatsoever  con? 
tribute  to  the  nomination  or  election  of  any  candidate  or  other 
person  to  any  office  in  this  state,  for  the  purpose  and  with  the 
intent  to  have  such  candidate  or  person  pav  for,  or  in  any 
manner  compensate  such  person  so  ofibring  tor  such  work  or 
services,  shall  be  deemea  ^^ulty  of  a  misdemeanor,  and,  on 
conviction,  punished  accordmgly. 

Ssa  7.  This  act  shall  apply  only  to  the  city  and  county  of 
San  Francisco.   [In  effect  Mar.  14, 1878.   Stats.  1877-8,  p.  m] 

An  Act  to  prevent  the  sale  of  oleomargarine  under  the  name  of 
and  pretense  that  said  oommodity  is  buiter. 
Section  1.  Every  person  who  sells,  or  keeps  for  sale,  or 
offers  for  sale,  or  otherwise  disposes  of  any  quantity  of  oleo- 
margarine, under  the  name  of,  or  under  the  pretense  that  the 
same  is  butter,  or  shall  keep  for  sale,  or  manufacture  any 
quantity  of  oleomargarine,  without  branding  the  same,  or  tiie 
package  in  which  it  is  contained,  with  the  word  oleomargarine, 
^all  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  before  a  court  of  compet^it  jurisdiction,  shall  be  pun* 
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ishable  by  imprisonment  in  the  county  Jail  for  a  terih  iidt  leas 
than  fifty  nor  more  than  twohnndred  days,  or  by  fine  not  Icea 
than  fifnr  nor  more  than  two  hundred  dodlars,  or  \»  both  atuih 
fine  ana  imprisonment  [In  efiSsct  Harch  26, 1878.  Btakul 
1877-8,  p.  635.1 

JnAot  to  purdBh  and  prohibit  IhB  tale  of  adxitUrated  tyn$p, 
BisanoTt  1.  Any  person  who  shall  knowingly  sell,  or  keep, 
or  offer  for  sale,  or  otherwise  dispose  of  any  symp,  or  golden 
drips  syrup,  silver  drips  symp,  or  molasses,  containing  muri- 
atic or  sulphuric  acids,  or  glucose,  or  adulterated  with  any 
other  substance  to  improve  the  color  thereof,  shall  be  guilty  of 
a  misdemeauor. 

Seo.  2.  Any  person  violating  the  provisions  of  section  one 
of  this  act  shaube  punished,  and  imprisoned  in  the  cotmiy 
Jail  of  the  county  in  which  the  offense  was  committed,  for  a 
period  not  exceeding  six  months  or  by  a  fine  not  exceeding  five 
hundred  dollars,  or  both.  [In  effect  March  29, 1878.  Stats. 
1877-8,  p.  695.1 

An  Act  to  protect  stockholders  and  persons  dealing  toiih  cor^ 
porations  in  Has  State, 
Sbction  1.  Any  superintendent,  director,  secretary,  man- 
ager, agent,  or  other  officer,  of  any  corporation  formed  or  ex- 
isting under  the  laws  of  this  state,  or  ti'ansacting  business  in 
the  same,  and  any  p3rson  pretenJing  or  holding  himself  out  aa 
such  superintenaeut,  director,  secretary,  manap^cr,  agent,  or 
other  officer,  who  shall  wilfully  subscribe,  sign,  indorse,  venfy, 
or  otherwise  assent  to  the  publication,  either  generally  or  pri-. 
vately,  to  the  stockholders  or  other  persons  dealing  with  such 
corporation,  or  its  stock,  any  untrue  or  wilfully  and  fraudu- 
lently exaggerated  report,  prospectus,  accoimt,  statement  of 
operations,  values,  business,  profits,  expenditures,  or  pros- 
pects, or  other  paper  or  document  intended  to  produce  or  give,, 
or  having  a  tendency  to  produce  or  give,  to  the  shares  of  stock 
in  such  corporation  a  greater  value,  or  less  apparent  or  market 
value  than  they  really  possess,  or  with  the  intention  of  defraud- 
ing any  particular  person  or  parsons,  or  tlie  pubhc,  or  persons 
generally,  shall  be  deemed  guilty  of  a  felony,  and  on  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  state  prison 
or  a  county  jail  not  exceeding  tT\'o  years,  or  by  fine  not  exceed- 
ing five  thousand  dollars,  or  by  both ;  j^rovic/ed,  that  this  act 
shall  be  construed  to  apply  only  to  corporations  whose  capital 
stock  has  been  or  shall  hereafter  be  listed  at  a  stock  board  or 
stock  exchange  in  this  state,  or  whose  shares  he  regularly 
bought  and  sold  in  the  stock  market  of  this  state.  Aimrovea 
March  29, 1878.    Stat».  1877-8,  p.  695.] 
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An  Jd  for  Ihe  protection  of  dhUdren,  and  to  preoeni  a/rid 
punish  certam  wrongs  to  chMdren, 

BBonoir  1.  Ko  minor,  under  the  a^  of  sixteen  yean,  ahall 
be  admitted  at  any  time  to,  or  permitted  to  remain  in,  anf 
saloon  or  place  of  entertainment  where  any  spirituona  liqnorfl»- 
or  wines,  or  intoxioatinff  or  malt  lii^nors  are  sold,  exchanged* 
or  given  away,  or  at  pTaoes  of  amnsement  known  as  danoo- 
hooses  and  concert  saloons,  unless  accompanied  by  parent-or 
guardian.  Any  proprietor,  keeper,  or  manager  of  any  each 
place  who  shall  admit  such  minor  to,  or  permit  him  or  ner  to 
remain  in  anv  such  place,  unless  accompanied  by  parent  or 
guardian,  shall  be  guilty  of  a  misdemeanor. 

Seo.  2.  Every  person  having  the  care,  custody,  or  control 
of  any  child  nnder  the  age  of  sixteen  years,  shall  resti*ain  such 
child  from  beg^;ing,  whether  actuaUy  begging,  or  under  the 
pretext  of  peddung.  Any  person  offending  against  this  section 
sliall  be  arrested  and  brought  before  a  court  or  magistrate,  and 
for  tiie  first  ofibnse  shall  be  reprimanded,  and  for  each  subse- 
quent offense  shall  be  guilty  of  a  misdemeanor. 

Seo.  3.  Any  child,  apparently  under  the  age  of  sixteen 
years,  that  comes  within  any  of  the  following  description8». 
named: 

(a }  That  is  found  begging,  or  receiving,  or  gathering  alms 
(whether  actually  begging,  or  under  the  pretext  of  selling,  or 
offering  for  sale,  anything) ,  or  being  in  any  street,  road,  or 
publio  place  for  the  purpose  of  so  begging,  gathering,  or 
receiving  alms. 

( b )  That  is  found  wandering  aud  not  having  any  house  or 
settled  place  of  abode,  or  proper  guardianship,  or  visible  means 
of  subsistence. 

( c )  That  is  found  destitute,  either  being  an  orphan,  or  hav- 
ing a  vicious  parent,  who  is  undergoing  "penaX  servitude  or 
imprisonment. 

(d)  That  frequents  the  comx>any  of  reputed  thieves  or 
prostitutes,  or  houses  of  prostitution  or  assignation,  or  daiio&- 
houses,  concert  saloons,  theaters,  and  varieties,  or  places  sii^* 
fied  in  the  first  section  of  this  act,  without  parent  or  guardian, 
shall  be  arrested  and  brought  before  a  court  or  magislbate. 

When,  upon  examination  before  a  court  or  magistrate,  it 
shall  appeiur  that  any  such  child  has  been  engaged  in  any  of 
the  aforesaid  acts,  or  comes  within  any  of  the  aforesaid  de- 
scriptions, such  court  or  magistrate,  when  it  shall  deem  it 
expedient  for  the  welfare  of  the  child,  may  commit  such  child 
to  an  orphan  asylum,  society  for  the  prevention  of  cruelirr  to 
children,  charitable  or  other  institution,  or  make  such  other 
disposition  tiiereof  as  now  is  or  may  hereafter  be  provided  by 
law  in  cases  of  vagrant,  truant,  disorderly,  pauper,  or  destitate 
children* 
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Bzo.  4.  No  dbild  xm6et  reBtnbit  or  oonyiotion,  apparenflj 
under  the  age  of  eixteen  years,  shall  be  placed  in  any  prison, 
or  place  of  oonfinement,  or  in  any  court-room,  or  in  any  Yehi- 
clo  for  tnoiaportation  to  any  place,  in  company  ^th  adnlta 
charged  \nth  or  conTicted  of  crime,  except  in  the  piesenco  of  a 
proper  official.  [In  effect  Har.  30, 1678.   StatB.18?7-8,  p.  812.] 

An  Act  relating  to  cMldten, 

SscnoN  1.  Any  person,  whether  as  parent,  relativo*  guard* 
ion,  employer,  or  otuerwise,  having  the  care,  custody,  or  con* 
trol  of  any  child  under  tho  age  of  sixteen  years,  who  shall 
exhibit,  use,  or  employ,  or  who  shall  in  any  manner,  or  under 
any  pretense^  sell,  apprentice,  give  away,  let  out,  or  otherwise 
dispose  of  any  such  child  to  any  person,  under  any  name,  title» 
or  pretense,  in  or  for  the  vocation,  occupation,  service,  or  pur- 
pose of  singing,  playing  on  musical  instruments,  rope  or  wire 
walking,  dancmg,  beggmg,  or  peddling,  or  as  a  gymnast,  acro- 
bat, contortionist,  or  rider,  in  any  place  whatsoever,  or  for  or 
in  any  obscene.  Indecent,  or  immoral  purpose,  exhibition,  or 
practice  whatsoever,  or  for  or  in  any  mendicant  or  wandering 
business  whatsoever,  or  for  or  in  any  business,  exhibition,  or 
Vocation  injurious  to  the  health,  or  dangerous  to  the  life  or 
limb,  of  sncn  child ;  or  who  shall  cause,  procure.  Or  encourage 
any  such  child  to  engage  therein,  shall  bo  guilty  of  a  misde- 
nieanor,  and  ujxjn  conviction  thereof,  shall  be  punished  by  a 
fine  of  not  loss  tlian  fifty  nor  more  than  two  hundred  and  fifty 
dollars,  or  by  imprisonment  in  tho  county  jail  for  a  term  not 
Bxceeding  six  months,  or  by  both  such  fine  and  imprisonment  j 
provided,  that  nothing  in  this  section  contained  shall  api)ly  to 
or  afivLCt  the  emplojinent  or  use  of  any  such  child,  as  a  singer 
or  musician  in  any  church,  school,  or  academy,  or  the  -teaching 
or  IcarDing  of  the  science  or  practice  of  music;  or  tho  em- 
ployment of  any  such  child  as  a  musician  at  any  concert  ox 
other  musical  entertainment,  on  the  written  consent  of  the 
mayor  of  the  city  or  president  of  the  board  of  trustees  of  the 
town  where  such  concert  or  entertainment  shall  take  place. 

Sec.' 2.  Eveiy  person  who  shall  take,  receive,  hire,  employ, 
nse,  exhibit,  or  Imve  in  custody,  any  child  under  tlio  age,  and 
for  any  of  the  purposes  mentioned  in  the  preceding  section, 
shall  bo  guilty  of  a  like  offense  and  punished  by  a  like  punish- 
ment as  therein  provided. 

.  8£a  3.  When,  upon  examination  before  any  court  or  magis- 
trate, ft  shall  appear  that  any  child,  within  the  age  previously 
mendoned  in  tins  act,  was  engaged,  or  used  for  or  in  any  busi- 
ness, or  exhibition,  or  vocation,  or  purpose  designated,  and  aa 
mentioned  in  this  act,  and  when  upon  tho  conviction  of  any 
person  having  the  custody  of  a  childof  a  criminal  assault  upon 
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it,  the  court  or  magistrate  before  whomsaoli  eonylctioiiis 
had,  shall  deem  it  desirable  for  the  welfare  of  aach  child 
that  the  person  so  convicted  should  be  depriyed  of  its  cua- 
tod/  thereafter,  such  court  or  magistrate  may  commit 
such  child  to  any  orphan  asylum,  society  for  the  preven* 
tion  of  cruelty  to  children,  charitable  or  other  institutioB, 
or  make  such  other  disposition  thereof  as  now  is,  or  here- 
after may  be,  provided  by  law  in  cases  of  yagrant,  truant, 
disorderly,  pauper,  or  destitute  children. 

Sbo.  4.  Whoever  shall  wilfully  cause  or  permit  any  child 
to  suffer,  or  who  shall  inflict  thereou  unjustifiable  physi- 
cal pain  or  mental  suffering,  and  whoever,  having  the  care 
or  custody  of  any  child,  shall  wilfully  cause  or  permit  the 
life  or  limb  of  such  child  to  be  endangered,  or  the  health 
of  such  child  to  be  injured,  or  any  person  who  shall  wil- 
fully cause  or  permit  snch  child  to  be  placed  in  such  a  sit- 
uation that  its  life  or  limb  may  be  endangered,  or  its  health 
shall  be  likely  to  be  injured,  shall  be  guilty  of  a  misde* 
meaner. 

Sbo.  5.  All  fines,  penalties,  and  forfeitures  imposed  and 
collected  in  any  coimty  of  this  state,  under  the  provisions 
of  this  and  every  act  passed,  or  which  may  be  passed,  re- 
lating to  or  affecting  children,  in  every  case  where  the 
prosecution  was  instituted  or  conducted  by  a  society  in< 
corporated  pursuant  to  the  provisions  of  chapter  five  hun- 
dred and  forty-nine  of  the  statutes  of  1875-6,  approved 
April  3d,  1S76,  being  an  act  entitled  ''  an  act  for  the  incor* 
poration  of  societies  for  the  prevention  of  cruelty  to  chil* 
dren,"  shall,  except  where  otherwise  provided,  enure  to 
such  society  in  aid  of  the  purposes  for  which  it  was  incor- 
porated.   [In  effect  March  30,  1378.    Stats.  ,l9ns,  p.  813. 

An  Act  concerning  the  payment  qf  the  e^eMes  and  costs  of 
the  trial  €f  convicts  for  crimes  commUtedin  the  State  Pris- 
on, and  to  pay  the  costs  of  the  trial  of  escaped  convicts,  and 
to  pay  for  the  exper^ses  of  Coroner  inquests  in  said  prison, 

[Approved  April  12, 1880.] 
SEOnov  1.  The  costs  and  expenses  of  all  trials  which 
have  heretofore  been  had  in  the  county  in  this  state  where 
the  state  prison  is  situated,  for  any  crime  committed  by 
any  convict  in  the  state  prison,  and  the  costs  of  goaro- 
ing  and  keeping  such  convict,  and  the  execution  of  the 
sentence  of  said  convict  by  said  county,  and  the  costs 
and  expenses  of  all  trials  heretofore  had  for  the  escape 
of  any  convict  from  the  state  prison,  and  the  costs  and 
expenses  of  all  coroner  inquests  heretofore  had  of  any 
convict  at  the  state  prison  by  the  ooun^  where  asii 
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ftrison  has  been  Bitnaied,  shall  he  certified  to  by  the  oonnigr 
clerk  of  said  county  wherein  said  trials  and  inquests  have  been 
held  to  the  board  of  state  prison  directors  for  tiieir  approval, 
Bpd  after  such  approval  (hey  shall  pay  the  same  out  of  the 
money  appropriated  for  the  support  of  the  state  prison,  to  the 
coun^  treasurer  of  said  county  where  said  trials  have  been 
had ;  **piwidedy  that  this  act  shall  not  apply  to  any  costs  or 
expenses  incurred  since  January  first,  eighteen  hundred  and 
sorenty-three." 

8eo.  2.  This  act  shall  only  apply  to  cases  which  have  Jioi 
been  settled  for  by  the  state. 

fixe.  8.    This acishall  take e£Ebct immediately. 

An  Act  tupplementdl  to  and  amendatory  of  an  Act  entiUed  *'An 
Act  to  regulate  the  practice.of  medicme  in  the  State  of  CcdA^ 
forma,**  approved  Aprii  8d,  1876. 

8eo.  7.  Any  person  practicing  medicine  or  surgery  in  this 
state,  without  first  havins  procured  a  certificate  to  so  practice 
from  one  of  the  boards  of  examiners  appointed  bv  one  of  the 
societies  mentioned  in  section  two  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  bo  subject  to  the  penalties 
provided  in  section  thirteen  of  the  act  to  which  this  act  is 
amendatory  and  supplemental,  but  no  person  who  holds  a  cer- 
tificate from  one  of  such  boards  of  examiners,  or  who  holds  a 
certificate  heretofore  granted  by  the  board  of  examiners  here- 
tofore existing  hy  virtue  of  appointment  by  the  California 
stote  medical  society  of  homeopathic  practitioners,  shall  be 
oompelled  to  procure  a  new  certificate.  And  all  powers  and 
privu^ies  of  said  boards  of  examiners,  under  the  act  to  which 
this  act  is  supplemental  and  amendatory,  are  hereby  transfer- 
red to  the  boards  of  examiners  created  by  this  act. 

Beo.  8.  Any  person  assuming  to  act  as  a  member  of  aboard 
of  examiners,  under  this  act  or  under  the  act  to  which  this  act 
is  supplemental  and  amendatory,  or  who  shall  sign,  or  sub* 
scribe,  or  issue,  or  cause  to  be  issued,  or  seal,  or  caused  to  be 
sealed,  a  certificate  authorizing  any  person  to  practice  medi- 
cino  or  surgery  in  this  state,  except  the  person  so  acting  and 
'  doing  be  appointed  by  one  of  thesodeties  mentioned  in  section 
two  of  tills  act,  or  be  authorized  so  to  do  by  a  board  of  exam- 
iners appointed  by  one  of  said  societies,  shall  be  deemed  guilty 


of  a  misdemeanor,  and  shall  be  punished  by  a  fine  of  not  less 
than  fifty  dollars,  or  by  imprisonment  in  tfie  county  jail  for  a 
period  of  not  less  than  thirty  nor  more  than  three  hundred 
and  sixty-five  days,  or  by  both  such  fine  and  and  imprison* 
ment.    [In  effect  April  1, 1878.    Stats.  1877-8,  pp.  920-21.] 
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JnAotit^  ration  to  toarefunue  tmd  tahtafinger  reoeipiM,  omti 
oUier  matters  reUUing  t/icreto. 
880.  10.  Any  ^rarebouBeman,  wharfinger,  person,  or  pea> 
■ons,  wbo  shall  yiolate  any  of  the  foregoing  proyisions  of  this 
act,  19  goilty  of  felony,  shall  bo  subject  to  indictment,  and, 
upon  conviction,  shall  be  fined  in  a  sum  not  excecdiii^  fiye 
thousand  dollars  ($5,000) ,  or  imprisonment  in  the  state  prison . 
of  this  state  not  exceedinff  fiye  years,  or  both.  And  ail  and 
eyeryperuon  aggrieyed  by  the  violation  of  any  of  tho  provisions 
of  this  act  may  have  and  maintain  an  action  agamst  tho  per- 
son or  persons  viohiting  any  of  the  foregoing  proyisions  of  this 
act,  to  recover  all  damages,  immediate  or  consequent,  -which 
he  or  they  may  have  sustained  by  reason  of  any  such  viola- 
tion as  aforesaid,  before  any  court  of  competent  jurisdiction, 
whether  such  person  shall  Eave  been  convicted  under  the  adt 
or  not.    [Approved  April  1,1878.    Btato.  1877-8,  p.  950.] 

JnAot  in  rdcUUm  to  the  House  of  Correction  of  the  City  and 
Couoily  of  San  Francisco,         " 

SsonoN  1.  The  board  of  supervisors  of  the  city  and  county 
of  Ban  Francisco  are  hereby  authorized  to  maintain  and  sup- 
port in  said  city  and  county  the  institution  now  existing  thcre- 
m,  and  known  as  the  house  of  correction,  and  to  make  addi- 
tions thereto  as  the  same  may  be  required,  and  also  to  mak^ 
all  propsr  rules  and  i*egulations  for  the  oiacipline,  management 
and  employment  of  persons  committed  to  said  house  of  oott 
xeotiott,  oy  any  court  of  said  ciiy  and  county. 

SEa  2.  In  making  rules  and  regulations,  as  provided  in  the 
preceding  section,  the  board  of  supervisors  sUall  endeavor,  as 
far  as  possible,  to  prevent  crime,  reform  pnsonera,  and  miake 
the  house  of  correction  self-supporting. 

Seo.  S.  All  persons  appeai-mg  for  sentence  in.  the  police 
Judge's  court,  the  city  crmiinal  court,  or  the  municipal  crimi- 
nal court  of  tho  city  and  county  of  Bon  Francisco,  who  might 
be  sentenced  to  imprisonment  in  the  county  jail,  or  in  the  state 
prison,  may,  instead  thereof,  be  by  the  proper  court  sentenced 
to  imprisonment  in  the  bouse  of  correction,  in  said  city  and 
county,  subject,  however,  to  tho  provisions,  of  the  next  seo- 
tion ;  and  no  person  shall  be  sentenced  to  imprisonment  in  thQ 
house  of  correction  except  under  the  provisions  of  this  act. 

Sec.  4.  No  person  shall  be  sentenced  to  imprisonment  is 
the  house  of  correction  for  a  shorter  or  longer  term  than  that 
for  which  he  might  be  sentenced  in  the  county  jail,  or  in  the 
state  prison,  and  in  no  case  whatever  for  a  shorter  term  tLan 
three  months,  nor  for  a  longer  term  than  three  years.  No 
person  who  might  be  sentenced  to  imprisonment  in  tho  state 
prison  shall  be  sentenced  to  imprisonment  in  the  house  of  cor. 
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Motion,  if  he  ia  more  Hum  twenty^ve  yetts  of  age,  if  he  hai 
been  onoe  before  conyicted  of  a  felony,  or  twice  before  con* 
vistoA  of  petit  laroeny,  nor  nnless,  in  the  opinion  of  the  court, 
imprisonment  in  thenousa  of  correction  wul  be  more  for  his 
interest  than  imprisonment  in  the  state  prison,  and  eqnally  for 
Che  interest  of  the  publio.  The  fact  ora  preyious  conyiction 
may  be  fonnd  by  the  court  iqpon  eyidence  introdnoed  at  the 
time  of  sentence. 

8so.  5.  Persons  imprisoned  in  the  house  of  correction  may 
be  pat  to  work  on  the  publio  works  and  other  property  of  the 
city  and  county  of  8an  Prancisco,  or  may  be  employed  at  any 
other  work,  as  the  board  of  superyisors  of  said  city  and  county 
may  direct.  And  the  said  board  of  supenrisors  may,  so  far  as 
a  due  regard  to  economy  will  permit,  proyide  for  the  learning 
of  trades  l^  persons  whose  terms  of  imprisonment  in  said 
house  of  correction  are  of  sufficient  length,  and  who  haye  the 
capacity  requisite  therefor,  and  will  work  industriously  thereat. 

»Ea  6.  The  superintendent  shall  ffiye  his  personal  atten- 
tion to  the  duties  of  his  office,  and  shall  reside  at  the  house  of 
correction,  and  the  board  of  superyisors  shall  proyide  therein 
room  and  board  for  him,  and  for  the  subordinates  whose  pres- 
ence may  be  required  in  and  about  said  house. 

Seo.  7.  The  third  section  of  an  act  entitled  "  an  act  to  util- 
ize the  prison  labdr  and  goyem  the  house  of  correction  of  the 
city  and  county  of  San  £'ranciaoo,"  approyed  March  thirty- 
first,  eighteen  hundred  and  seyenty-siz,  and  all  acts  and  parts 
of  acts,  so  far  as  they  are  inconsistent  with  this  act,  are  hereby 
repealed ;  provided,  that  all  offenses  committed  before  this  act 
takes  effect  shall  be  inquired  of,  prosecuted,  and  punished  in 
the  same  manner  as  if  this  act  had  not  passed. 

Seo.  8.  £yery  person  who  shall,  at  the  time  of  the  passage 
of  this  act,  becoimned  in  the  house  of  correction- under  or  by 
Tirtue  of  a  sentence  of  imprisonment  in  the  county  jail,  may 
remain  in  the  house  of  correciion  till  his  term  of  imprisonment 
shall  expire,  and,  so  far  as  relates  to  him,  the  house  of  cor- 
rection shall  be  deemed  to  be  the  ooun^  Jail,  and  he  shall  be 
in  the  charge  and  keepine  of  the  superintendent,  who  shall 
haye  the  same  power  oyer  nim  that  the  sheriff  might  exercise 
if  he  was  in  £m»  in  the  county  jail.  While  any  such  person 
shall  be  in  charge  of  the  superintendent  as  aboyo  proyided, 
the  aheriff  shall  be  under  no  responsibility  in  regard  to  him ; 
but  nothing  herein  shall  preyent  the  aheriff  from  remoying  at 
any  time  any  such  person  from  the  house  of  correction  to  the 
county  jail.  Kothing  in  this  act  shall  bo  construed  to  aboli^ 
or  in  any  way  to  interfere  with  the  goyemment  or  control  of 
the  county  or  branch  county  jails  of  said  city  and  county  by 
the  aheriff  of  said  city  and  county.  [Approyed  April  1,  1878. 
Stats.  1877-8,  p.  953.    In  effect  thirty  days  after  passage.] 
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J»  Ad  Impoaing  a  tax  on  ths  istue  qf  oeri^fieaies  of  ttoek 
oorpor<Uum», 

SaonoH  1.  It  shall  be  lawful  for  the  aecretury  of  every  ea^ 
poration  in  the  state  of  Galifomia  to  demand  and  xeocaTo  of 
any  person  requiring  the  issae  to  him  of  any  certificate  of 
stock  in  such  corporation,  a  fee  of  ten  cents  in  coin  for  each 
certificate,  whether  such  certificate  be  the  original  issue  or  an 
issue  on  transfer,  and  such  certificate  shall  not  be  deUTered  by 
the  seci'ctarv  until  such  fee  shall  be  jpaid. 

8eo.  2.  It  shall  be  the  duty  of  the  secretuy  of  every  such 
corporation,  on  the  fii'st  Monday  in  January,  April,  July,  and 
October,  of  each  year,  to  make  returns,  under  oath,  to  the  ta^ 
collector,  or  ofiiccr  acting  as  tax  collector,  of  the  number  of 
certificates  issued  by  tbe  corporation  of  which  he  is  secretary, 
during  the  quarter  pi-eccding,  and  pay  to  such  tax  coUector  the 
sum  of  ten  cc  nt^i  in  coin  lor  each  and  every  certificate  so  issued 
by  said  corporation,  except  that  in  the  city  and  counter  of  San 
Francisco  such  ix-'turns  and  payments  shall  be  made  to  the 
license  collector,  or  ofiicer  engaged  in  tbe  colleotion  of  Uoenses 
in  said  city  and  county. 

8eg.  8.  Such  tax  collector,  or  license  collector,  is  hereby 
authorized  and  empowered  to  examine  such  secretary,  undor 
oath,  as  to  tbe  trutli  of  said  returns,  a«]d  to  examine,  if  neces- 
sary, the  books  ot  such  corporation,  so  far  as  they  relate  to  tbe 
transfer  of  stock,  or  issue  of  certificates,  and  if  the  returns  are 
not  correct,  then  he  is  authorized  to  commence  an  action 

S gainst  such  coi-poration  in  any  com*t  of  competent  jurisdio- 
on,  in  the  name  of  the  people  of  the  state  of  California,  for  a 
penalty  of  one  hundi  cd  doliai's  for  each  certificate  issued  l>y 
such  corporation  and  not  bo  ixstui-ned  under  oath,  and  sevenl 
penalties  may  be  joined  in  such  action. 

Seo.  1.  Any  person  violating  the  provisions  of  section  two 
of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  false 
swearing  to  any  retuiii  provided  in  section  two,  shall  be 
deemedpeijury. 

Sec.  5.  All  moneys  collected  under  the  provisions  of  this 
act  shall  bo  paid  by  such  tax  collector,  or  license  collector,  into 
the  county  treasury,  and  shall  become  a  part  of  the  general 
fund,  or  if  there  shall  in  any  county  be  no  general  fund,  then 
the  same  shall  become  a  pai't  of  such  fund  as  tbe  board  of 
supervisors  may  direct.  [Approv(::d  April  1, 1878,  Took  efiEbct 
first  Monday  of  ApriL    Stats.  1877-8,  p.  955.] 
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Jtn  Act  to  ereate  the  office  of  Commieaioner  of  Iraintpofiation;, 
and  to  define  ite  potcera  and  duties;  tojix  the  maximum 
charges  for  transporting  passengers  and  freights  tm  certain 
raibroaas^  and  to  prevent  extortion  and  unjust  c^soriminaiMm 
thereon, 

dKAFnSB  TWO*— EXTOBnOin^   DIHOMMIWAlIOlWy   FOBIEITUBESi 
AND  PENALTIES. 

SxonoN  1.  A  raUrood  oompaiiy  ghAll  be  deemed  gniliy  oi 
extortion  in  the  foUewing  cases : 

JVst— When  it  shall  wilfully  ohazge,  demand,  or  receive 
from  any  i>assenger,  as  his  fare  from  one  station  or  place  to 
another,  any  greater  sum  than  is  specified  as  the  fare  between 
such  stations  or  places,  for  the  same  class  of  passage  and  in 
the  same  direction,  in  its  tarifT  of  fares  on  file  with  the  com- 
missioner of  transportation. 

iSecom^When  it  shall  wilfully  charge,  demand,  or  receive 
f^m  any  person  or  persons,  as  the  rate  of  freight  on  goods  or 
merchandise,  any  greater  sum  than  is  specified  as  the  rates  for 
the  like  quantity  of  goods  or  merchandise  of  the  same  class,  be^ 
tween  the  same  places,  and  in  the  same  direction,  in  its  printed 
tariff  of  fir^hts  on  file  with  said  commissioner. 

Third^Wheik  it  shall  wilfully  charge,  collect,  or  receive 
from  any  i|erson  or  persons  a  greater  amount  of  rate  of  toll,  or 
compensation,  than  it  shall  at  the  same  time  charge,  collect, 
or  receive  from  any  other  persons  for  receiving,  handling, 
storing,  or  delivering  fireight  of  the  same  class  and  like  quan- 
ti^at  the  same  place. 

Fourthr-'Vfheii  it  shall  wilftilly  charge,  demand,  or  receive 
firom  any  person  or  persons  any  greater  sum  for  passage  or 
freight  ttum  from  any  other  person  or  persons,  between  the 
same  places,  in  the  same  direction,  for  the  same  class  of  pass- 
age, or  for  the  like  quantity  of  goods  of  the  same  class. 

Mfth—Whsjk  it  snail  wilfully  charge,  demand,  or  receive  as 
compensation  for  receiving,  storing,  handling,  or  delivering, 
or  for  transporting  any  lot  of  goods  or  merchandise  any  greater 
nun  than  it  shall,  by  or  through  any  of  its  authoiized  agents, 
wherever  situated,  nave  agreed  to  charge  for  such  services 
previously  to  the  performance  thereof. 

Seo.  2.  A  railroad  company  shall  be  deemed  guilty  of  un- 
just discrimination  in  the  following  cases: 

JFirst— When  it  shall  directly  or  indirectly  wilfully  charge, 
demand,  or  receive  from  any  person  or  persons  any  less  sum 
for  passage  or  freight  than  from  any  other  person  or  j>ersons 
(except  as  in  this  act  herein  provided),  at  the  same  tmie,  be- 
tween the  same  places,  and  the  same  direction,  for  the  like  class 
of  passage,  or  for  the  like  quantity  of  goods  of  the  same  class. 

Seoortd—Yfhen  it  shall  directly  or  indireotly  wilfully  charge. 
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dBmaod,  (ft  reoeiTe  from  anj  penoa  or  penons,  m  c         

iion  for  receiying,  handling,  storing,  or  delirering  any  lot  of 
ffooda  or  merohandlsay  tsoj  less  Bom  than  it  shall  6ha^;e,  col- 
lect, otteoeiretmm  any  otiier  pevson  for  the  like  senrioe,  tos 
like  quantitv  of  eoods  of  the  same  class,  at  the  same  place. 

8eo.  8.  It  shau  be  unlawful  for  any  such  railroad  companj 
to  grant  tree  passes  for  trarel  within  this  state,  except  to  the 
followingpersons : 

.F^trst— Direotom,  ofOoers,  agents,  and  emplcyyees  of  the  com- 
pany, and  their  families. 

£f6cond-- Officers  and  agents,  and  railroad  oontraoton  of 
other  railroads,  and  telegraph,  express,  aiage,  and  steamboat 
or  steamship  companies. 

T/iird— IJestituto  persons. 

Fourfhr^The  oommiBsioner  of  transportation,  and  his  secre* 
tary  and  employees,  when  traveling  in  the  discharge  of  their 
official  daties. 

JSHfthr-^Tublio  messengers,  troops,  and  other  persons  who 
are,  under  existing  laws,  or  any  contract  of  such  railroad  com- 
pany with  this  state,  to  be  transported  free  of  charge. 

ETory  such  railroad  company  shall  keep  a  record  of  all  firee 
passes  issued  by  it,  except  such  as  are  issued  by  it  to  officers, 
agents,  employees,  and  their  families,  and  of  the  several  classes 
thereof,  and  of  the  number  of  times  each  pass  shall  be  used, 
and  shall  report  the  same  to  the  commissioner  of  transporta- 
tion wheneyer  required. 

Seo.  4.  If  any  such  railroad  oompany  shall  be  guilty  of  ex- 
tortion, as  defined  in  section  one  of  this  chapter,  it  shall  for- 
feit and  pay  to  the  person  or  persons  aggrieved  three  times  the 
amount  of  the  damages  sustained  by  him  or  them,  together 
with  the  costs  of  suit,  to  be  recovered  in  any  court  of  compe- 
tent jurisdiction. 

Sec.  6.  If  any  such  railroad  company  shall  be  ^wlty  of  un- 
just discrimination,  as  defined  in  section  two  of  this  chapter,  it 
shall  forfeit  and  pay  the  sum  of  one  thousand  dollars  for  each 


Seo.  6.  If  any  such  railroad  company  issues  free  passes  to 
any  person  or  persons  other  than  those  specified  in  section 
three  of  this  chapter,  or  if  any  such  company  or  any  of  its 
conductors  shall  permit  any  person  whatever  to  travel  fitee 
upon  its  cars,  except  upon  the  exhibition  of  free  pasbes  issued 
as  provided  in  said  section,  such  company  or  conductor  shall 
forfeit  and  pay,  for  each  offense,  the  sum  of  fme  hundred  dol- 
lars. 

Seo.  7.  If  any  such  railroad  company  reftases  or  neglects  to 
comply  with  the  award  of  the  commissioners,  provided  in  sec- 
tion five  of  chapter  one  of  this  act,  it  shall  forfeit  the  sum  of 
one  hundred  dollars  per  day  from  the  time  designated  by  tb« 


cbmAiiasioner  for  the  completion  of  the  work  required  until 
such  work  shall  be  actoftllv  completed. 

Seo.  8.  If  any  each  raihroad  corporation  neglects  or  refuses 
to  file  its  tariff  of  freights  and  fares,  as  proyided  in  section  six, 
or  to  make  its  annnal  report,  as  provided  in  section  seven  of 
chapter  one  of  this  act,  u  shall  forfeit  not  less  than  one  hun- 
dred nor  more  than  one  thousand  dollars  per  day  for  each  and 
eveiy  day  of  such  neglect  or  refusal. 

Sec  9.  Anv  person  aggrieved  thereby,  who  may  be  unable 
to  obtain  satisfaction  from  the  proper  omcers  of  any  railroad 
in  this  state,  may  report  to  the  commissioner  of  transportation 
any  violations  of  the  provisions  of  this. act  by  any  railroad 
company  doine  business  therein,  or  by  any  of  itt  officers, 
agents,  or  employees,  and  it  shall  be  the  duty  of  the  commis- 
sioner to  make  a  promi)t  investigation  of  such  charges. 

Sbc.  10.  Whenever  it  shall  come  to  the  knowledge  of  the 
commissioner  that  the  provisions  of  this  act  have  been  violated 
by  any  railroad  company,  and  the  facts  in  his  judgment  war- 
rant a  prosecution  therefor,  he  shall  immediately  give  notice 
thereof  to  the  district  attorney  of  the  county  in  which  such 
-violation  occurred,  and  it  is  hereby  made  the  auty  of  such  dis- 
trict attorney  to  commence  and  prosecute,  in  a  court  of  com* 
potent  jurisdiction,  an  action  against  any  railroad  company 
that  shall  have  been  guilW  of  such  violation. 

Seo.  11.  All  fines,  forfeitures,  and  i>^nalties  for  violations 
of  the  provisions  of  this  act  herein  provided  6hall  be  recovered 
by  action  in  the  name  of  the  people  of  the  state  of  California. 
8uch  action  shall  be  brought  ana  prosecuted  upon  complaint 
of  the  commissioner,  or  the  person  agi^eved,  oy  the  district 
attorney  of  the  county  in  which  such  violation  occurred;  and 
all  moneys  paid  or  recovered  on  account  of  such  fines^  penal- 
ties, and  forfeitures,  shall  be  paid  into  the  state  treasury  for 
the  benefit  of  the  public  school.  It  is  hereby  made  the  duty 
of  the  attorney-general  to  counsel,  advise,  ana  assist  the  com- 
missioner of  tr^isportation,  whenever  he  shall  be  requested 
by  him  so  to  do,  concerning  any  and  all  actions,  proceedings, 
matters,  things,  powers,  liabilities,  and  duties  arising  under 
the  provisions  of  this  act.  Ho  may  also  institute  and  prose- 
cute anv  action  or  proceeding  which  may  be  necessary  the 
more  effectually  to  carry  out  the  provisions  of  this  act,  and  ho 
may  any  at  time  take  control  of  or  assist  in  the  prosecution  of 
any  action  or  proceeding  commenced  by  any  district  attorney, 
as  nerein  provided,  whenever  in  his  judgment  the  public  in* 
terest  will  do  subserved  thereby. 

OHAFTEB  THREE. — POLICE  BEOULAnONS. 

Section  1.  In  forming  a  train  on  any  railroad  no  fireight, 
merchandise,  or  lumber  cars  shall  be  placed  in  the  rear  of  pas- 
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iengeretfBiHid  if  they  or  any  of  them  shall  be  bo  placed,  Am 
officer  or  agent  who  so  directed,  or  who  knowin^y  sa£fered 
BQch  arrangement  of  cars,  and  the  conductor  of  the  train,  ahafl 
begui^  of  a  misdemeanor,  and  shall  be  poniahed  aooordinMY. 

Beo.  2.  No  company  operating  any  railroad  in  thia  ante 
•hall,  in  carrying  and  transporting  catUe,  sheep,  or  swine,  in 
car  load  lots  coimne  the  same  in  cars  for  a  longer  period  than 
thirtv-tdx  consecutive  hours,  without  unloading  for  rest,  water, 
and  reeding,  for  a  period  of  at  least  ten  oonsecutiTe  hoars.  In 
estimatinff  such  time  of  confinement,  the  period  during  which 
the  animals  have  been  confined  without  such  rest  on  connect- 
ing roads  from  which  tho^  are  received  shall  be  computed.  la 
case  the  owner  or  person  in  charge  of  such  animals  refuses  oar 
neglects  to  pay  for  the  care  and  feed  of  animals  so  rested,  the 
railroad  company  may  charge  the  expense  thereof  to  the  owner 
or  comtignee,  and  retain  a  hen  upon  the  animals  therefor  until 
the  same  is^paid. 

Beo.  8.  When  any  freight  train  on  any  railroad  shall  stop 
in  such  a  position  as  to  obstruct  the  ormnary  travel  on  any 
highway.  Tor  a  longer  period  than  ten  minutes,  the  person 
having  charge  of  such  train  shall  cause  it  to  be  separatea,  so  as 
to  leave  one  street  or  highway  open  to  its  full  width  to  accom- 
modate the  public  travel ;  and  any  railroad  company  in  whose 
employment  any  person  shall  be,  who  shall  violate  this  section, 
shall  torfeit  and  pay  the  sum  of  twenty-five  dollars  for  each 
offense. 

Seo.  4.  Whoever  enters  upon  or  crosses  any  railroad,  at 
any  private  passway,  which  is  inclosed  bv  bars  or  gates,  and 
neglects  to  leave  the  same  securely  closed  after  him,  ahall  he 
guilty  of  a  misdemeanor. 

Seo.  5.  Whoever  shall  lead,  ride,  drive,  or  oondnct  anv 
beast  along  the  track  of  a  railroad,  except  where  the  railroad  u 
built  withm  the  limits  of  the  public  highway,  or  who  shall 
t)lace,  or  h&ving  the  right  to  prevent  it,  shall  suffer  any  animal 
lo  be  placed  within  the  fences  thereof  for  grazing  or  other  pur- 
poses, shall  be  guilty  of  a  misdemeanor. 

Sec.  6.  Any  person  who  may  be  employed  upon  the  raflrood 
of  any  company  in  this  state  as  engineer,  condaotor,  baggage- 
master,  brakeman,  switchman,  fireman,  bridge -tender,  flag- 
man, or  signalman,  or  who  may  have  ch&rrge  of  the  regulation 
or  running  of  trains  upon  saicT  railroad  in  any  manner  what* 
ever,  and  who  shall  become  or  be  intoxicatsa  while  engaged 
in  the  discharge  of  his  duties,  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  thereof,  shall  be  punished  for 
each  offense  by  a  fine  not  exceeding  five  hundred  dollars,  or  by 
imprisonment  in  a  county  jail  for  a  term  not  exceeding  six 
months,  or  both,  in  the  discretion  of  the  court  having  oogni- 
canoe  of  the  offense;  and  if  any  person  so  employed  as  aibi» 
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-mM,  %y  miMm  of  Biidi  Intoxfofttion,  dkaU  do  any  lei,  or  ned 
maw  duty,  which  act  or  neglect  sball  canse  the  death  ot,  or 
bodily  injury  to  any  person  or  persona,  be  shall  be  deemed 
goil^  of  ft  felony. 

Sna  7.  The  governor  may,  from  time  to  time,  npon  the 
anplioation  of  any  railroad  or  steamboat  oocipany,  oommission 
taring  bis  pleasure,  one  or  more  persona  designated  by  such 
company,  irno,  haying  been  duly  sworn,  may  act  at  its  ex* 
Dense  as  policemen,  with  the  powers  of  a  depu^  sheriff,  upon 
Ibe  premises  nsed  by  it  in  its  business,  or  upon  its  cars  or  ves- 
flela.  The  company  designatUig  such  person  shall  be  responai- 
Ide  clTilly  for  any  abuse  of  his  authority. 

Sac,  8.  Efery  such  policeman  shait,  when  on  duty,  wear  in 
filain  Tiew  a  shield  bearing  the  wor  is  "railroad  police"  or 
*' steamboat  police,"  as  the  case  ma^  be,  and  the  name  of  the 
gompany  for  which  he  is  commissioi&ed. 

8sa  9.  Erery  person  who  shf  li  frandnlently  erade  or  at- 
tempt to  evade  toe  payment  of  Ms  fare  for  traveling  on  any 
failroad  shall  be  fined  not  less  .chan  five  nor  more  than  twenty 
dollars. 

8bo.  10.  An  act  entitled  "  an  act  to  proTide  for  the  appoint- 
aient  of  commissioners  of  transportation,  to  fix  the  maximum 
ehar^  for  freights  and  fares,  and  to  nrerent  extortion  and 
iiscnminatlon  on  railrocds  in  this  state,''  approved  April  third, 
•iffhteen  himdred  and  eeventy-six,  is  hereby  repealed,  and  idl 
•toer  acts  and  parts  of  acts  in  coiuaict  with  the  provisions  of 
ttila  act  are  hereby  repealed,  so  fkr  as  they  oonmct  herewith. 
Iln  effi90t  April  1,  187&StatB.  1877-8,  pp.  880-86.) 

4fi  Aei  to  prctmi piOUo  hsaUhfrom  infection  eauaed  by  a^^ 
hMnmaiion  and  removal  of  the  remains  of  deceased  persons. 
BEonoK  h  It  shall  be  nnlawftil  todisinter  or  exhume  from 
ft  grave,  vanity,  or  other  burial  place,  the  body  or  remaiua  at 
41^  deceased  person,  unless  the  person  or  persons  so  doing 
aball  first  obfidn,  from  the  board  of  health,  health  oflloer, 
iviayor,  or  other  hisad  of  the  municipal  government  of  the  dty, 
town,  or  dty  and  county  where  the  same  are  depodted,  a  pe^ 
9di  for  said  purpose.  Nor  shall  such  body  or  remains  disin* 
Isred,  exhumed,  or  taken  from  any  grave,  vault,  or  other  plaoe 
•f  burial  or  deposit,  be  removed  or  transported  in  or  through 
§ie  atreeta  or  ni^ways  of  any  dty,  town,  or  city  and  connty, 
tnless  the  person  or  persons  removing  or  transporting  sudi 
todv  or  rexnains  shall  first  obtain,  from  the  board  of  health  or 
keaith  officer  (if  such  board  or  officer  there  be) ,  and  from  the  , 
masor  or  other  head  of  the  munidpal  government  of  the  dty 
or  town,  or  dty  and  county,  a  permit  in  writing,  so  to  remove 
or  transport  sndi  body  or  remaina  in  and  through  sndi  atreeta 
andhighwaya* 


Bao.  S.  Ttfudtti  to  disinter  or  e:diTime  the  bodies  or  i«- 
mainB  of  deceased  persons,  as  in  the  last  section,  may  te 
granted,  provided  the  person  appiyinc^  therefor  shall  prodooe 
a  certificate  from  the  coroner,  the  physician  who  stftended  sindi 
deceased  person,  or  other  physioian  in  good  standing  cogzuami 
of  the  facts,  which  certificate  shall  state  the  cause  of  death  or 
disease  of  which  the  person  died,  and  also  the  a^e  and  sex  of 
such  deceased ;  anA  provided,  furOier,  that  the  body  or  re- 
mains of  deceased  shall  be  inclosed  in  a  metalio  case  or  coffin, 
sealed  in  tach  manner  as  to  prerent,  as  far  as  practicable,  any 
nozions  or  offensive  odor  or  effluvia  escaping  therefrom,  .and 
that  such  case  or  coffin  contains  the  body  or  remains  of  but 
one  person,  except  where  infant  children,  of  the  same  parent 
or  parents,  or  parent  and  children  are  contained  in  mieb  case 
or  coffin.  And  the  permit  shall  contain  the  above  conditioiis 
and  the  words  *' permit  to  remove  and  transport  the  bodv^of 

,  ace ,  sex  -— ^"  and  the  name,  ape,  and  sex  shall 

be  written  therein.  The  officer  of  the  municipal  government 
of  the  city  or  town,  or  city  and  couniqr*  granting  such  permit 
shall  require  to  be  paid  for  each  permit  tne  sum  of  ten  oollara, 
to  be  kept  as  a  separate  fund  by  the  treasnrer,  and  which  shall 
be  used  in  defraying  expenes  of  and  in  respect  to  snch  permife» 
and  for  the  inspection  of  the  metalio  cases,  coffins,  and  indos- 
ing  boxes  herein  required ;  snd  an  account  of  such  moneys 
shall  be  embraced  in  the  accounts  and  statements  of  the  treaa* 
nrer  having  the  custody  thereof. 

8Ba  8.  Any  person  or  persons  who  shall  disinter,  exhoBie, 
or  remove,  or  cause  to  be  dianterred,  exhumed,  or  removed 
from  a  grave,  vault,  or  other  receptacle  or  burial  place,  the 
body  or  remains  of  a  deceased  person,  without  a  pMermii  theie- 
for,  shall  be  guilty  of  a  misdemeanor,  and  be  punished  by  fine 
not  less  than  fifty  nor  more  than  five  hundred  dollars,  or  by 
haiprisonment  in  the  county  jail  for  not  less  than  thirty  days, 
nor  more  than  six  months,  or  by  both  such  fine  and  imprison- 
ment. Nor  shall  it  be  lawM  to  receive  such  body,  bones,  or 
remains  on  any  vehicle,  car,  barge,  boat,  ship,  steamship^ 
steamboat,  or  vessel,  for  transportation  in  or  from  this  state, 
unless  the  permit  to  transport  the  same  is  first  received,  and 
is  retained  in  evidence  by  the  owner,  driver,  agent,  superin- 
tendent, or  master  of  the  vehiole,  car,  or  vessel. 

Seo.  4.  Any  person  or  persons  who  shall  move  or  transport^ 
or  caused  to  be  moved  or  transported,  on  or  through  the 
streets  or  highways  of  any  city  or  town,  or  city  and  connty,  of 
this  state,  the  body  or  remams  of  a  deceased  person,  which 
•thall  have  been  disinterred  or  exhumed  without  a  permit,  as 
lesoribed  in  section  two  of  this  act,  shall  be  guilty  of  a  misde- 
neanor,  and  be  punishable  as  provided  in  section  three  of  thia 


^  lanaBJumx— OMB  1880.  TfS 

'  Bao.  B.    AajpeKBoawlM  shall  gl^  infonnation  to  Beenxe 
liM  ooBTlctioii  of  anj  peraon  or  penons  for  the  TiolatioD  of 
the  proTisionB  of  this  act,  shall  be  entitled  to  receive  the  sum 
flC  tmtmty'Sye  dollanh  to  he  paid  from  the  ftiod  collected  from      j 
flaes  imposed  «nd  accruing  under  this  »ot.  '  I 

Sec  &  NoChing  ia  this  act  contained  shall  be  taken  to*  ap-  • 
plT  to  ihe  renoYal  of  the  remains  oC  deceased'  persons  from  ) 
4eBe  place  of  interment  te  another  cemetery  or  pUoe  of  iotcr-  ~ 
smbI  within  the  same  eonniy ;  pnnidedt  thai  do  permit  shall  i 
be  Issaed  for  the  disinterment  or  romoviil  of  mny  body  imloss  ^ 
andh  body  iias  been  buried  for  two  years.  [  Awrored  ilfril  Ijs . 
1878.  In  effact  thiri^y  days  after  passage.  8tats.  1877-8,  pt I0504t! 

Jn^ftJlB  promotB  emigratiamfrom  thi$  state  af  Oa^fumklUKi 
Sionoar  1.    It  shall  be  unlawful  for  the  owners^  efficecsv^ 
•Mits,  or  employees  of  any  steamship  company,  saifing  tqo^- 
eel,  or  rulroaa  oompany,  or  firm,  or  corporation  thaima2\Me 
cugaged  in  this  state  in  the  tr^kinportation  of  pa8sei!|gers>4» 
and  <^m  any  foreign  port,  to  withhold  or  reftise  aonr  peiscft 
or  persons  the  right  to  purchase  a  passage  tioket^or  ncKsts;to 
any  foreign  country,  for  the  reason  that  he  or  therfaaiw^iet 
presented  a  certificate,  card,  or  other  document  wnatseevsr, 
ehowing  tiiaA  such  person  has  paid  in  full,  or  in  part,  anyi^er 
all  dnes,  debts  or  demands,  or  otherwise,  or  ainy  sum  whatsto- 
e^Tcr,  to  any  soeie^,  company,  corporation,  a8sooiatiDn,.i»rriiH 
dividual, or  firm;  and  any  person  or  oorporatioai  wha(«llall 
tiolate  the  provisions  of  this  section,  or  in  pursuance  of  i  any 
agreement,  oral  or  wntteu,  refuse  to  sell  a  passSeiD  tloklfc  to- 
any  person  to  any  foreign  country,  shall  be  gailtv-ef  acmisde^ 
fueanoT.  and,  upon  conviction,  shidl  be  pumshedT  by  vusBwt^t: 
not  less  t)ian  one  hundred  nor  more  than  fivo  huixbed  dc^lass ; 
fifoifidMf,  that  nothing  in  thissection  shall  be  doiwtrueckib>nny  ,- 
manner  to  apply  to  any  pass^rt  or  other  document  re^^ouM 
by  law  to  be  presented,  havmg  the  signature  or  sealMtf<iia^ 
foreign  consul  resident  within  this  state.    I  In  efftet  Maah  m. 
1880L    8tats;1888,p.l5,Bw.Bd.5ai 

An  Act  wnceming  (ht  payment  i>f1he  expenses  tmi  eosft^^iHk 
ti'ial  of  convicts  for  cj'imjes  c&inmiUefl  in  j3k»  states  pf]iso^, 
and  to  peiy  the  costs  of  the  trial  of  escaped  eom>ict9i,and'tSG 
pay  for  the  expenses  of  Coroner  inquests  in  soid  jTrisom. 
Section  1.   The  costs  and  expenses  of  all  tnab  whihk  have? ' 
heretofore  been  had  in  the  county  in  this  i^tato  where  tiiostat^ 
prison  Is  situated,  for  any  crime  committed  by  any  convict  ii>t 
the  state  prison,  and  i^o  costs  of  guarding  and  keepmg:  suchr  ■ 
convict,  and  the  execution  of  the  sentence  of  said  convict  by 
said  county,  and  the  costs  and  expenses  of  all  trials  faaietoforsk 
Penal  AppmrnTx.— «8. 
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1  tana  iftfi  ih»  esoipe  of  taxf  eoiiTlct  from'the  ttate  prfaonv  ^iii& 
fhd  «oito  and  expenses  of  ail  eoroner  inqneels  heiotofav»  lai 
of  anj^oonviet  at  the  state  prison  by  the  coan^  irbeBo  arid 

,  prison  Itas  been  situated,  sball  be  eertifled  to  bj  tha«oiuii|r 
clerk  oC  said  county  wherein  said  trials  and  inquests  haveibeen 
lield  to  the  board  of  state  prison  diiecton  for  their  Kpjpamnd, 
and  after  such  approTal  they  shall  pay  the  same  o«t.af  the 
Aoney  appropriated  for  the  support  of  jbe  state  pnsoa  to  the 
counfy  treasurer  of  said  county  where  said  trials  haina  been 
had;  ** provided,  that  this  act  shall  not  wply  totm^eoatoer 
expenses  incuned  sinoe  January  first,  eigntean  ImidsBd  aad 
serenl^tbree.'* 

Beo.  2.  This  act  shall  only  apply  to  cases  which  hare  not 
been  settled  for  by  the  stato.  I  in  eibct  April  IS,  1880.  ttalib 
1880,pw48,Ban.£d.adi.J 

SbKiiDW  !•  Any  offieer  ol  a  town,  "cillage,  ci^,  eotn^  or 
state,  who  shall  be  intDxioated  while  in  disobaige  of  tho  dniias 
of  his  offise,  or  by  rsasoii  of  intoxication  isdisqnalified  for  the 
disoharge  of,  or  iMgleeta  his  duties,  shall  be  guilty  of  a  mis- 
demeanor,  and  «ai  oonrietion  of  such  misdemeanor  shall  for- 
feit his  office ;  and  in  such  case  the  Tacaocy  occasioned  thereby 
•shall  be  filled  in  the  same  manner  as  if  such  officer  had  filea 
his  resignation  in  the  proper  office,  and  it  had  {been  aooepted 
by  the  proper  authonty:  provided,  such  acoeptanoo  shall 
have  been  neoessacy  to  inaJce  the  office  raoant.  [In  effect  April 
16, 188a    Bta«8.18c^p.77,Ban.£d.a65.] 

AnAot  t^piiohXMtbaeale^finloxieai^Ugum^inlhe  eUOe 
et^iniiOllmiidiMg. 
SaonoN  1.  Any  person  or  persons  haring  in  chazga  or 
oontrol  the  state  capttol  buildine,  and  allowing  the  same,  or 
any  portion  thereof,  to  be  used  for  the  sale  or  distribution  in 
any  manner,  for  profit,  of  any  malt  or  spirituous  liquora, 
4hall  be  aulty  of  a  misdemeanor,  and  shall,  u^on  oonvictian, 
be  punished  by  a  fine  of  not  less  tlian  one  thousand  dollam. 
4In>e£G9ctAprill6,1830.    Stats.  1880,  p.  80,  Ban.  £d.  278. J 

J^Aot  to  remMe  and  provide  for  adayqf  rest  in  certain  eases. 
SxcTioir  1.  It  shall  DC  unlawful  for  any.  person  engaged  in 
the  business  of  baking  to  engage,  or  permit  others  in  his  em- 
ploy to  engage  in  tiie labor  of  baking,  for  thepprpose  of  saae, 
between  me  hours  of  six  o'clock  p.  m.  on  Saturday  and  she 
o'clock  p.  K.  on  Sunday,  except  in  the  setting  of  sponge  pre- 
paratory to  the  night's  work ;  iwiooided,  however,  that  restau- 
rants, hotels,  and  boarding  houses  may  do  such  baldng  as  k 
necessary  for  their  own  consumption. 


8m.  1.  Axf  pefwrn  Tk)lii«isg  «i*  ttovMow  of^tii^  otT 
•Ul  be  guilty  of  «  miBdameAiior,  and  tiMll  tjepunithAblerl^ 
Impriaonaient  in  ihe  ooimty  j*tl  nol  less  than  one  month  nor 
mofe  iluuft  six  months,  or  t^  a  fine  of  not  less  than  iwen^ 
£va  4ollan  nor  more  than  two  hundred  dollai9,  or  by  bo» 
fine  and  imprisonnieni  tin  effiBot  April  16, 186a  Btata.  1689, 
li.«»,JBan.Iid.8il.l 

.    Af^Jci/br  thB^oteeUtm  of  Mffoln  Undg  of/bh. 

Sboison  1.  From  and  after  the  passage  of  this  act.  and 
wilil  the  ^nt  day  of  July,  ▲.n.  eightebn  hundred  and  eighty- 
tiro,  it  ahall  be  unlawful  for  any  person  to  catoh  any  oatl&  m 
may  of  the  publio  waters  of  tms  state,  exoept  by  meamrof  a 
hook  and  line. 

SiBO.  2.  Any  person  violating  any  of  the  provisions  of  ibft 
aet  shall  be  gnu^  of  a  misdemeanor,  and,  upon  oonvictlonry 
idiall  be  punishea  as  tbUows :  For  the  first  onense,  by  a  fimr 
of  not  less  than  fifty  dollars,  or  imprisonment  in  tiie  oounlgr 
jail  for  not  less  than  fifty  days,  or  both  such  fine  and  impris- 
omnent;  for  the  second,  and  each  subsequent  offense,  by  a 
fine  of  not  lees  than  two  hundred  and  fifty  doUius,  or  by  Im- 
prisonment in  county  jail  for  a  period  of  not  less  than  two 
Irandred  and  fifty  days,  or  both  such  fine  and  imprisonment. 

Sbo.  3*  Any  person  giving  information  which  leads  to  the 
conviction  of  any  person  or  persons  for  violating  the  provis- 
lona  of  this  aet  shall,  upon  the  conviction  of  such  person  or 
persons,  be  entitled  to  receive  one-half  of  ihe  fine  imposed 
upon  such  person  or  nersons.  [In  eiEsCt  April  16, 1680.  btats, 
im,  p.  m.  Ban.  Ed.  815.1 

Jn  AH  to  provide  for  the  oonittuoUon^  mainlenanoe  cmd  regt^* 
Uaion  offiakfoays  'ine/treams  ncUuraUi^  frequented  by  aament 
thad  aha  other  nUgratory  fish, 

SsonoN  1.  It  shall  be  ihe  duty  of  tiw  state  board  of  fish 
oonunissiouers  to  examine,  from  time  to  time,  all  dams  and 
avtiihtlal  obstructions  in  all  rivers  or  streams  in  this  state,  uat* 
vally  frequented  by  salmon,  shad,  or  other  migratory  fish, 
and  u,  in  their  opimon,  there  is  not  free  passage  for  fish  over 
or  around  any  dam  or  artificial  obstruction,  to  notify  the  own- 
era  or  occupants  thereof  to  provide  the  same  within  a  specified 
time  with  a  durable  and  efficient  fishway  of  such  form  and 
eapaeily  and  in  such  location  as  shall  be  determined  by  the. 
fi«i  commissicmers,  or  person  authorized  by  them.  If  Buokk 
fishway  is  not  comi)letea  to  the  satisfaction  of  said  commis- 
sioners within  the  time  specified,  the  owners  or  occupants  of 
such  dam  or  artificial  obstruction  shall  be  deemed  guilty  of  a 
misdemeanor,  and  may  be  prosecuted  by  action  on  complidnt 
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.  tmton  say  Jvstiee'B  ecmrior  ittrtieftof  ilm  peao»  in  the  ommty 
where  gnch  dun  or  artLfieial  obstmotioa  is  sitaated,  and,  on 
eoiiYiotion»  shall  be  fined  tir<»  hundred  and  fifty  dolltra»  and 
the  plaintiff  shall  recover  full  costs ;  and  one-half  of  racii 
fine  snail  be  for  the  benefit  of  and  shall  be  paid  to  the  jpmtm 
.making  the  complaint*  ftnd  the  other  half  shall  be  paid  into . 
the  state  treasury^  for  the  benefit  of  the  fond  for  '^nreaerv^ 
tion  and  restoration  of  fish,"  and  may  be  expendea  by  the 
state  board  of  fish  commissioners,  ia  ibeir  diMaetkm,  for  tbo 
construction  and  maintenance  of  fishways. 

6ec.  2.  It  shall  be  incumbent  upon  tiie  owners  or  oeea- 
pants  of  all  dams  or  artificial  obstructions*  where  the  state 
'tx)ardof  fish  commissioners  require  such  fishwm  to  be  pro- 
*vided,  to  ke^  the  same  in  repair,  and  open,  and  free  from  oll>- 
struciions  to  the  passage  of  fish  at  all  times ;  and  any  owners 
or  occupants  of  any  such  dam  or  artificial  obstmction  who 
nefflectd  or  refuses  to  keep  such  fiabway  in  repair,  and  open. 
ana  free  from  obstmction  to  the  passage  of  fish,  shall  be  guUi/ 
of  a  misdemeanor,  and  subject  to  the  same  fine^  and  whi^ 
shall  be  recovered  in  the  same  manner,  and  applied  to  tbd 
same  purposes,  as  provided  in  section  one  of  this  act. 

Seo.  8.  Any  person  who  shall  willfully  or  knowingly  de- 
stroy, injure  or  obstruct  any  such  fishway,  or  any  person  wht» 
shau  at  any  time  take  or  catch  any  salmon,  shad,  or  othpr  ml- 
mtory  fish  or  trout,  except  by  hook  and  line,  within  three 
hundred  feet  of  anv  fishway  required  by  the  state  board  of 
fish  commissioners  to  be  provided  and  kept  open,  or  shall  take 
or  catch  any  such  fish  in  any  manner,  within  nf^  feet  of  sodi 
fishway;  shall  be  guilty  of  a  misdemeanor,  and  sobject  to  the 
same  fine,  and  which  shall  be  recovered  in  the  same  manner 
and  applied  to  the  same  purposes  as  provided  in  section  <me  of 
tills  acIT  [In  effect  April  16, 18Sa  Stata.  1880,  p.  121,  Bfii. 
£d.  887.] 

An  Act  rtkUSmff  to  fishing  in  the  toatera  of  ittis  nate» 
SsonoN  1.  All  aliens  incapohle  of  beeomipg  electoci  o! 
this  state  are  hereby  prohibited  from  fisliing,  or  taking  any 
fish,  lobster,  shrimps,  or  shellfish  of  any  kind,  for  the  purpose 
of  selling,  or  giving  to  another  person  to  selL  Every  vioiatioa  of 
the  provisions  of  this  act  shall  be  a  misdemeanor,  punishable 
upon  conviction  by  a  fine  of  not  less  than  twenly-five  dollars, 
or  by  imprisonment  in  the  county  JaiL  for  a  period  of  not  less 
^thirtydavs.    Lin  effect  AprU  23,1880.    Btat8.18d0,p.l28» 


SALS  or  VCfOagB^    I880L  f^ " 

dn  4oi$o  regvicae  ihe  scOe  of  certain  poisonous  subsUmoes. 

[Approved  April  16, 1860.1 

SEcrrxoN  1.  It  shall  be  cmlawful  for  anyperson  to  retul  any 
of  the  rabstiiices  poisonoas,  and  bv  reaaon  thereof  dacgieiroaa  ' 
to  hnman  life,  mthout  diatinotly  labeling  the  bottle,  box,  res- 
ael,  or  package,  aod  the  wrapuer  or  cover  thereof  in  which 
saoh  BQDstance  is  contained,  with  the  common  or  usual  name 
thereof,  together  with  the  word  **poi8on,''  and  the  name  and 
place  of  basinesg  of  the  seller.  Kor  shall  it  be  lawfol  for  any 
person  to  retail  any  of  the  substances  enumerated  in  either  of 
said  schedules  to  any  person,  unless,  on  due  inquiry,  it  is 
found  that  the  person  reeeiTin^  the  same  is  aware  of  its  poi- 
aonons  character,  and  that  it  is  to  be  used  for  a  legitimate 
purpose. 

Beo.  2.  It  shall  be  unlawful  for  any  person  to  retail  any  of 
the  substances  enumerated  herein,  unless,  before  delivering 
the  same,  such  person  shall  make,  or  cause  to  be  made,  in  a 
book  kept  for  that  purpose  only,  an  entry  stating  the  date  of 
the  Bale,  the  name  and  adi^ress  of  the  purchaser,  the  name  and 
qnantity  of  the  substance  sold,  the  purpose  for  which  it  is 
stated  by  thejpurchaser  to  be  required,  and  the  name  of  the 
dispenser,    l^e  book  required  by  this  Act  shall  be  alwavs 

rn  to  inspection  by  the  proper  authorities.  It  shall  also  be 
duty  of  the  person  dispensing  any  of  the  substances  enu« 
merated  in  either  of  said  schedules  to  ascertain,  by  due  in* 
qairj,  whether  the  name  and  address  given  by  the  person  re- 
ceiving the  same  are  his  true  name  and  address,  and  lor  that 
purpose  may  require  such  person  to  be  identified. 

Seo.  8.  Any  pei-son  who  shall  dispense  an:^of  the  substanoea 
enumerated  in  either  of  said  schedules  without  complying 
with  the  regulations  herein  prescribed,  shall,  for  every  such 
ofiEense,  be  deemed  guilty  of  a  misdemeanor,  and,  upon  convio* 
tion  thereof,  shall  be  punished  by  a  fine  not  exceeding  five 
hundred  dollars,  or  by  imprisonment  in  the  county  Jail  not 
exceeding  six  months,  or  by  both  such  fine  and  imprisonment; 
provided,  that  nothing  in  tnis  Act  shall  be  so  construed  as  to 
amdy  to  the  prescripUons  of  any  physician  authorized  to  prac- 
tice medicine  under  the  laws  of^this  Btate. 
.  Sxo.  4.  This  Act  shall  take  effect  and  be  in  force  from  and 
alter  June  first,  eighteen  hundred  and  eighty. 


Arsenic,  corrosive  sublimate,  hydT0<^ic  acid,  ejtaiiio  of 
potassium,  strychnia,  essential  oil  of  bitter  almoncu,  opium* 
aconite,  belladonna,  conium,  nux  vomica,  henbane,  tansyy 


f9M  imnmn  to  uovb.  IMOl 

uiflxk,  ci80t»  cqMqa  rooi»  cUsUaUs,  ohlpxoiiom,  oUoral  1 
and  an  pr^Mumtioiis,  bomponndB,  ults,  eztnoto.  or  f ' 
of  iDch  Babsiaiiota,  exoept  nrepanttions  of  opium  r 
!«■•  than  two  gntoi  to  t  ^  ~  - 


mnrlatio  aeid,  smio  add,  pboBphMoa,  and  all  prnraralinma. 
oompoQDds,  aalti,  eztimoti»  or  tmotima  of  tooh  anbatanoefr 
[Approved  April  16, 1680.    State.  1880^  p.  103,  Baa.  B^  84L.] 


toheo(m^€ieakM^ofih0  8ka9^C(aVomkL 
I  Approiied  April  12, 1880.] 

Bbotzon  1.  No  Ueenae  to  tranaact  aay  bnalnasa  mr  oooiip»> 
tfon  ahall  be  granted  or  iamed  by  tbe  State,  or  aaj  aoon^,  or 
eity,  or  city  and  ooanfy,  or  town,  oc  any  manidpal  corpora- 
tion, to  any  alien  not  eUgibla  to  beoome  an  eleator  of  thii 
State. 

Sbo.  2.  A  Tiolation  of  tbe  proviaiona  of  section  one  of  tiiia 
Act  shall  be  deemed  a  misdemeanor,  and  be  poniflbedmooocd* 
Ingly.    [Stats  1880,  p.  89,Ban.£d.  141.] 


THE  PEOPLE  T.  QUOHG  ON  LONG. 

Ssftnorma  J.: 

#  #  #  #  It  results  that  the  Act  in  qnes^n.kitended  as 
a  prohibition  directed  against  the  Chinese,  must  fall  to  the 
ground,  and  be  considered  roid,  because  it  vit^tea  the  tieaty 
of  the  nation  and  the  Constitnnon  of  the  United  States,  the 
supreme  law  of  the  land.  '''This  Oonstitttfion,  and  thelaws<^ 
the  tJnit^  Slates  which  ahall  be  made  in  pursuance  thei-eof, 
and  all  treaties  made,  or  which  ahall  be  made,  vnder  the  an- 
ihorlty  of  the  United  States,  ahall  be  the  supremo  law  of  the 
laud;  andthejudgeain  every  State  i^all  be  bound  thereby, 
anything  in  the  Constitution  or  laws  of  any  Stato  to  the  con- 
trary notwithstanding."  [Art.  TI.  See.  9,  ConatitatiOB  of  tbe 
United  States.] 

The  defendant  must  pay  a  Ifoense,  as  prescribed  by  section 
8381  of  the  PoUtical  Code ;  and  he  cannot  shield  himsdf  w|th 
the  Act  of  the  State  Ijegialatare  for  the  reaaona  above  set  forth. 
l6Pao.C.Ii.J.,p.ll&) 
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'il]»  Aei  4o  d^/lne,  ntfuUUe  and  go9efn  i^e  Hale  prisons  pf 
CaUfomUh 

Baaaya  L  The  prison  heretofore  known  m  tne  -^bmneb  . 
vtete  iNriMD  "  shall  be  known  hereafter  and  designated  as  tlie 
**  state  prison  at  Folsom,"  and  all  its  finances  and  other  aor 
eoonts  shall  be  kept  separate  from  those  of  the  state  prison  at 
fian  Qnentin,  and  it  shall  have  an  official  staff  c(x^ormable  to 
Ibe  laws  of  the  state  in  relation  to  state  prisons ;  and  it  shall 
be  lawfal  for  courts  to  sentence  convicts  to  the  sUte  prison  at 
San  Qnentin,  or  to  the  state  prison  at  Folsom,  in  their  discre- 
tion, and  the  board  of  directors  shall  have  power  to  transfer 
prisoners  from  either  prison  to  the  other  one,  when,  in  their 
lodgment,  such  transfer  is  for  the  best  interests  of  the  state. 

SiBO.  2.  For  the  government  and  management  of  the  Cali- 
fornia state  prisons  there  shall  be  appointed  bv  the  governor, 
by  and  witb  me  advice  and  consent  of  the  senate,  on  or  before 
tfie  second  Monday  in  January  a.d.  eighteen  hundred  and 
eighty,  five  directors,  who  shall  hold  their  office  for  the  term  of 
ten  years  from  and  after  said  second  Monday  in  January,  a.i>. 
^hteen  hundred  and  eighty,  and  until  their  suQcessors  are 
■mwinted  and  qualified ;  provided,  that  said  directors  so  ap- 
pcHnted  shall,  at  their  first  meeting  after  the  passage  of  this 
act,  so  classify  themselves  by  lot,  that  one  of  them  shall  go  out 
ei  office  in  two  years,  one  of  them  in  four  years,  one  of  them 
in  six  years,  one  of  them  in  eight  years,  and  one  of  lliem  in 
lea  years  after  said  second  Monday  in  January,  a.i>.  eighteen 
buaared  and  eighjy ;  and  an  entry  of  such  classification  shall 
be  made  in  the  minutes  of  said  directors,  signed,  by  them,  and 
aduplieate  thereof  shall  be  filed  in  the  office  of  the  secretary 
of  stete.  And  on  or  before  the  second  Monday  in  January, 
▲.]>•  eighteen  and  eighty-two,  and  at  the  same  time  bienuiaUy 
tbereuter,  the  governor  shall  appoint,  by  and  with  the  advice 
and  consent  of  the  senate,  one  director,  whose  term  of  office 
shall  be  for  a  period  of  ten  years,  commencing  with  said  sec- 
ond Monday  m  January.  And  each  dii'ector  shall  subscribe 
an  oath  of  office,  which  shall  be  indorsed  on  his  commission. 

Sbo.  3.  At  the  first  meeting  of  the  directors  after  the  pas- 
sage of  this  act,  and  at  their  meeting  in  January,  biennuiUj 
mreaftw,  they  shall  elect  one  of  their  number  president  of 
tiie  board. 

8x0.  4.  A  majority  of  the  board  shall  constitute  a  quorum 
fior  the  traDsacmon  of  business,  but  no  order  of  Hba  board 
■hall  be  vaUd  unless  it  is  entered  on  the  journal,  and  is  oou- 
eorred  in  by  three  members. 

Sbo.  01,    It  ahall  be  the  duty  of  the  directors : 

First—To  determine  the  necessary  officers  of  the  prisons, 
other  than  those  of  wardens  and  clerks,  specifying  their  duties 
■evecally,  and  fixing  their  salaries ;  to  prescribe  rules  and  rog- 
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nltiioni  fortbe  goffommeniof  fhapciMos^iiidtoiwisBt. 
change  the  Bame  from  tune  to  time  m  drenmstuices  mmy  le- 
,  the  warden  maj  make  BQclitemponry  rules 


and  ordera  aa  he  may  deem  proper,  to  be  in  foroe  vnta  iba 
next  meeting  of  the  hoard.  At  leaat  three  of  aaid  diveeton 
shall  Tisit  the  prison  in  company  on  the  Ami  Toeadajr  in  each 
month,  or  aa  soon  thereafter  aa  may  be  mracticable,  and  ex- 
amine all  the  diiEBrent  departments,  and  audit  all  daima 
against  the  prisona.  The  directors  shall  oaoae  an  inspection  of 
the  prisona  to  be  made  by  one  of  their  number  at  leaat  onoe  in 
each  month* 

Second^The  direotora  ahall  meet  at  the  isitate  prisona  within 
the  first  ten  days  in  January,  Ai>ril,  July,  and  October  of  each 
year,  and,  in  addition  to  the  duties  aboYO  described,  they  ahall 
examine  the  books  and  accounts  of  the  wardens  and  derks. 

Third— 'To  enter  on  their  joamal  the  result  of  all  examina- 
tions, and  of  all  other  official  acts,  which  shall  be  signed  by 
the  members  present. 

Fourth— On  or  before  the  first  day  of  NoTember,  aj>. 
eighteen  hundred  and  eighty,  and  annually  thereafter,  to  re- 
port to  the  governor  the  condition  of  the  prisons,  together 
with  a  detailed  statement  of  their  receipts  and  expenditarea, 
and  such  suggestions  as  their  interests  may  require. 

Seo.  6.  The  board  of  directors  shall  have  power  to  eatsb* 
lish  an  office  in  San  Franci»co,  and  employ  a  secretary. 

Sec.  7.  The  directors  shall  appoint  a  warden  for  each 
prison,  who  shall  take  and  subscribe  an  oath  or  affirmation 
luthfally  to  discharge  the  duties  of  his  office,  and  enter  into 
a  bond  to  the  state  of  Galiromia  in  the  sum  of  twenty-five 
thousand  dollars,  with  two  or  more  sureties,  to  be  approved 
by  the  directors  and  the  attorney-general  of  the  state,  condi* 
tioned  for  the  faithful  performance  of  the  duties  which  may 
devolve  upon  him  as  sucn  offiper,  and  he  shall  hold  hia  offioa 
for  four  years. 

Seo.  8.  The  wardens  shall  reside  at  the  state  prisons  to 
which  they  are  respectively  assigned,  in  houses  provided  and 
furnished  at  the  expense  of  the  state ;  and  it  shall  be  their 

Wirst^To  fill  aE  subordinate  positions  that  may  be  ereated 
by  order  of  the  board  of  directors,  by  appointment  of  suita- 
ble persons  thereto.  •■ 

Second— To  supervise  the  government,  discipline,  and  po- 
lice of  the  prison. 

Third^To  give  aU  needful  directions  to  the  inferior  offi* 
cers,  and  secure  from  each  a  faithful  discharge  of  their  sev* 
eral  duties. 

Fourth— To  make  frequent  examinations  into  the  state  of 
the  prisons,  the  health,  condition,  and  safety  of  the  oonvietd..- 
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'   JV^EA^To  leport  u  of tdn  as  they  may  be  required  to  tlie 
direoton,  the  number  of  guards  emplo]^,  their  names  and 
4iiiies»  and  such  other  matters  as  mav  be  required. 
'    8\!x£hf-^o  faaYO  general  charge  of  all  departments  of  the 
inrisons,  and  of  the  officers. 

iSeoen^'-To  bring  any  and  all  salts  at  law  or  in  cqniiy  aris- 
ing in  his  department  that  may  be  necessary  to  protect  the 
rights  of  the  state  in  matters  connected  with  the  prisons  and 
their  management,  in  the  name  of  the  board  of  state  prison 
directors,  and  to  prosecute  the  same  with  the  consent  of  the 
•board  of  directors. 

.  Sbo.  9.  The  board  of  directors  shall  appoint  a  derk  for 
«aeh  prison,  who  shall  take  an  oath  of  office,  and  enter  into  a 
l>ond  to  the  state,  with  snreties  satisfactory  to  the  board,  in 
tfiesom  of  five  thousand  dollars,  that  they  will  faithfully  dis- 
charge the  duties  which  devolve  upon  them.  The  clerks  shaU 
iiold  their,  office  for  the  period  of  four  years,  unless  sooner 
cemoved  by  the  board  for  misconduct  incompetency,  or  neg- 
lect of  duty. 

.  Ssa  10.  .The  clerks  shall  keep  the  accounts  of  the  prisons 
to  which  thev  are  severally  appointed  in  such  manner  as  to 
exhibit  clearly  all  its  flaanoial  transactions.  A  register  of  con- 
victe  shall  be  kept,  in  which  shall  be  entered  the  name  of 
^aoh  convict,  the  crime  of  which' he  is  convicted,  the  x)eriod  of 
his  sentence,  from  what  county,  by  what  court  sentenced,  his 
nfttivity,  to  what  degree  educated,  at  what  institution,  and 
under  what  system:  an  accurate  description  of  his  person, 
and  whether  he  has  oeen  previously  connned  in  a  state  prison 
in  this  or  any  other  stete,  and  if  so,  when  and  how  he  was 
discharged.  The  clerks  shall  also  act  as  secretaries  of  the 
board  while  in  session  at  the  prisons. 

.  8X0.  11.  The  board  of  directors  are  hereby  authorized  and 
required  to  contract  for  provisions,  clothing,  medicines,  for- 
age, fuel,  and  all  other  supplies  needed  for  the  support  of  the 
prisons  for  any  period  of^timo  not  exceeding  one  year,  and 
sooh  contracte  shall  be  limited  to  bona  fide  dealers  in  the  sev- 
eral classes  of  articles  contracted  for ;  rach  contracts  shall  be 
given  to  the  lowest  bidder,  at  a  public  letting  thereof,  if  the 
price  bid  is  a  fair  and  reasonable  one,  and  not  greater  than  the 
usual  market  value  and  prices.  Each  bid  shall  be  accompa- 
nied by  such  security  as  the  boaid  may  require,  conditioned 
apon  the  bidder  entering  into  a  contract  upon  the  terms  of  his 
bid,  on  notice  of  the  acceptance  thereof,  and  famishing  a 
poaial  bond,  with  good  and  sufficient  sureties,  in  such  sum  as 
the  board  may  direct,  and  to  their  satisfaction,  that  he  will 
faithfUIy  perform  his  contract.  Notice  of  the  time,  place, 
and  conditions  of  the  letting  of  each  contract  shall  bo  givcu 
for  at  least  two  consecutive  weeks  in  two  daily  newspax)ei*8 


prinlBd  uid  pttblUiBd  in  iheeity  of  flu  n»ai^ 


newmper  printed  and  pablished  in  theei^of  SMrMOMBls^ 

and  m  one 


one  wmMpkper  printed  and  pobliataed  in  the  < 
wliere  tbe  priaon  ia  aitaated.  If  all  the  Uda  made  «t  i 
letting  are  deemed  nnreaaonably  high,  the  board  maj,  ia  tbeir 
diaoretion,  decline  to  contract,  and  maj  anin  adi^ertiae  for 
proposals,  and  may  ao  eontinoe  to  renew  the  adTortiaMDent 
until  safcisfaotory  contraota  aie  made,  and  in  the  meantime 
theboai-d  may  contract  with  any  one  whose  oflhr  ia  v^iaided 
Justaud  equitable;  but  no  contraot  thna  made  ahall  ran  moce 
than  aixtv  daya,  nor  in  any  caae  extend  beyond  the  nablie 
letting.  No  bid  shall  be  aooBptod,  nor  a  contraot  entored  into 
in  pursuanoo  thereof,  when  each  bid  ia  higher  than  any  otiaar 
bid  at  the  aame  letthig  for  the  aame  daaa  or  aohedule  of  arti^ 
clea,  and  when  a  contract  can  be  had  at  euch  lower  bid.  HVhen 
two  or  more  bida  for  the  same  artide  cr  artiolea  aieoqoal  in 
amount,  the  board  may  aeleot  the  one  which,  all  thinga  con* 
aidered.  may  by  them  be  thought  beat  far  the  intereata  of  the 
state;  or  they  may  divide  the  contraot  between  the  bidden,  aa 
in  their  Judgment  may  aeem  proper  and  right,  lln  eflbot 
March  14,1881.1 

Seo.  12.  The  board  of  directors  shall  hv^  power,  in  their 
discretion,  to  purchase  any  clay  lands  suitable  for  briek-mafck 
ing  that  may  lie  contiguous  to  the  San  Queotin  prison  gromda^ 
nofc  to  exceed  in  value  tho  sum  of  fifteen  thousand  dollani. 

Sbo.  18.  No  person  shall  be  appmnted  to  any  office,  or  ba 
employed  in  the  prisons  <m  behalf  of  the  state,  who  Is  aoan^ 
tractor,  or  the  agent  or  employee  of  a  ccmtraotor,  or  iriio  ia 
interested  directly  or  indirectly  in  any  businesa  carried-  en 
thereio:  and  no  male  person  who  is  not  a  onalified  elector  d 
the  state  of  California  shall  be  appointed  by  the  wardena  te 
any  ofiice  in  or  about  the  prisons,  nor  shall  anj  one  be  em- 
ployed or  appointed  by  virtue  of  this  act  who  la  in  the  habit 
of  mtemperate  use  of  intoxicating  liquors^  ▲  single  act  of 
intoxJcaiion  shall  Justify  discbarge  or  removaL 

Seo.  14.  The  governor  shall  haye  the  power  to  remove 
either  of  the  directors  for  misconduct,  incompetency,  or  neg* 
lect  of  duty,  upon  proper  notice  to  him  or  them,  accompanied 
by  copies  of  written  charges,  he  or  they  having  anopportunity 
to  be  heard  thereon. 

Seo.  is.  If  the  office  of  director  ahall  become  TaoanI  1i^ 
death,  resignation,  removal  by  the  governor,  or  anv  other 
cause*  the  vacancy  shall  be  filled  for  the  unexpired  term  hf 
ibe  goTemor,  by  and  with  the  advice  and  consentof  the  senate. 

Seo.  16.  The  wardens  and  clerks  may  bo  removed  by  tba 
board  of  directors  at  any  time  for  misconduct,  incompete&<7i 
or  neglect  of  duty;  and  all  other  officers  and  employees  may 
be.removed  at  a^y  time  at  the  pleasure  of  the  waidien. 
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•  Ssa  17.  Tke  disteton  shall  reoeiyano  eomfwiiiilioii,  othar 
tlmi  tm  oenis  twr  mile  for  traTeling  ezpeium,  and  one  hnn- 
4iracl  doUaiB  ($100)  per  month  for  other  expeoMB  incurred 
"White  engaged  in  tm  perfmmanoe  of  offidal  dntiea.  The 
-wttrden  enall  reoeiye  a  salary  not  less  than  two  thousand  and 
fbnr  hundred  dollars  (S2^L00) ,  and  not  toexoeed  three  thousand 
doUara  (jtSOOO)  per  annum,  in  &e  discretion  of  the  directors. 
GTha  elerJis  shall  reoeiTeone  thousand  and  five  hundred  dollars 
(41600)  per  annum ;  and  all  other  officers  and  emplogrees  shall 
Teoeive  sodx  compensation  as  the  board  of  directors  shall  deem 
JiiBt  and  equitable  in  each  case.    [In  effect  March  14, 1881 .  ] 

8x0.  18.  All  moneys  received  or  collected  by  the  wardens, 
by  virtue  of  this  act,  shall  be  paid  by  them  into  the  state 
treasury,  to  the  credit  of  a  fond  to  be  known  as  the  state 
prison  fund,  at  least  aa  often  as  once  per  month,  eioepting  so 
much  thereof  as  may  be  necessary  to  pay  the  eurrei^  expenses. 
IShe  wardens  shall  require  Yoochers  for  all  moneya  by  them 
expended,  and  safely  keep  the  same  on  file  in  their  lespsctiTe 
offices  at  the  prisons,  for  all  sums  of  money  required  to  be 
paidother  than  for  the  nses  above  named,  as  weU  as  for  said 
uses.  When  there  is  not  sufficient  money  in  the  hands  of  the 
Trudens,  dxaf  ts  shall  be  drawn  on  the  controller  of  state, 
signed  by  at  least  three  of  the  state  prison  directors,  and 
countersigned  by  the  wardens,  and  the  oontroller  of  state 
shall  draw  his  warzaat  on  the  state  treasurer,  who  shidl  pay 
tfafl  same  out  of  any  mcmeys  bdooging  to  the  state  prison 
fond,  or  appropriated  for  the  use  or  si^port  of  the  state 
prisons*    [In  enact  Hareh  14^  188]«  ] 

8io.  10.  All  revenues  of  the  prisons,  unkis  hecein  other* 
wise  provided,  shall  be  paid  to  the  wardens,  who  alone  are  an* 
tboxifledto  zeoe^  for  ^  same  and  disohacge  firom  liability. 
When  any  sum  of  nosey  is  paid  to  the  waideas,  they  shall 
cause  the  same  to  be  properly  entered  on  the  books  by  the  clerks. 


Sso.  20.    <tol  ,  .  , 

aa  provided  in  this  act,  the  wardens  and  state  treasurer  b 

report  to  the  controller  of  state  the  amount  so  paid,  and  the 
state  treasurer  shall  give  the  wardens  a  leeeipt  therefor,  which 
receipt  shaU  be  flled  with  tibe  oontroller.  The  wardens  shall 
nmort  to  the  controller  of  state  the  amount  of  money  paid 
into  the  said  treaoory  by  them  during  each  month ;  and  shall 
%lso  report  to  said  ooDiroUer  of  state  the  amounts  received 
and  disbursed  by  them  every  three  months,  and  during  tlie 
period  for  which  sueh  report  shall  be  made,  which  quarterly 
vspovishall  be  signed  by  the  warden  and  at  least  three  of  the 
directors.    Lin  offMt  March  U,  1881.] 

Bao.  21.  All  convicts  not  employed  on  eontnets  may  be 
employed  by  anthority  of  the  boardof  directors,  undercharge 
of  fhewsKMisaiidsaobskiUedJoiemenssliei       * 
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ma$rf  in  tlis  wrformaaoe  of  worik  for  Am  wMb^  or  in  fti 
maoufftctare  of  my  article  or  articles  whidi,  in  the  opinaoii  of' 
the  board,  may  inure  to  the  best  interests  of  the  state;  and* 
the  board  of  durectors  are  berebv  aothoriaed  to  porohase,  from 
time  to  time,  each  tools,  machinery,  and  materials,  and  te' 
direct  the  employment  of  soch  skilled  foremen  as  may  be  neo* 
oessary  to  carnr  oat  the  provisions  of  this  section,  and  to  die* 
pose  of  the  articles  ntannfjtctnred  and  not  needed  by  the  states 
for  cash,  at  publie  auction  ot  otherwise.  If  by  aoctiQii,  alter 
liaving  first  gi^n  notice  of  sik^  sale  by  adteriising  the  time' 
and  place  thereof,  together  with  a  list  of  the  articles  to  be 
sold,  In  ten  consecutive  issues  of  two  or  more  daily  newspapers 
of  general  circulation  published  in  the  city  and  ooxm^  of  Bim 
Francisco.  The  money  received  from  the  sale  of  all  articles 
so  sold  shall  be  paid  into  the  state  treasuiy,  by  the  warden  of 
the  prison,  to  the  credit  of  the  f nnd  of  said  pnson. 

Bbo.  83.  In  the  treatment  of  the  prisoners  the  following 
general  rules  shall  be  observed:  Eacn  convict  shall  be  pn>> 
vidcd  with  a  bed  of  straw,  or  other  suitable  material,  and  suf- 
ficient covering  of  blankets,  and  shall  be  supplied  with  gar- 
ments of  oosrse,  eabstantisl  material,  of  distinctive  manufao- 
tnie,  and  with  sufficient  plain  and  wholesome  food,  of  such 
variety  as  mav  be  most  conducive  to  good  health. 

(Seoond— -No  punishment  shall  be  inflicted,  except  by  the - 
order  and  under  the  direction  of  the  wardens. 

r/iird— The  warden  shall  keep  a  oorreot  account  of  all 
money  and  valuables  upon  the  prisoner  when  delivered  at  the 
prison,  and  shall  pay  the  amount,  or  the  proceeds  thereof,  or. 
return  tlie  same  to  the  convict  when  discharged,  or  to  his  l^sl 
representatives  in  case  of  his  death ;  and  in  case  of  the  death' 
of^such  convict  without  being  released,  if  no  legal  represents-' 
tive  shall  demand  such  property  within  five  years,  the  same 
shall  be  paid  into  the  state  prison  fond. 

Fourth^The  rules  and  regulations  prescribing  the  duties 
and  obligations  of  the  prisoners  shall  be  printed  and  hung  up- 
in  each  cell  and  shop. 

FiJVi^EKih  convict,  when  he  leaves  the  jnison,  shall  be* 
supplied  with  the  money  taken  firom  him  wben  he  entered,' 
and  which  he  has  not  disposed  of,  together  vrith  any  sum 
which  may  have  been  earned  by  him  for  his  own  account,  al- 
lowed to  him  by  the  state  for  good  conductor  dilispent  Ubor,* 
or  may  hare  been  presented  to  him  from  any  source ;  and  ia 
cane  the  prisoner  has  not  funds  sni&cient  for  present  purposes,: 
Ito  shall  be  furnished  with  five  dollats  in  money,  a  auHof 
clothes  costiuff  not  more  than  ten  dollars,  and  a  half-ftrs' 
tickot  to  the  place  where  sentenced,  if  the  prisoner  desires  to 
roturu  there,  or  to  any  other  place  of  the  same  cost:  and  be 
BhaU  be  entitled,  if  he  so  elect,  to  immunity^  ftom  tuning  his' 


bair  out,  or  from  being  8hayed»  for  thrDo  calendar  montfaa  im^ . 
mediately  prior  to  bis  discharge.  It  shall  not  be  lawftd  for 
the  officers  of  the  prison  to  formsh,  or  permit  to  be  furnished, 
to  iany  one,  for  publication,  the  name  of  any  prisoner  about  to 
be  discharged.  When  the  warden,  and  such  other  officers  as  . 
may  be  designated  by  the  directors  to  act  with  him  in  sudi 
oasea,  shall  be  of  oi)inioa  that  any  convict  is  insane,  tiiey  shall 
make  proper  examination,  and  if  they  remain  of  the  opinion 
that  such  person  is  insane,  the  warden  shall  certify  the  fact  to 
the  superintendent  of  one  of  the  state  asylums  for  the  insane, 
and  shall  forthwith  send  such  conyict  to  said  asylum  for  care 
and  treatment.  It  shall  be  the  duty  of  the  warden,  also,  to 
send  to  the  directors  a  copy  of  such  certificate,  and  thereafter 
a  statement  as  to  his  subsequent  acts  regardmg  the  said  insane 
convict.  And  it  shall  be  the  duty  of  the  superintendent  of 
the  insane  asylum  to  receive  such  insane  convict  and  keep  him 
Until  cured.  It  shall  be  his  duty,  upon  the  receipt  of  such 
insane  convict,  to  notify  the  directors  of  the  fact,  giving  name, 
date,  and  where  from,  and  from  whose  hands  received.  When, 
in  tue  opinion  of  the  superintendent,  such  insano  convict  is 
onrod  of  insanity,  it  shall  be  bis  daty  to  immediately  notify 
tho  directors  thereof ;  and  it  shall  be  his  duty,  also,  to  notify 
the  warden  of  the  prison  from  whence  he  was  received,  who 
sba'l  immediately  send  for,  take,  and  receive  the  said  convict 
back  into  the  prison,  the  time  passed  at  the  asylum  counting  as 
a  part  of  such  convict's  sentence.  Before  discharging  any 
convict  who  may  be  insane  at  the  time  of  the  expiration  of  his 
sentence,  the  warden  shall  first  give  notice,  in  writing,  to  a 
Judge  of  the  superior  court  of  the  county  in  which  the  state. 
prison  may  be  located,  over  which  he  has  control,  of  the  fact 
of  snch  insanity :  whereupon  said  Court  shall  forthwith  make 
an  order,  and  deliver  the  same  to  tho  sheriff  of  said  county* 
commanding  him  to  remove  such  insane  convict  and  take  him 
before  said  court.  Upon  the  receipt  of  such  order,  it  shall  be 
tiie  duty  of  said  sheriff  to  whom  it  is  directed  to  execute  and 
return  tho  same  forthwith  to  the  court  by  whom  it  was  issued, 
and  thereupon  the  said  court  shall  cause  proper  examination  to 
be  made  by  medical  experts,  and  if  it  snail  satisfactorily  ap* 
pear  that  such  convict  is  insane,  said  court  shall  order  him  to 
oe  confined  in  one  of  the  insane  asylums.  The  sheriff  shall 
receive  the  same  compensation  as  for  transferring  a  prisoner 
to  the  state  prison,  and  to  be  paid  in  the  same  manner.  ■  If 
any  judge,  alter  having  been  so  notified  by  the  warden,  shall 
neglect  to  cause  snch  order  to  be  made  as  herein  provided,  or 
any  such  sheriff  shall  ne^ect  to  remove  such  insane  convict, 
as  required  by  the  provisions  of  this  section,  it  shall  be  the 
duty  of  the  warden  to  cause  such  insane  convict  to  bo  removed 
before  a  superior  court  of  a  county  in  whi<di  the  state  prison 
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to  looftted,  In  charge  of  taoffloor  of  the  priion.  or  oOneae  mUiif 
ble  penon,  for  the  piupoM  of  ermnlnftticm ;  and  the  co6t  of 
inch  remoTid  ehall  be  paid  oat  of  the  state  treaaniy,  in  tin 
game  maimer  as  when  removed  hy  the  sheriff  as  herein  provided. 

Sxa  as.  The  board  of  state  prison  directors  of  this  stats 
shall  require  of  every  able-bodied  convict  oonfloed  in  a  state 
prison  as  many  hours  of  faithful  labor,  in  each  and  erery  day 
daring  his  term  of  imprisonment,  as  shall  be  prescribed  by 
tiie  roles  and  regulations  of  the  prison ;  and  every  oonvici 
faithfully  performing  such  labor,  and  being  in  all  respecte 
obedi^to  the  rules  and  regulations  of  the  prison,  or  if  a::a- 
ble  to  work,  yet  faithful  and  obedient,  shall  be  allowed  from 
his  term,  instead  and  in  lieu  of  the  credits  heretofore  allowed 
by  law,  a  deduction  of  two  months  in  each  of  the  first  two 
years,  four  months  in  each  of  the  next  two  years,  and  five 
months  in  each  of  the  remaining  yearsof  said  term ;  provided, 
that  any  such  convict  who  shall  commit  an  assault  upon  bis 
keeper,  or  any  foreman,  ofilcer,  or  convict,  or  othorwiso  en- 
danger life,  or  bj  any  flagrant  disregard  of  tho  rules  of  the 
prison,  or  any  misdemeanor  whatever,  shall  forfeit  all  dcduc- 
uons  of  time  earned  by  him  for  good  conduct  before  Iho  com- 
mission of  such  offense ;  such  forfeiture,  however,  shall  only 
be  made  by  the  board  of  directors,  after  due  proof  of  tho  of- 
fense, and  notice  to  the  offender :  nor  shall  such  forfeiture  bi 
imposed  when  a  l^^^  has  violated  any  rule  or  rules  witLuut 
▼iolence  or  evil  ixitent,  of  which  the  dimitors  shall  be  the  <«olo 
The  name  of  no  convict  who  attempts  to  escape,  after 
age  of  this  act,  shall  bo  sent  by  the  state  prison  ofiiciuls 
to  t£e  governor  for  the  credits  herein  provided. 

Sxo.  as.  All  criminals  sentenced  to  the  state  prisons  by  the 
authority  of  the  United  States  shall  be  receivea  and  kept  ac- 
cording to  the  sentence  of  the  court  by  which  thoy  were  tricil. 
and  the  prisoners  so  confined  shall  be  subject,  in  all  respects, 
to  the  same  discipline  and  treatment  as  though  committed 
under  the  laws  of  this  state.  The  wardens  are  hereby  autiior- 
iaed  to  charge  and  receive  fi-om  the  United  States,  for  the  use 
of  the  state,  an  amount  sufficient  for  tho  support  of  each  piis- 
oner,  the  cost  of  all  clothing  that  may  be  furnished,  and  one 
dollar  per  month  for  the  use  of  the  prisoner.  No  other  or 
further  charge  shall  be  made  by  any  officer  for  or  on  account 
of  such  prisoners. 

Sbo.  25.  After  the  first  day  of  Januazr,  eighteen  hundred 
and  t.eighty-two,  tho  labor  of  convicts  shall  not  be  let  out  by 
contract  to  any  person,  copartnership,  company,  or  corpora- 
tion by  the  state  hoard  of  prisoi)  directors,  nor  shall  th^  let 
out  any  such  labor  prior  to  January  firsts  eighteen  hundred 
and  eighty-two,  bv  contract  extending  beyond  fuch  date;  pre- 
vided,  that  after  the  J^assage  of  this  m,no  flkHIdd  oonvict  labor 
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•  than  be  let  or  oontnoted  out  at  a  price  leas  than  one  dollar  per 
day  for  each  conyiot ;  providtid  further,  that  this  section  shall 
not  apply  to  oontraotsneretofoTe  entered  into. 

Ssa  26.  The  board  of  directors  shall  have  power  to  con- 
tract for  the  snpply  of  gas  and  water  for  said  prisons,  upon 
such  terms  as  said  board  shall  deem  to  be  for  the  best  interest 
of  the  state,  or  to  manufaotore  gas  or  fuiiiish  water  them- 
selyes,  at  their  option. 

8zo.  27.  No  officer  or  employee  shall  receiye,  directly  or 
indirectly,  any  compensation  for  his  services  other  than  that 
prescribed  by  the  directors ;  nor  shall  he  receive  any  compen- 
sation whatever,  directlv  or  indirectlv,  for  anv  act  or  service 
which  he  may  do  or  perform  for  or  en  behalf  of  any  contractor, 
or  agent,  or  employee  of  a  contractor.  For  any  violation  of 
the  provisions  of  this  section,  the  officer,  agent,  or  employee 
of  the  state  shall  be  discharged  from  his  office  or  service ;  and 
erery  contractor,  or  employee,  or  agent  of  a  contractor  en- 
gaged therein,  shall  be  expelled  from  the  prison  grounds,  and 
not  again  permitted  witbm  the  same  as  a  contractor,  agent,  or 
einployee. 

0EO.  28.  Ko  officer  or  employee  of  the  state,  or  contractor 
or  employee  of  a  contractor,  shall,  without  permission  of  the 
board  of  directors,  make  any  gift  or  present  to  a  convict,  or 
receive  any  from  a  convict,  or  have  any  barter  or  dealings  with 
*  prisoner.  For  every  violation  of  the  provisions  of  tms  sec- 
tion the  party  engaged  therein  shall  incur  the  same  poially  u 
prescribed  in  section  twenty-seven. 

Seo.  29.  No  officer  or  employee  of  the  prison  shall  be  in- 
terested, directly  or  indirectly,  in  any  contract  or  purchase 
made  or  authorised  to  be  made  l^  any  one  for  or  on  behalf  6t 
;  the  prisons. 

Bso.  Sa    Bepealed.    [In  effect  March  14, 1881.  ] 

8^  81.  There  shall  be  printed  annually,  for  the  use  of 
tixe  prisons,  five  hundred  copies  of  the  annual  report  of  the 
board  of  directors,  and  the  derkshall  annually  transmit  to  each 
of  ibe  state  prisons  in  the  United  States  one  copy  of  such  report. 

8bo.  82.  All  the  bonds  of  officers  and  employees  under  this 
act  shall  be  deposited  with  the  secretary  of  state. 

8x0.  88.  li  any  of  the  shops  or  buildings  in  which  con* 
▼lets  are  employed  are  destroyed  in  any  way,  or  injured  by 
fire,  or  otherwise,  they  may  be  rebuilt  or  repaired  immediately, 
under  the  direction  of  the  board  of  directors,  by  and  wiui 
the  advice  and  consent  of  the  governor,  attorney-general,  and 
•ecretary  of  state,  and  the  expenses  thereof  paid  out  of  any 
ftands  in  the  state  treasury  not  otherwise  appropriated  by  law. 

Bxa  81.  The  board  of  directors  must  report  to  the  gov- 
ernor fh>m  time  to  time  the  names  of  any  and  all  persomf 
oonftned  in  the  state  prisons  who,  in  their  judgment,  ought  to 
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bt  pttdoneA  oaftsnd  ael  at  liberty  oa  aooooaiof  good  oondostk 
or  nnoBiial  term  of  eentenoes,  or  any  otiier  OKCiBe,  whi^  in 
Hielr  opinioil,  should  entitle  eaoh jprieosksr  to  perdon. 

B£0.  85.  All  aotB  and  parte  oTioti  inixniaeteiit.  with  the 
provisions  of  tiiis  sot  are  hereby  vepe^ded.  (In efibot  April  I69 
1880.  Btats.  18S0»  p.  67,  Ban.  Sid.  848.  As  amended  t>y  aet 
«f  ]Caiohli,188L]  

JnJotto  create  an  ocMMofkrf  poUoe  jmdg^e  eourt  far  the  ^iv 
and  oowntiy  of  Ban  Vranio6co,  to  d&kis  He  powere  ana 
iuriediotUm. 
BBono.v  1.    There  is  hereby  created  and  estsblished  in  aad 

for  tho  city  and  county  of  San  Francisco  an  additional  poliee 

fudge's  court,  to  be  known  and  designated  as  ibe  **pol]oe 
ttdge'd  courfc,  number  2,"  which  court  shall  have  concorrent 
urisdiciionof  aU  preUminuY  examinations  of  persons  oharg^ed 
with  f  jloay,  aud  of  all  misaemeanors  and  violations  of  <»ty 
and  county  ordinances,  and  all  other  offenses  of  which  the 
police  judge's  court  of  said  city  and  county  now  has  Juri^- 
oiction. 

Beo.  2.  There  shall  be,  as  far  as  practicable,  an  equal  dis- 
tribution of  cases  between  the  said  courts,  which  cases  shall 
be  alternately  set  down  for  trial  to  each  court  in  the  order  |n 
which  the  warrants  are  issued. 

Seo.  8.  The  mode  of  examination,  trial,  and  prooedore  ip 
the  police  iudge's  court  number  2  shall  in  all  cases  be  gov- 
erned by  the  same  rules  prescribed  by  law  for  other  poliee 
courts  in  similar  cases. 

Sbo.  i.  A  ludge  of  the  police  judore's  court  number  2  shall 
be  elected  at  the  same  time  and  in  a  like  manner  as  the  polioe 
judge  of  the  police  Judge's  court  of  said  city  and  connty, 
and  whjse  term  of  office  shall  be  the  same.  The  governor  of 
the  state  of  Oalifomia  shall,  within  thirty  days  after  the  pas- 
sage of  this  act,  appoint  some  suitalde  person  as  j  ad.fl;e  of  the 
police  judge's  court  number  2.  who  shall  hold  sueh  office  until 
his  successor  has  been  elected  and  qualifled.  The  compensation 
of  the  judge  of  the  police  judgrs  court  number  2  shaU  be 
four  thousand  dollars  per  annum,  payable  in  tho  same  mannor 
as  the  salary  ot  the  police  judge  of  said  city  and  county  is 
now  paid. 

Sxa  6.  The  said  polioe  Judged  court  number  2  shall  hxM 
itB  session  in  the  city  and  county  of  Ban  Francisco,  in  soeii 
central  and  convenient  place  as  shall  be  provided  for  that  pur- 
pose by  the  board  of  supervisors.  The  said  board  of  super* 
visors  shall  also,  within  thirty  days  after  the  passage  of  this 
act,  elect  some  suitable  person  as  prosecuting  attorney  of  the 
said  polioe  Judge's  court  number  2,  at  &e  same  salary  per 
annum  as  is  now  paid  to  the  prosecuting  attorney  of  the  polko 
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Judge's  oourt  of  said  city  and  county.  And  said  boiird  of 
supervisors  shall  elect  a  clerk  of  court  at  a  sal  iry  of  one 
thousand  eight  hundred  dollar «  per  auuum,  payable  in  the 
same  manner  as  the  salaries  of  tho  ju-Jgo  and  dork  of  the 
pqiioe  judfte-s  oourtt)f  said  city  and  county  -  are  iiovr  paid. 

^Bsa  6.  The  judge  of  the  polioe  judge's  court  number  2 
shall  be  a  conservator  of  the  peace  in  si^  city  and  county,  and 
may  eiercise  all  the  powers  conferred  by  law  upon  the  polioe 
judge  as  magistrate. 

Seo.>  t.  The  ju^  of  sud  obuYt  shall  appoint  a  suitable 
person  to  act  as  bailiff  of  said  Court*  who  shall  redeive  a  like 
compensation  for  suoh  servioes  aa  is  now  paid  to  the  bailiff  of 
the  police  judge's  oourt  for  said  city  and  oonirty.  tin  effect 
llorch  7, 1881.J 

AnJattoprevefUfhmAalnddeo^(UMinihBman^f€^  and 
»al8  of  buUer  and  oheene, 

SBonosr  1.  Whoever  manutaetunes,  sells,  or  offsrs  for  sale, 
oc  causes  the  same. to  be  done,  any  substttooe  purporting  to  be 
butter  or  cheese  having  the  semblance  of  butter  or  cheese, 
which  substance  is  not  made  wholly  from  pure  cream  or 
milk,  unless  the  same  be  manufactured  under  its  true  and 
appropriate  name,  and  .unless  each  package,  roll,  or  parcel  of 
such  substance,  and  each  vessel,  containing  one  or  more 
paekages  of  such  ^ub^tanoe  has  distinctly  and  durably  pamted, 
stfuuped,  or  marked  thereon  in  English  the  true  ana  apj^ro- 
riate  name  of  such  substance,  ii|  ordinary  bold  face  (u^ital 
letters,  not  less  than  five  hues  pica,  shall  be  punished  as  pro- 
Yijded  in  section  three  of  this  act 

Ssa  ^.  Whoever  shall  sell  any  such  substance  a»  is  nen- 
tioned  in  section  one  of  this  act,  or  causes  the  same  to  be 
done  without  having  on  each  package,  roll,  or  parcel  so  sold 
a  label  attached  thereto,  on  which  is  plainly  and  legibly 
printed  in  I^Ushrin  romao  letters,  the  true  and  appropriate 
name  of  such  snbstanoe,  shall  be  punished  as  is  provided  in 
section  three  of  this  act 

Bxa  3.  Whoever  shall  violate,  seetton  one  or  section  two  of 
thisact  shall  be  guiUy  of  a  misdemeanor,  and  shall  be  fined  in 
any  sum  not  less  than  ten  nor  more  than  five  hundred  dollars,  or 
imprisoned  in  the  county  jail  not  less  than  ten  nor  more  than 
n^ety  days,  or  by  both  sueh  fine  and  imprisonment,  in  tho 
disoretiou  of  .the  ooori  $  prandedt  that  nothing  contained  in 
tlus  act  shall  be  oonstnied  to  prevent  the  use  of  skimmed 
millt,  salt  rennet»  or  harmless  coloring  matter  in  the  manu- 
f aotcure  of  buliter  or  obeeMr 

Sbc.  4.  All  acts  and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed.  IIA  efiieclt  March, 
2.1881.] 


TOa  DmBPinETSBft— coxmrnuiffT. 


An  Act  to  authorize  tJie  cmpoirUment  of  cm  interpreter  of  the 
ItcUian  language  and  aiiilects,  in  criminal  proceedinas,  in 
cities  and  cities  and  counties  qf  one  hundred  thotieand  in- 
habitants, 

Sbgtiok  1.  In  all  cities  and  cities  and  counties  of  over 
one  hundred  thoosand  inhabitants,  where  an  interpreter 
of  the  Italian  langua^  ki  necessary,  it  shall  be  the  duty 
of  the  Mayor  and  Police  Jndii^e  of  sach  city,  or  city  and 
county,  and  of  the  Superior  Judfi^e  of  said  city  and  county, 
or  of  the  county  in  which  said  city  is  situated,  or  where 
there  are  more  Judges  than  one,  then  it  shall  be  the  duty 
of  the  presidinfi^  Judge  of  said  Superior  Court,  and  the 
Mayor  and  Police  Judge,  to  appoint  an  interpreter  of  the 
Italian  language,  who  shall  be  an  Italian,  and  who  must 
also  be  able  tolnterpret  the  Italian  dialects  into  the  En- 
glish language,  to  be  employed  in  criminal  proceedings, 
when  necessary,  in  said  cities,  or  cities  and  counties. 

Sec.  2.  The  said  interpreter  shall  receive  a  salary  of 
fifteen  hundred  dollars  per  annum,  which  shall  be  paid 
out  of  the  General  Fund  of  such  city,  or  city  and  county. 

Seo.  3.  This  Act  shall  not  repeal  any  Act  heretofore 
made  and  now  in  force  for  the  appointment  of  interpret- 
ers, except  so  much  of  any  Act  which  may  conflict  with 
this  Act  in  the  appointment  of  Italian  interpreters.  [In 
effect  March  12th,  1886.] 


An  act  to  provide  for  the  commitment  of  persons  convicted 
of  crime  to  the  House  of  Correction. 

Sectiok  1.  Any  Court  or  judicial  ofaoer  authorised 
by  law  to  commit  persons  to  the  county  jail  in  any  county* 
or  city  and  county,  of  this  State,  wherein  there  is  utuated 
a  House  of  Correction,  may  commit  to  said  House  of  Oof- 
rection,  instead  of  to  the  county  jail,  any  person  convicted 
of  crime,  the  punishment  for  which  now  is  imprisonment 
in  the  said  jail ;  but  no  person  shall  be  sentenced  to  impris* 
onment  therein  for  a  shorter  or  longer  term  than  that  for 
which  he  might  be  sentenced  in  the  county  jail,  [In  effect 
March  9th,  1885.] 
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An  Act  to  provide  for  the  Police  Courts  in  cities  having  thir- 
ty thoiisand  and  under  one  hundred  thousand  inhabitants, 
and  to  provide/or  officers  thereof. 

Section  1.  The?  judicial  power  of  every  city  having 
tliirty  thousand  and  uuder  one  hundred  thousaud  inhab- 
itaiits»  sliall  be  vested  in  a  Police  Court  to  be  held  therein 
by  the  city  Justices,  or  one  of  them,  to  be  designated  by 
the  Mayor,  but  either  of  said  city  Justices  may  hold  such 
Court  without  such  designation,  and  it  is  hereby  made  the 
duty  of  said  city  Justices,  in  addition  to  the  duties  now 
required  of  them  by  law.  to  hold  said  Police  Court. 

Sec.  2.  The  Police  Court  shall  have  exclusive  jurisdic- 
tion of  the  following  public  offenses  committed  in  the 
city. 

.1.    Petit  larceny. 

2,  Assault  or  battery  not  charged  to  have  been  com- 
mitted upon  a  public  officer  in  the  discharge  of  official 
duty  or  with  intent  to  kill. 

S.  Breaches  of  the  peace,  riots,  affrays,  committing 
willful  injury  to  property,  and  all  misdemeanors  punish- 
able by  fine  or  by  imprisonment,  or  by  both  such  nne  and 
imprisonment. 

.4.  Of  proceedings  respecting  vagrants,  lewd,  or  disor* 
derly  persons. 

Sbc.  3.  Said  Court  shall  also  have  exclusive  jurisdic- 
tion of  all  proceedings  for  violation  of  any  ordinance  of 
said  city,  both  civil  and  criminal,  and  of  an  action  for  the 
collection  of  any  license  required  by  any  ordinance  of 
said  city. 

Sec.  4.  Neither  of  said  Justices  shall  sit  in  cases  in 
which  he  is  a  party,  or  in  which  he  is  interested,  or  where 
he  is  related  to  eiUier  party  by  consanguinity  or  affinity 
within  the  third  degree:  and  in  case  of  the  sickness  or 
inability  of  the  city  Justices,  either  of  them  may  call  in  a 
Justice  of  the  Peace  residing  in  the  county  to  act  in  his 
place  and  stead. 

.  Sec.  5.  Each  of  the  city  Justices,  while  acting  as  Judge 
ojf  said  Court,  shall  also  have  power  to  hear  cases  for  ex- 
amination, and  may  commit  and  hold  the  offender  to  bail 
for  trial  in  the  proper  Court,  and  may  try,  condemn,  or 
acquit,  and  carry  his  judgment  into  execution,  as  the  case 
may  require,  according  to  Jaw,  and  punish  persons  guilty 
of  contempt  of  Court,  and  shall  have  power  to  issue  war- 
rants of  arrest  in  case  of  a  criminal  prosecution  for  a  vi- 
otfttion  of  a  city  ordinance,. as  well  as  in  case  of  the  viola^ 
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tlon  of  tlie  criminal  law  of  the  State;  also,  all  gnbpoenns 
and  all  other  processes  necessary  to  tbc  full  and  proper 
e^rciae  of  his  powers  and  juris^ictiofr;  aii4-i»  sueh  of 
the  cases  enumerated  in  this  section  in  which  triial  Uy.^ory 
is  not  secured  by  the  Constitution  of  the  State,  he  may 

Iiroceed  to  judgment  in  the  first  instance  without  a  jury; 
)ut  on  appeal  the  defendant  shall  be  entitled  to  trial  by 
jury  in  the  Superior  Ooart« 

Sec.  6.    The  Police  Court  shall  have  a  Clerk,  to  be  ap- 
pointed by  the  City  Council  upon  the  nomination  of  the 
Mayor,  who  shall  hold  office  during  the  pleasure  of  the 
(./ouucil;  he  shall  receive  an  annual  salary  of  twelve  hun- 
dred dollars,  payable  monthly  out  of  the  treasury  of  snid 
city,  which  salary  shall  be  full  compensation  for  all  ser- 
vices rendered  by  him.    The  Clerk  snail  keep  a  record  of 
the  proceedings  of  and  issue  all  processes  ordered  by  the 
city  Justices,  or  either  of  them,  or  by  said  Police  Court, 
and  receive  and  pay  weekly  into  the  city  treasury  all  iines 
imposed  by  said  Court.    He  shall  also,  each  month,  render 
to  the  City  Council  an  exact  and  detailed  account,  upon 
oath,  of  all  lines  imposed  and  collected,  and  of  all  lines 
imposed  and  uncollected  since  his  last  report.    He  shall 
prepare  bonds,  justify  bail,  when  the  amount  has  been 
fixed  by  either  of  the  city  Justices,  or  said  Court,  in  cases 
not  exceeding  one  hundred  dollars,  and  may  administer 
and  certify  oaths.    The  Clerk  shall  remain  at  the  Coiut- 
room  of  said  Court  during  business  hours,  and  during  such 
reasonable  times  thereafter  as  may  be  necessary  for  dis- 
charging his  duty.    Before  receiving  his  salary,  each  or 
any  month,  he  snail  make  and  file  with  the  Auditor  an 
afiftdavit  that  he  has  deposited  with  the  City  Treasurer 
all  moneys  that  have  come  to  his  hands  belonging  to  the 
city.    Any  violation  of  this  provision  shall  be  a  misde- 
meanor.   He  shall  give  a  bond,  in  the  sum  of  five  thou- 
sand dollars,  with  at  least  two  sureties,  to  be  approved  by 
the  Mayor,  conditioned  for  the  faithful  discharge  of  the 
duties  of  his  office. 

Sec.  7.  All  fines  and  other  moneys  collected  on  behalf 
of  the  city  in  the  Police  Court,  shall  be  paid  into  the  city 
treasury  on  the  first  Tne  day  of  each  month,  and  all  bills 
for  fees  and  costs  due  the  officers  of  said  Court  shall  be 
reported  to  the  City  Council  each  month. 

Sec.  8.  Booms  and  Dockets.  The  City.  Council  shall 
furnish  a  suitable  room  for  the  holding  of  said  Court,  and 
shall  also  furnish  the  necessary  dockets  and  blanks. 
One  docket  shall  be  styled,  "  The  City  Criminal  Docket," 
in  which  all  the  criminal  business  shall  be  recorded,  aqd 
each  case  shall   be    alphabetically  indei^d.     Anotlrav- 
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docket  shall  be  styled,  **The  City  CivU  Docket,"  and  it 
shall  contain  each  and  every  civil  case  in  which  the  city 
is  a  party,  or  which  is  prosecuted  or  defended  for  her  in- 
terest; and  each  case  snail  be  properly  indexed. 

Sbc.  9.  The  Police  Court  shall  be  always  open,  except 
upon  non-judicial  days,  and  then  for  such  purposes  only 
as  by  law  permitted  or  required  of  other  Courts  of  this 
State. 

Sec.  10.  Appeals  may  be  taken  from  any  judgment  of 
said  Police  Court  to  the  Superior  Court  of  the  county  in 
which  such  city  may  be  located,  in  the  same  manner  in 
which  appeals  are  taken  from  Justices'  Courts  in  like 


.  Sec.  11.  In  all  cases  of  imprisonment  of  persons  con- 
victed in  said  Police  Court  of  any  offense  committed  in 
the  city,  the  persons  so  to  be  imprisoned,  or  by  ordinance 
required  to  labor,  shall  be  imprisoned  in  the  city  jail,  or^ 
if  required  to  labor,  shall  labor  in  the  city. 

Sec.  12.  Said  Courts  shall  have  a  seal,  to  be  furnished 
by  the  city. 

Sec.  13.  City  Cases.  The  city  Justices  shall,  on  the  first 
Tuesday  of  each  month,  make  to  the  City  Council  a  full 
and  complete  report  of  all  the  cases,  civil  and  criminal, 
in  which  the  city  has  an  interest,  or  which  are  required  to 
be  entered  in  the  City  Civil  Docket,  or  the  City  Criminal 
Docket;  such  report  to  be  made  upon  blanks  furnished  by 
the  City  Council,  and  in  such  form  as  they  may  require. 

Sec.  14.  Certified  transcripts  of  the  dockets,  made  by 
the  Clerk  of  the  said  Court,  under  the  seal  of  said  Court, 
shall  be  evidence  in  any  Court  of  this  State  of  the  con- 
tents of  said  docket,  and  all  warrants  and  other  process 
issued  out  of  said  Court,  and  all  acts  done  by  said  Court 
and  certified  under  its  seal,  shall  have  the  same  force  and 
validity  in  any  part  of  this  State  as  though  issued  or  done 
by  any  Court  oi  record  of  this  State. 

Sec.  15.  This  Act  to  go  into  effect  upon  the  expiration 
of  the  term  of  office  ot  the  present  Police  Judge  of  said 
cities,  or  when  a  vacancy  occurs  therein.  [Approved 
March       1885.] 


INDEX. 


[The  xeferenoes  aze  to  the  seotions.] 

Abandoninent— ofohad,  (271. 
Abdnotioii— of  women,  266. 

of  female8,forpiirpofleBof  proBtitatioii,  267. 

joriBdictioii  of  indlotmentB  for,  781. 
Abortion— Administering  dmgg  to  proonre  miBcarriage,  274. 

submitting  to  an  attempt  to  proonre  misoarriage,  275. 

adTertisement  for,  817. 

eTiuenoe  on  trial  for,  1108. 
Ameisoriea— who  are,  82. 

punishment  of,  83. 

Tioiaiion  of  eleotion  laws,  52. 

in  a  duel,  228. 

to  a  lottery,  822. 
,       to  a  misdemeanor,  669. 

jurisdiction  of  indictment  agahist,  791. 

before  the  fact,  same  as  principals,  970. 

and  principals,  dktinotion  Abrogated,  971. 

prosecutecU  though  .principal  has  not  been,  972. 
Aoeideat— act  committed  bj,  26. 
Aeoomplio0— eyidence  of,  1111. 
Aooounti— falsification  of  public,  424. 

of  corporations,  frandulentlv  keeping,  568. 

fUse,  by  consignee,  536. 

Aoeiifatloii--4igainst  oflloers,  to  be  presented  by  grand  Jury, 
758. 
form  of,  769. 

how  transmitted  and  served,  760. 
prosecnting,  if  defendant  does  not  appear,  761. 
defendant  may  demur  or  answer,  762. 
form  of  demurrer  to,  768. 
manner  of  denial  of,  764. 
if  demurrer  oyerruled.  defendant  must  answer,  766. 


764  AOOOBAXIOK— AimCALS. 

AoovMtton— C(mfifiii«cr. 

I^eaof  niiltjofi  $  766. 

parties  to,  entitled  to  prooen  fbr  tritneflfles,  768. 

judgment  on  oonTiotion,  769. 

appeal,  how  taken,  770. 

wnat  proeeeatioii  innat  te  ^j,  88ii' 

in  what  oonrt  tbnnd,  890. 
Acquittal— foreign,  656. 

former,  in  certain  caaea  bar  ta  indictment,  798, 791 

what  is  not  former,  1021. 

what  is  former,  1022. 

efiiBct  of,'for  higher  oflbBie^  1088* 

defendant  discharged  or  not,  on,  1165, 1447. 

ground  for,  1096. 
Action— dismissal  of,  1882. 

continuance  off  1388.  . 

on  undertaking,  712. 

defending  in  ceirtain  cas6B,  162. 
Bee  Obdonal  Action. 
Actt^-oommission  of,  prohibited,  177; 

made  punishable  br  difElarent  proTistotui,  651* 

punishable  under  iorei£n>law,  655. 

establishing  Code,  to  take  effectr  1. 

how  cited,  2i. 

certain,  continued  in  fordey  2&' 

not  retroactiTe,  8. 

enumerated,  which  are  not  repealed,  28. 
Afl^oununent— court  maj  have,  while  jury  ia  deUbmlliig, 

final,  discharges  the  jury,  1148. 
AdulterT— what,  and  how  punished,  note  to,  266. 

conihitation  in«HBe  WBaTom,  p.  714. 
Adulteratioii— of  food,  drugs,  Uq^on,  etc.,  882. 
Advertisement— posting  of,  on  property,  602. 

of  indecent  Dublioations,  Sll. 

of  lottOTv,  823.  .  ' 

for  abortion,  817. 

See  PUBLZGATION.  t    ' 

Affidivit*voluntary,  151, 152.'  ' 

entitUng,  1401,  1460,  1563. 

for  change  of  venue,  1034.  z.    '    '  '  '  '• 

for  examination  on  oommiasion,  1852* 
AlfirmatioB:— 8e»  Oath. 
A<fl*«g — ^Bee  AOCB88OBIE0. 
Amuaementa— certain,  prohibited  on  Sunday,  299. 
Amusements,  plaeea  of--Seo  Thbatbbs. 
Animala^putttig  dead  in  streets,  etc.,  874i. 

poisoning,  596. 


AimCALS— AFFBLLATE  COUBT.  765 

Animal*— Continued.  ,. 

killing,  maiming,  etc.,  $  597. 
cruelty  to— «ee  bTATUtES,  p.  717. 
preventing  cruelty,  acts  continued  in  foroo,  sobdlTlQion 

haying  glanden,  400, 401.  « 

Amwer— to  articleB  of  impeachment,  748.  ^ 

to  arraignment,  990.  } 

See  PiAA.  '*' 

Apothecary— omitting  to  or  wrongAiUf  labeling  drogB,  880. 
Appeal— how  taken  onjudgment  of  xomoyal  from  ofiSoej,  770. 

who  may  take,  1285.  «  -' 

parties,  how  dengnaied  on,  1286.  *' 

when  may  be  taken  by  defendant,  1287. 

when  may  be  taken  by  the  people,  128a.  || 

when  taken,  1289,14%.  ? 

how  taken,  1240,1467. 

notice  of,  how  eenred,  1241.  * 

effect  of,  by  the  people,  1242. 

effectof,  by  defendant,  1248.  % 

duty  of  clcffks  upon,  1246. 

certificate  of  appellate  Court  to  be  filed,  1248.    ' 

duty  of  sheriff  theieon,  1244. 

to  restore  the  defendant,  1245. 

dismissal  of,  for  irregularity,  1248. 

dismissal  of,  feat  want  of  return,  1249. 

when  to  be  heard  and  determined,  1252. 

argument  of,  1258. 

number  of  counsel  to  be  heard  on,  1254. 

appearance  of  defendant  not  necessary  on«  1266u 

juogmenton,  1258. 

what  may  be  renewed  on,  1269. 

power  of  appellate  Court  on,  1260. 

where  new  mal  to  be  had  on,  1261, 1469. 

baU  on,  1278,1291. 

statement  on,  1468. 

proceedings,  if  dismissed,  1470. 

qualifications,  and  how  put  in,  1292. 
Appearance— of  defendant  on  impeachment,  743*  * 

of  defendant  to  answer  accusation,  761. 

of  defendant  for  arraignment,  977. 

of  defendant  on  trial,  1048. 

of  defendant  when  jury  renders  verdiot,  114f. 

of  defendant  on  appeal  not  required,  1255. 

of  corporations  to  answer  charge,  1396. 
Appellate  Oonrt-i^resence  of  defendant  not  required  in*  1256«« 


judgment  of,  1268,  1260. 

JB  "  •     -  ■  - 


judgment  of,  how  entered  and  remitted,  1264. 
when  jurisdiction  of,  ceases,  1265. 


:e6 

Aroohifattt   hnying,  to  office,  |78. 

leotiTing  lewvd  for,  74. 
illllirtHlnoi    ■Ii1ln[r  to  aeeert,  and  hsrboriiig,  646.. 
Ao'iiodwiti    deetroying  or  injuring,  607. 
A»itrii&ir-^proper  ftttempti  to  inflnenoe,  95. 

Ammmt— to  Jury/ 1005. 

oa'appeiu,  1254. 
Armt— having  mlawfnl  potawMimi  of,  442. 

•eUingBtile,  448. 
ArM»-deflned,447. 

ownership  of  the  boilding,  452. 

doneee  07,468,464. 

PQDiBhment  of ,  456. 

t^bntning"  defined,  451. 
AmignBMat-of  defendant,  when  indietment  or  infoi  joatioa 
filed,  976. 

defendant,  when  to  be  pnesent  at,  977. 

izin onstoay,  mnat  be  ptbdnoedi  978. 

if  disoharged,  bench  warrant  to  ie»ae,  979. 

jniiflt  he  informed  of  his  rights  on,  987. 

how  made,  988. 

proceedings  on,  in  certain  case,  989. 

time  allowed,  and  how  defendant  may  answer,  990. 

for  Judgment,  1200. 
it— dnoers  refusing  to  make,  142. 

making  without  lawful  authority,  146. 

refiising  to  idd  officer  in  making,  150. 

defined,  884. 

defendant  taken  before  magistrate,  825. 

how  made  and  what  restraint  allowed,  835. 

by  peace  officers,  836. 

by  priyate  persons,  837. 

magistrates  may  order,  888. 

persons  making,  may  summon  aid,  839. 

when  may  be  made,  840. 

how  made,  841. 

if  made  on  warrant,  it  must  be  shown,  842 

what  force  may  be  used,  843. 

doors  and  windows  may  be  broken,  844,  845. 

weapons  may  be  taken  from  person  arrested,  846ii 

duty  of  private  person  making,  847. 

du^  of  officer  making,  with  warrant,  848. 

when  made  with  warrant,  849. 

of  defendant,  after  judgment,  1199. 

of  fugitives  from  justice,  1550. 

'  rtelezraph,  850. 

""   I  copy  served  by,  851. 


1BSE8I  OF  ihdohxnt^bazl.  767 

See  WABBA2IT  OF  Absxst. 
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Judge  may  take»  U91. 

admitting  fbgitiTes  from  Juatioe  to,  1663. 

8oe  SXOUBITT. 

Baker— see  Bumdat.    Statutes,  p.  746. 
Ballast— throwing  OTerboard  in  harbors,  eto.,  618. 
Ballots— altering,  changing,  destroying,  eto.,  45, 48i» 

See  jBLBonoir. 
Ballot  Box—see  ELsoxzinr. 
Barber— see  Busdat. 
BarratTT— defined,  158. 

what  proof  reauiredt  159. 
Battery— defined,  2fi. 

punishment  of,  243. 
Bawdy  House— keeping  or  residing  toi  815 

Bee  Ill-Famb. 
Beaoons— remoTing,  609. 

mooring  vessels  to,  614. 
r— «ee  Omu). 
rarrant— when  must  issue,  933, 979. 

by  whom  and  how  issoed,  934»  980. 

form  of,  935,  981. 

service  of,  936,  983. 

direction  in,  if  ofibnso  is  bailable,  982. 

when  must  issue  after  judgment^  1196, 

form  of,  1197. 


service  of,  4 1198. 
Bettiag—on  Sections,  60. 
JUM-^f  officer  eummoninff  Jury,  1064. 

groimd  of  ohaUenffe  for  implied,  lOTi. 

SUI  for  actual,  1684. 
BIgaay— defined,  381,  282. 

pttaishment  of,  M8. 

Jiirlsdiction  of  indictment  fat,  785. 

OTide&ce  on  trial  for,  1106. 
Bill— making  or  uttering  fiotitioaB.  476. 

weaenting  false,  to  pnblio  officer  liar  payment,  12,  r. 

ateringdraftof.inljegialatnre,  88. 

altering  enioUed  copy  of,  84. 
Bill  of  Ezoeptioas— in  what  caees  may  be  taken,  1170.^ 

when  to  be  settled  and  signed,  1171*  ^ 

what  to  contain,  1175. 

proceedings  in,  settlement  of,  1174. 
See  ExoxpnoNB, 
BUI  of  UaingH^trqjing,  865. 

making  talse,  641. 

issuing  fiotitions,  677. 

erroneous,  issued  in  good  fUih,  679.  V 

issuedbywarehouse,  must  be  canceled,  when,  882;«  : 
Birdi— killing,  trapping*  etc.,  in  cemeteries,  698. 

killing  mocking  birds,  act  of  1872,  note  to,  626. 
Bee  Gakb  Laws,  firom  section  626  to  627.    . 
Birth  of  Child— fraudulent  pretenses  as  to,  166.  ^ 

BoUen— see  Stsavboatb,  849. 
Band»— forgery  of,  470. 

See  Seoubitt;  Bail. 
Books— obscene,  etc.,  fh>m  section  811  to  816. 

See  PUBLIGATIOK. 

Braadt— altering  or  defacing,  867. 

Brlbory— of  members  of  lefi^ative  caucuses,  87. 

of  execuTtie  officers,  67. 

of  members.of  the  Legislature,  85,  86. 

of  Jurors,  judicial  officers,  referees,  etc,  92.> 

of  witnesses,  137, 188. 

of  certain  officers,  165.  ^^     . . -.  ^ 

of  telegraph  operator,  841. 
BribOl-defined:  7.  *^ 

asking  or  tecelTing.  68. 
BridifO— maintafning,  umawAilly,  885. 

fiuit  riding  or  driying  on,  888. 
'  gtoU,  without 
qurytorailn 

injury  to,  688^ 

bnmmg,  600. 
PnvAL  Appsvnix^-es. 
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BrUg»-47MiMtfd. 

dettroyiagor  injaiisg,  f  607. 
Bvna7-436e  Osna  AOAZNsr  Kavcbb. 
BuuiBg'— -whftt  deemed,  in  biiri^Un^  408. 

^iAbabHed,"  defined,  449. 

ovmexBhipof,  in  cue  of  ftiMn,  468. 

bnndag,  not  la^eel  of  tiwn,  600. 

mingganpowder  in  destn^ing  or  injnzingt  COt« 
Biioy»— removing,  609. 

mooring  Teeiela  to,  €14. 
Bom  4nd  Baaeons— protection  of,  leo  SxAnm,  p.  7SI* 
Bnrosn  of  Proof— when,  shifts  on  trial  for  mnrder*  1100. 
Bnrglar7*-defined,  459. 

degrees  of,  460, 

penalty  for,  461. 

nayins  burglars'  tools  nHh  Intent  to  conunil^  466^ 

Jorisdiction  of  indictment  for,  in  certain  cassa,  786. 
Birglan'  Tools— having,  in  possession,  466. 
Burial— sea  Dead  Body  ;  IimsBMZRT. 
Burning— defined.  451. 

building  not  snMoct  to  anon,  60O, 

bridge,  600. 
Buttsr^fVand  in  sale  of,  see  SrAnms,  p.  76L 
Bnyinff  Bamanda— in  snit,  by  attorney,  161. 
Galanaar— to  be  prepared  by  clerik  of  coorl^  10I7. 

order  of,  dlsposinff  of  issnes  cm.  1048. 
OuBp  Xaeting— selling  liauors  at,  804, 80&. 
Gsaal— see  Wateb,  69%  607. 
CSuidy— adnlteration  of,  401. 
Capitol— keeping  liquor  in,  1C2. 

sale  of  in,  see  BrATom,  p.  746L 
Cmmio    aiiu  NuiSAROB,  874. 
Cnds-Hiee  OAXBLOfo.  832. 
Gmal— {^ocurins  interoonrso,  266^ 

abose  of  children,  967. 
Clurritts— refoaing  to  reoeiye  passengers,  866w 
OaCfr-nmnin)^  freight,  before  passenger,  892. 

See  BAizjtOAS& 
OMto-nOUing,  bearing  trade  ntrla,  884. 
Csmstoriea-defaoing  tombs,  eio.,  in,  2M. 

killing  birds  in,  69& 
Osrtificato   given  fhlsely  by  poblio  ofBoeia,  167. 

of  ma^trates,  on  depositions,  1891 
OhaUango— grand  ^roi^  acting  after  U  has  bean  aEloirc4  ^^ 

to  panel  or  individual  grand  juror,  894. 

cause  of,  to  panel  of  grand  Jury,  89&. 
lof,  to  grand  Juror,  896w 


> 


tmiAZNOS— obbat;  771 

lOAimer  ot  jU^kizur  And  ttying,  ^  897. 

dfickion  tbon,  ^8. 

efliM)4  of  auowing,  to  gnod  Jury  panel,  899. 

eSBud  of  allowiQg>  to  gfand  Juror,  900. 

obJootioDs  to  grand  jury  can  only  be  tdoea  by,  9Q9U 

deonltioaanddiTurionof,  1055. 

de^dutts  must  Join  in,  lOM* 

to  pinel  defined,  1058. 

to  panel,  upon  what  fonnded,  10S9. 

to  panel,  when  and  bow  talcen,  1060. 

if  eaffioi0nqTof,deni(id,  adyersepar^majexoep^  KMU 

if  pyermle^  eourt  may  allow  denial,  10^ 

dflbial^f,  how  madeand  trial  of;  1063. 

wbomaybeexanunedotitnalof,  1063. 

for  blaa,  when  Jury  is  aonunoned  but  not  dziMm*  1064. 

if  allowed.  Jury  to  be  disobarKed,  1066. 

4efe|adant  to  be  informed  of  pis  right  to,  1068. 

to  individttal  Juroza,  kinds  of,  1067. 

when  taken,  1068. 

poieinptoiy>  what  and  how  taken,  1069. 

monb^  or  peremptoiy,  allowed,  1070. 

for  canae,  definition  and  kinds  o^  1071* 

general  oaoses  of,  1071. 

narticnlar  oauaea  of,  1078. 

lor  impUed  bi^s,  ground  of,  107i. 

«3(egipaionno;feag9oundof,  1076. 

canflenothowrataMi  1076. 

bow  tried,  ^078. 

triev  of,  bow  appointed,  1079.  [Bepoaled.] 

oat^i  of  triars  oft  1080.   {BepeatodO         * 

Juroiraswitneason,  1061. 

rulee  of  ovidenoe  on  trials  of,  1069, 

bow  determined  and  entered,  1068. 

for  M^nalbias,  instructions  to  tners  oft  1081  [BmaledO 

▼drdipt  of  trien  oft  add  its  eilect,  1085.    [QepedM.] 

iliptpyd«fend«a^  and  then  by  the  people,  Ifm* 

order  oft- 1087. 

peremptory,  may  be  taken,  wben,  2068. 

minutes  oft  to  be  entered  In  Jnd^nent  1297. 

' ^fseeDiTnL;  Fbizk  S^gbt. 

u^^eel&PTiMQ  DgnrATma. 

ff  Veniia<-«ee  TxinTB. 

of  court  to  graud  jxixy,  905. 
of  eourt  ;bo  trial  jury,  1127.  *" 

of  court  to  Jury  on  trial  of  question  of  inflanilj,  1S69* 
oyeroharge  by  railroad  ofQcer,  625. 
GilMit— conspiracy  to,  182. 

oflEbnses  by  a  cheat*  ih>m'8eotion  628  to  685. 
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OhadB— Ibigtrj  of.  4  470. 

nuking  or  uttering  ileiiiioiii»  476. 
Ciwaia   fraiia  in  iale  of,  see  BiATuaa^jx  ISL 
flhtlA   iimir^'Mtt  trf  fttrmTnlttinr  mmr,  Tf 

fidaepretenseeMtobirmof,  154L 

•obftUtatingoiie,  foranoUier,  157. 

omitting  loproyide  with  neoeButiee,  210. 

emploTmeniof,  in  mendicant  hniiiMW,  27&» 

deiertbg.7M. 

oamal  abase  of;  267. 

see  OmLDBBT. 
Child  Stealing — pensify  fbr»  S78. 

JnrisdicQon  of  indictment  for,  79L 
Ghildran— edncatioual  rights  of,  see  &xazctb»  p.  72L  , 

cmeliy  to,  see  SrATinxB,  p.  726. 

admission  to  saloons,  etc.,  see  SrATcm,  p.  782. 

destitute,  wandering,  or  mendicant,  see  &ZATCXBB»pt.  733. 
M»— brin^dng  into  the  State,  174. 

ill-fame,  houses  of,  actaeontlnued  in  foKoe>sabdiT.  7, 23. 

oorporations  ilot  to  employ,  178»  179. 

emplOTment  of,  amisdiemeanor,  179. 
Qtlaa  ana  Oountiles— oonsolidating  acts  continued*  sntw  2;  28. 
Civil  Death— of  oonyict,  6791 
Civil  Bomediaa— preserved,  9. 
Civil  Sights— of  convict  suspended,  673. 

limitation  on  same,  674. 
Clariok-embezzlement  bj,  508L 

to  prepare  calendar  of  issues,  1047* 

to  record  with  Judgment,  what,  1207» 

duty  ofy  on  appeal,  1244. 

of  State  Prison,  duty  of,  1578. 
Ctodft— when  tskes  efEbct,  2. 

not  retroactive.  8. 

construction  of,  4. 

efilMt  of,  on  past  of&nses,  5^  i6. 

same  construed,  section  4478  to  4484. 

publication  of.  4494. 
Co*]>6i0ndanti— must  unite  in  disIIengB,  1066L 

as  witnesses,  109d. 
Coareioii— married  women,  2<L 
Cohabitation— in  adultery,  see  Sxatuzb,  pw  714, 
Coift-oounterfeiting,  477. 

possessing  or  receiving  counterfeit,  47d» 
Oollisiona-deaSifrom,  86& 
Commission— examination  of  witnesses  on,  184SL 

defined,  1851. 

directions  as  to  return  of,  1356, 

how  executed,  1857. 

how  returned,  1868, 1852. 


ommittntoiT— <x>imifST. 


iis 


when  and  how  filed,  $  I860. 

to  be  open  for  iii8|)ection,  1$61. 
OommitiMnt— on  poetponement  of  flxaminatinn,  868. 

form  of,  863,  877. 

when  and  how  made,  872. 

order  for,  878. 

order  for  bail  on,  876,  < 

how  made  and  to  whom  deUvered,  878.  > 

recommitted,  when,  1188,  1310. 

to  asylum,  when  insane,  1870. 

of.  f ogitiTes  from  Jostioe,  1^60, 1651. 
CSommon  Barratry— aee  jSabbatbt. 
Oommon  Oarrien— aee  CAHBimw, 

Oammon  Law— role  of  strict  conatmctioa  not  appUcaUe,  i. 
Cammnnloatlffinr-privileged,  266. 

nnaatbori2ed,witfioonTictB,  171. 
CommntatioA  of  ientcnoa   power  of  CtoTomor  to  gran^  1417. 

prisoners  may  earn,  1690, 1691. 
See  Cbeditb. 
OompUdnaat— defined.  806. 

of  threatened  ofBansemnst  be  examined,  702. 

on  application  for  search  warrant,  1626. 
Complaint— before  magistrate,  701. 

beforejnstice's  and  police  court,  1426. 
See  AoonsATiov. 
OraipomidUig  Crimat— penalty  for,  168, 
Gompnunise— of  certain  offenses,  may  be  made,  1877, 1879. 

to  be  Inr  permission  of  the  court,  1378. 

order  thereon  bar  to  another  prosecution,  1878. 


OompnlsioB— see  Dubbbs. 
G6naaetof  Jn 


et  of  Jnry— after  cause  submitted,  from  sec.  1186  to  1148. 
Oonscienoa— cnmes  against,  from  section  299  to  807. 
Obnsdousnesi— act  committed  without,  26. 
Oonipiraey— criminal,  defined  and  punished*  182. 

none  other  punishable  criminally,  183. 

overt  act»  when  necessary,  184. 

evidence  onirial  for,  1104. 
Constable— purchasing  judgment,  97. 

suffermgnrisoner  to  escape,  108. 

refusing  to  arrest  or  recefve  accused  partifi8>  142. 
See  Pbaob  OmcxB. 
Ooastnieti0&— of  code,  4. 

of  terms  used  in  this  code,  7. 

See  BuiJB,  etc.,  section  4478  to  4484. 

of  act  establishing  this  code,  24. 
Contampt— when  Griminal,  166. 

how  punishable.  667. 

courw  of  justice  to  punish  for,  12. 
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2S5Sl^^i^^  Bftftto  Botfd'of  ]fi«MidxMn  1MB.  f  411. 

keeping  fUae  Mponate.  eto.|  i2A. 
Cbttfrnwaiii   forgwyof,  470. 

ftMmleotilHn. 
OOBvitl— 4Uunitborieed  oommniiiiiiitlaa  wlili»  17L 

importiittf  foreign,  178. 

wu  righto  of,  Biupend^d*  678, 

penon  of,  protected.  67(1, 

0*7  eftm  oommntatton  of  sentenoe^  1690»  166(L 

oi?U  death  of,  674. 

Umitotion  oo,  67^ 

foorfBitaree  by,  677. 

when  term  or  imprisonment  oommenoei»  670» 

imprisoned  for  life,  671. 

Ime  may  be  added,  67S. 

when  insane,  1221.1224. 

when  enciente,  1226, 1226. 

tfanmrtation  to  State  Prison,  1586. 

oreditB  for  eood  behavior,  1690. , 

cost  of  trials  of,  aee  Btatdixb,  p.  746. 
Oonviotion— foreign,  666. 

foreign,  for  former  oflbnse,  668. 

no  person  to  be  ponished  except  on  legil>  68L 

how  obtained,  689. 

on  impeachment,  746. 

of  pQDlio  officers,  removal,  760. 

autrefois,  in  certain  case,  bar  to  indietdltait^  798|  794. 

of  higher  offense,  effect  of,  1028. 

when  doubt  eiisto  as  to  degree,  1097. 

on  nncorroborated  testimony  of  acoomplioe,  1111. 

of  lesser  ofifense,  or  attempt,  1158. 

proceedings  upon  general  verdict  of,  1165, 1446. 

proofof  autrefois  in  mitigation,  etc.,  of  punishment^  1291 

Judgment  on,  1207. 

of  corporations,  1897. 

previous,  how  pleaded,  696. 

previous,  to  be  found  in  verdiotk  1158. 
Ctonmer^-duties  of,  1610, 1617. 
Ctanmer's  Inquest— proceedings  on,  1610. 

Jurors  to  be  sworn,  1511. 

witnesses  to  be  summoned,  1612. 

witnesses  compelled  to  attend,  1618* 

Terdiot  of  Jury,  1514. 

testimony  in  writing,  where  filedi  1515b 

ezceptioBS,  1516. 

coroner  to  issue  wfljn^ant,  1517. 

form  of  warrant,  1518.    - 

warrant,  how  seryed^  1SI9. 


aoraMr>t  Jiunr^-aee  CoBoiciK's  BR2xnMr;  Jim.. 
Oomriftai-^zibiDff  trostses  of,  $  168, 

—^TzlementDyoffioew  of,  SOL 

I  In  subBcnption  of  stock  of,  567. . 

)  in  ormmization  or  inoreasing  caj^tal,  668, 

unatithoriacia  use  of  names  in  proi^eocas,  650. 

misoonductof  directors  of  stock,  560. 

offloer  of  savings  bank  overdrawing  aooonnii  561. 

finrads  in  keeping  accounts,  5^. 

pablisbing  falflo  reports  of  oonditioq,  504. 

must  permit  inspection  of  books,  666. 

railway,  contraotmg  debt  bevond  its  means,  566. 

dsbi  so  contracted  not  inraiid,  567. 

director  of,  presumed  to  know  its  condition,  568. 

director  of,  at  meeting,  when  presumed  to  assent,  569. 

director  of,  when  absent*  when  presumed  to  assent,  570. 

foreign*  571. 

diieo^r  of,  defined,  6T2. 

proceedings  against,  18D0. 

summons  on,  1890. 

form  of  summons,  1891. 

summons,  how  and  when  served  on,  1392* 

examination  of  charife  against,  1898. 

grand  Jury,  to  investigate  charge  against*  1895, 

appearance  and  plea,  1396. 

ffiie  on  conviction,  how  collected,  1897. 

acts  for  organization,  not  repealed  but  continued  in 
force,  subdivision  1,  23. 

misrepresentation  of  officers  of,  see  Statutbs,  p.  731. 

ial  on,  transfer  of  stock,  see  Staxutbs,  p,  198, 
OorpM— flce  Bbad  Body. 
annpU7r-d.6fined,  7. 
Gwte— order  for  prosecutor  to  pay,  1441, 

when  prosecutor  to  pay,  1^. 
Oonaiel— light  of  defendant  as  regards,  868, 869. 

number  of,  to  argue  to  jury,  1095. 

number  of,  to  arguo  on  appeal,  1254. 
Bee  ATTomoEX. 
Ommtedbiting— coin,  bullion,  etc.,  477. 

punishment  of,  478. 

possession  or  receiving  counterfeit  coin,  479. 

making  or  possessing  dies  or  plates  for,  480. 

trade  marks,  350. 

quicksilver  stamps,  366. 
*    railroad  ticket,  etc.,  481 
Gontinnance— when  and  how  ordered,  1388. 
County  Court-appeals  to,  1466. 

See  CouBT ;  Apfellatjb  Ooubt. 
County  Jail»— by  whom  kept  and  for  whi^t  used,  159T* .    . 
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OraB^  7all»-^ofiflmi«(i. 

looma  requiied  in,  i  109S. 

mitfonentoboclaiBmedin,  1599. 

iberiff  to  reodye  United  Btetes  prisonen ,  leOL 

keeper  of,  answenble  for  keeping  U.  8. jniaoaers,  1003. 

prifloneni  committed  mast  be  confined,  IGOO. 

of  oontignonB  county,  wben  maj  be  med,  1603. 

of  contigaoos  coontj,  wben  to  cease  to  be  naed,  lOOB. 

prifloners  to  be  letomed  to  proper  county,  1606. 

prisoners  maj  be  lemored  in  case  of  fire  or  peBtOenoe, 
1607.  16(B.  ^ 

gnard  for,  1610. 

aheriif  to  receive  all  persons  duly  committed*  16U. 

prisoners,  when  not  to  be  received,  1612. 

prisoners  in,  required  to  labor,  1613. 

rules  and  r^pilations  therefor,  1614. 

See  Jails;  Jazleb;  Ekefeb:  Sbbbiff. 
Osunty  Judge— indictment  against,  where  transmitted*  1029.    . 

Bee  ILLamnuTB. 
Oonrt—criminal,  contempt  of,  166. 

assault  in  presence  of,  710. 

charge  of,  to  grand  Jury,  005. 

authority  of,  on  removal  of  action,  10J8. 

when  has  not  jurisdiction,  mav  discharge  Jury,  UIB. 

proceedings  in  such  cases,  1113^  1114. 

to  decide  questions  of  law,  1124, 1126. 

churge  of,  to  jury,  1127. 

may  adjourn  from  time  to  time  when  Jury  is  oat,  1142. 

when  may  order  reconsideration  of  verdict,  1160. 

may  arrest  Jud^ent  wkhout  motion,  1186. 

when  to  detemune  degree  of  crime,  1192. 

may  make  summary  inquiry  for  mitigation,  etc.,  of  pon* 

iahment,  1203.       ^     ^     '  -^ 

charge  of,  to  J  ury,  on  trial ;  insanity,  1369. 

when  may  order  dismissal  of  action,  1382,  1884. 

police,  No.  2,  of  San  Francisco,  see  SrAitPiEStp.  760. 
See  Affellatb  Coubt  ;  Coukty  Goubt  ;  Jxjsamat 
Goubt;  Poligb  Goubt. 
Courtt-Xartial— authority  of,  preserved,  11. 
Creditora— attempting  to  defraud,  154. 
Credits— for  good  behavior  of  prisoners,  allowed,  1590, 1591. 

how  forfeited,  1691.         

See  GoxMUTATioii  of  Sbntjemce,  Sxatutx. 
(Mma  Against  Hatnre   assault  with  intent  to  commit  220. 

punishment  of,  286. 

penetration  sufficient  to  complete,  287. 
Cfinws-deflned,  15. 

how  divided,  16. 

must  be  uni^  of  act  and  intent,  90, 


m 

Orimnt    rrmfiTitfrff 

who  ftie  capable  of  oommitting^  (  20» 

oompoimding,  158. 

eao^Anov  to  ooiximit»  182. 

attemptB  to  commit,  663,  661>  66S. 

no  one  punishable  for,  except  on  conTiotion>  681* 

how  prosecuted,  682. 

Testndnt  allowed  of  person  charged  with,  688. 

lawftil  resistance  to  commission  of,  682, 688,  GH» 

prerention  of,  697. 

furisdiction  of,  committed  in  the  state.  777. 

jurisdiction  of,  commenced  out  of,  and  completed  in  <ho 

state,  778, 
Jurisdiction  of,  committed  partly  in  two  counties,  781, 
jurisdiction  of,  committed  on  boundary  linct  eto.»  193^- 
jurisdiction  of,  committed  on  a  vess^  783* 
jury  to  find  degree  of,  1157. 
certain,  may  be  compromised,  1877. 

See  f^LONT;   JlIlSDSliBAHQIb 

dimiaal  Aetion-deflned,  683. 

how  prosecuted,  684. 

party  prosecuted,  how  known,  685* 

righto  of  defendant  in,  686. 

no  person  to  be  a  witness  against  hinuielff  688. 

limitation  of,  799,  800,  801,  802. 

removal  of,  before  trial,  1(^. 

application  for  removal  of,  103A, 

application  for  removal,  when  granted,  1085b 

rules  of  evidence  in,  1102. 

who  may  be  witnesses  in,  1820,  1821, 1S22»  1823» 

dismissal  of,  1382. 
'  Bee  TbiUu 
Oropt— Injuries  to  standizig,  604. 
Cruelty  to  Animals— see  BTATmxs,  p.  717. 

to  children,  see  Statutes,  p.  726. 
CaUe  Air— see  Statutes,  p.  726. 
Damages— civil  remedy  for,  9. 
IHuns— injuring  or  destroying,  607. 
Dead— see  Statutes;  DisiNTBXNt;  p.  748. 
Dead  Body— unlawful  mutilation  or  removal  of,  290* 

unlawful  removal  of,  for  dissection,  291. 

who  are  charged  with  buying,  292. 

punishment  lor  omittinff  to  bury,  298. 

who  is  entitled  to  custody  of,  294. 

arresting  or  attaching,  295. 
Deadly  Weapona— exhibitin^^  in  a  rude  manner,  417. 

having  in  possession  with  intent  to  assault,  ifft^ 

may  be  taken  from  personarrested*  646» 
See  AssAVi/r, 


^6  *"■  toicni-^mmiuitT. 

BMtl^— of  padgr  !i4«edin  mmder,  (  194. 

^raxnnt  of  eteoiition  on  jndgment  of,  12U7. 

duties  of  Judges  on  passing  sentence  of,  12JL8. 

duij  of  goVemor  on  receivi|igcopy  of  judgmspi  of«  1A19* 

senienoe,  when  suspended,  1220. 

ssttteneoln  force  l)ut  not  executed,  1227« 

punishment  ol  how  inflicted,  1228. 

pqirishnifflt  TOen  to  tske  pl»pe  and  who  pruqnt  9i,  XSttg. 

uon  enolosion,  868. 

from  cduision,  860. 

flrom  ikiJaohieTOtts  toimal,  899. 

ciTil,  of  oonTici»  87i. 

Judgment  of,  sospended  only  hj  ocder  of  BuppemeOcmrft 
or  Judfle  thereof,  1243. 

wlieii  oouTiot  inssne,  secttmis  1221  to  1224. 

when  convict  "endente,**  122S,  1226. 
Deftth  Warrant— on  Judgment  of  death,  1217. 

return  upon,  after  execution,  1230. 
Dfbt— certain,  lUsgidly  contracted,  not  xnviUd,  ff67. 

evidence  of,  subject  of  emhez^ement,  510. 
Debtor— fraudulently  concealing  his  propeKliy>  154» 
Deoeiviar-witnoes,  188. 
PsfiietrHin  indictments,  960. 

in  form  of  writ  of  habeas  corpus,  I486. 
BslJNldant— fraudulently  concealing  his  properly,  IjUS. 

par^  prosecuted  vnown  as,  685. 

jri^tS  of>  in  crimimJ  action,  C86. 

not  to  be  unnecessarQy  restrained  beft«e  convioti6n»B68l, 

not  to  be  witness  sKamst  bixoself,  688. 
On  XKPE^oinfEMT-HierTice  on,  on  impeachment ^isl,  740,  Til, 

proceedings  against,  ou  failure  to  appear,  742, 

rmy,  after  appearance,  answer  or  demur,  748. 

if  oemurrer  overruled*  must  answer,  744. 
Ok  Tbiaus  fob  Bemovaii  fbox  Offiob— service  oUt  760. 

failing  to  appear^  proceedings  against,  761. 

may  demur  or  deny  the  eccosauon,  762» 

form  of  objection,  763. 

manner  of  denial,  764. 

if  objections  overruled,  must  answer,  765. 

proceedings,  if  pleads  guilty,  refuses  to  answer,  or  da^ 

fir  Cbzmznaii  AonoMB— on  arrest,  must  be  taken  before  whfti 
magistrate,  821,  822,  824. 
admission  to  baU,  822,  829,  862. 
must  be  taken  before  magistrate  immediately,  82S. 
where  is  taken  before  another  magistrate,  82o. 
most  beiiUbrmed  of  charge  and  his  rights,  858. 
must  be  auewed  time  to  procure  counsel,  869. 
examination  of;  when  to  proceed,  860. 


When  to  bd  committed  fdr  ezttminatUm  or  discbairged  on 
baU,  $862. 

dipoBitioii  miut  be  xesd  to,  863. 

-witDesBes  mtuit  be  exAminea  in  presenoe  o^  86S. 

mkj  produce  witnesses,  $68. 

when  and  how  discharged,  871. 

when  and  how  committed,  872. 

when  idictment  is  found  and  he  not  in  oustody,  MS, 

name  of,  in  indictment,  068, 

mnpi  be  arraigned,  where,  976. 

presence  at  arraignlnent,  977. 

must  be  allowed  time  to  answer,  990. 

may  show  all  facts  tending  to  defense,  1029. 
.  refusing  to  plead,  1024. 

presence  of,  when  necesawy  on  trial,  1043. 

entitled  to  two  days  to  prepare  for  trial,  10I9. 

when  there  are  seyeral,  tney  oaanot  sever  In  challeng- 
ing, 1066. 

must  be  informed  of  his  right  to  challenge,  1066. 

presumption  of  innocence  of,  1096. 

reasonable  doubt  as  to  guilt  of,  1096, 1097. 

diachaffgjng  one  of  several,  before  verdict,  for  witness, 

discharged,  vlien  action  does  not  constitnto  od^nse,  1117. 

on  bail,  appears  lor  trial,  may  be  committed,  1129. 

presence  of,  (m.  rendering  yerdict,  1148. 

'verdiet  as  to  some,  and  another  trial  to  others,  1160. 

irinn  to  be  discharged  or  not,  on  verdict  of  acquittal,  1165. 

irtien  to  be  held  or  discharged,  1188. 

pnseDoe  of,  at  judgment^  1198. 

Aow  brought  before  court  fbrjudgmei)t>  1194*  1195. 

arvBBt  of,  li9», 

arral0ime&i  for  Judgment,  1200. 

may  diow  cause  why  Jockpoaeni  not  piODOonoed,  1201. 

in  what  cases  may  appeal,  1237. 

pnatitoe^rf,  notnecessary  onain?^  ^^^^ 

when  to  be  discharged  4iq  reifwaal  of  Judgment,  136^ 

surrender  of,  by  bail,  1800. 

by  whom  arrested  for  puzpoie  of  surrender,  ISQl. 

as  wilness,  1823. 

light  ol  to  oonditional  ffiamhisitlmi  of  wiUmm,  1836, 

1887.' 
fight  of,  to  eamlnatidn  of  witneaaes  on  commission, 

1849,  1850. 
most  be  discliafgad,  If  aciioQ  diadiaTged,  1884. 
.   vrtienmayboteamiedinpieaeaoeofmagb 
Inaanity  of,  1867-73.  ^^ 

1MBltttms-H»r  terms  employed  In  the  code,  7. 
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Dftflnttfiwii    Oontimied, 

crime  and  oflbnae,  (15. 

felony  and  misdemeanor,  17. 
]>efraud— intent  to,  8, 
]>egTtf  of  Orlmft-^TCMonable  doubt  m  to,  109T. 

jury  to  find,  1167. 

court  to  determinev  upon  plea  of  gniltyi  1192. 

of  murder,  189. 

of  burglary,  400. 
Demurrer— to  arddea  of  Impeachment,  748. 

if  toimpeachment,  orerruled,  must  anawer,  74^ 

to  accusation  against  officers,  782, 788. 

pleading  on  part  of  defendant,  1002. 

to  indictment,  when  put  in,  1008. 

grounds  of,  1004. 

bow  put  in,  and  its  form,  1006. 

when  heard,  1006. 

Judgment  on.  1007. 

when  allowed,  bar  to  another  prosecution,  1008L 

resubmission  of  case  to  grand  Jury  afber,  1009. 

when  defendant  discharged  on,  1009. 

if  disallowed,  1011. 

when  grounds  of,  must  or  may  be  taken,  1012. 
Denial— of  accusation,  762.  <; 

form  of,  763. 

manner  of,  764. 
Depose— embraces  every  mode  of  written  statement,  7. 
Deposit— officerTeceiYing,  in  insolvent  bank,  562.  [Bepesled.] 

instead  of  bail,  when  and  how  made,  1296. 1298. 

how  to  be  applied,  1297. 

when  forfeited,  how  disposed  of,  1808. 
Deposition— when  deemed  complete,  124. 

of  informers  of  threatened  ofEense,  702.  ^ 

of  complainant,  811. 

such  must  contain  what,  812. 

must  be  read  to  defendant  on  examination,  864, 

in  cases  of  homicide,  869, 

l^  whom  and  how  kept,  870. 

to  be  returned  to  court,  883, 841. 

of  witnesses,  on  conditional  examination,  1848. 

such  to  be  transmitted  to  rlerk,  1344. 

when  may  be  read  in  evidence,  1815  1862. 

of  imprisoned  witness,  1846. 

of  charges  against  corporationsii094.  .    r 

defectively  entitled,  l&l. 

for  search  warrant,  to  contain  what,  1527. 

such  to  be  returned  to  county  court,  16^.    ,      ' 

See  Examination  ON  OoHMXSBXOir,  lflt4Mi9v 
Desertion— see  Aj^ANBaRKBNT;  Seamen. 
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Detainer— nnlawful,  ^  418. 

IMet—maklng  or  poasessing,  for  coiinterfeitiiig>  480. 
IMreetor— of  corporations,  definecU  672* 
See  Oobpobahons. 

■one  of  eeveril  ciefeiidaatB»  for  i?ite«M,  1O09>  1100 
[bet  of  each,  UOl. 
of  jnrr  in  certain  cases,  1113,  1189,  1140,  UU,  1148. 
of  defendant,  862,  871, 1164, 1188, 1262, 1884, 1487, 1488. 
of  fngitlTeB  from  jnstioe,  1656. 
JMteaM— public  exposure  of  persons  afflicted  yti&t  cioat^plfnis, 

PiTflran^hliMMTWiit— ^f  legislator,  88. 

for  embesdlement  or  falsifying  aoootmts*  42^  614» 

fighting  duel,  228. 
IHsnise— wearinff  of,  185. 
JUstnterment  of  Bodiei— see  Statutbs,  p.  748. 
I  Dismissal— of  charge  by  grand  jnry,  eilbot  of,  042. 

of  an  appeal,  1248,  1249. 

of  action,  when  may  occur,  1382, 

of  action  in  misdemeanor,  bar  to  another  proseentf  on* 
1887. 
Disorderly  House— keeping,  816. 
Dispersal— of  unlawful  assembly,  400,  410. 
Disposal— of  property  stolen  or  embezzled,  sec.  1407  to  1413. 

of  fines  and  forfeitures,  1807,  1670. 

of  issues  on  calendar,  1048. 
Distriet  Attorney— disclosing  fact  <^  indictment  fonn4>  168. 

must  bring  action  on  undertaking,  712. 

proceedings  for  remoTsl  of,  771. 

must  open  cause,  1093. 

if  fails  to  attend  court,  it  may  appoint,  1130. 

duty  of,  on  an  inquisition,  1222. 

dismissal  of  action  on  application  of,  1385. 

duty  of,  when  fugitiTo  from  justice  arrested,  1554, 
Distarbaaot— of  reli^us  meetings,  802. 

of  lawful  meetmgs,  69. 

of  certain  public  meetings,  403. 

of  legislature,  82. 

of  court,  710. 

of  the  peace,  415, 
Doeket— of  justice  and  police  court,  how  kept,  1428, 
Documents— See  Wbhten  Instbitmemt. 
Dogs— when  considered  as  property,  491. 

See  Anhcals. 
Doubt— as  to  guilt  of  defendant,  1098. 

as  to  degree  of  crime,  1097. 
DniggiBt--see  Afothboabt. 
Drugs— administering  stupefying,  with  evil  intent,  229. 

apothecary  omitting  to  or  wxangftUly  labeling,  880. 
Pbn.  Godb.— 06. 
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Bnigt— ContifUMd. 

tdultentmg,  ' 
Dninkeiuiet»— see  ] 
Puel-^efincd,  226. 

'    jjoniahment  for  fighting,  with  &tal  reialt.  226. 

punishment  for  fighting,  or  challenge,  227. 

persons  fighting  disf ranchiaed,  228. 

^ting  for  not  fighting,  229. 

aut^r  or  ofiicers  to  prevent,  230. 

leaving  State  to  evade  laws  against,  231« 

witnesses  to,  232, 780. 

in  certain  cases,  jurisdiction  of  indictment  for,  779. 
Duress— ^hen  a  defense  for  crime  committed,  26. 
Editors^-liabiUty  of,  for  libel,  253. 
Eel  Siver— act  to  regulate  fisheries  in,  continued  in  force, 

subdivision  12,  23. 
Election— violation  of  laws  of,  bj  officers,  41. 

false  registration,  42. 

refusal  to  be  sworn  bv  or  to  answer  judges  of,  43. 

illegal  votine  at,  45,  46. 

procuring  illegal  votes  at,  47. 

misconduct  by  inspectors  of,  49. 

changing  or  altering  ballots  or  returns  by  oflBccrs  of,  43. 

forgfing  or  altering l-etums,  50. 

adding  to  or  subtractiug  from  votes  given  at,  51. 

accessories  to  violations  of  laws  of,  52. 

intunidating  and  corrupting  electors,  53. 

unlawfully  furnishing  money  for,  54. 

ofSant  to  procure  ofiices  for  electors,  55. 

commumcating  such  offer,  56. 

betting  on,  60. 

violating  any  provision,  CI. 

ticket  not  conforming  to  ]  aws,  62. 
Election-Extortion  from  candidate,  sec  Statutes,  p.  729. 

assessment  for  nomination,  see  Statutes,  p.  729. 
Elective  Franchise— crimes  against,  section  41  to  61. 
Electors— preventing,  from  attending  meetings,  58. 

intimidating  and  corrupting,  53.    • 

offeringto  procure  ofiices  for,  55. 
Embankments— mjui-iug  or  destroying,  607. 
Embezzlement— of  accounts  by  public  officer,  424. 

defined,  503. 

when  officer  guilty  of,  604. 

when  carrier  guiltr  of,  505. 

when  trustee,  banker^  etc.,  guilty  of,  506. 

when  bailee,  tenant,  or  lodger  gtiilty  of,  507f 

when  clerk,  agent,  or  servant  guilty  of,  508. 

distinct  act  of  taking  not  necessary,  509, 

evidence  of  debt  subject  of,  510. 


Xiiilieitlement—Con^nued. 

claim  of  title  ground  for  defense,  $  511. 

intent  to  restore  property  no  defense,  5.12. 

aotoal  restoration  ground  for  mitigatiou  of  punisluneut, 
513. 

punishment  of,  514. 

jurisdiction  of  indictment  for»  in  certain  case,  786. 

pleading  in  an  indictment  for,  967. 

allegation  of  how  sustained,  1131. 
Embracery— punishment  of,  92, 95. 
Kmigration— refusal  to  sell  tioketa  to  passengers,  see  Statutes, 

p.  745. 
Error— in  mdictment,  does  not  inTalidate,  960, 

in  pleading,  1404. 
Escape— of  prisoner  from  State  Prison,  105. 

attempt  to,  106. 

from  other  than  a  State  Prison,  107, 

officers  suifering  oonyicts  to,  108. 

assisting  prisoner  to,  109, 

carrymg  mto  prison  implements  for  aidmg,  110. 

costs  on  trial  for.  111. 

recapture  of  person  arrested,  haying  made,  854. 

doors  and  windows  may  ho  broken,  when,  855. 

jurisdiction  of  indictment  fbr,  787. 
Svidence—ofiermg  false,  132.. 

preparing  false,  134. 

destroying  135. 

irfaat  receivable  before  grand  jury,  919. 

erand  jury  not  bound  to  hear  certain,  920. 

degree  of,  to  warrant  indictment,  921. 

what  may  be  introduced  to  sustain  pleaof  notguiliy,  1020. 

rules  of,  on  trial  of  challenge,  1032. 

rules  of,  in  criminal  actions.  1102. 

on  trial  for  treason,  1103. 

on  trial  for  conspiracy,  1104. 

on  trial  for  bigamy,  1106. 

on  trial  for  forgery,  1107. 

on  trial  for  abortion  and  seduction,  1108. 

on  trial  for  selling,  etc.,  lottery  tickets,  1109. 

of  false  pretenses,  1110. 

if,  shows  higher  offense,  proceedings  thereon,  1112.  [Be> 
pealed.! 

when  closed  on  ether  side,  court  may  advise  acquittal, 
1118. 

depositions  of  witnesses,  when  admitted  as,  13i5. 
BKFDnriONS  OF— judicial  evidence,  C.  C.P.,  1823.  Appendix. 

proof,  id.  1824. 

law  of  evidence,  id.  1825. 

degree  of  certainty  required,  id.  1826. 
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original  eTidenoe,  id.  4 1829. 
feoondanr  evidenoe,  id.  1890. 
direct  eTidenoe,  id.  1831. 
indirect  evidenoe,  id.  1832. 
indirect  evidence  clasBlfled,  id.  1957. 
primary  evidence,  id.  1883. 
partial  evidence,  id.  1834. 
iatisfactory  evidence,  id.  1835. 
indisjpensaDle  evidence,  id.  1836. 
ooncfiiBive  evidence,  id.  1837, 
conclusive  evidence,  how  restricted}  id.  1978, 
comnlative  evidence,  id.  1838. 
corroborative  evidence,  id.  1839. 
inference  defined,  id.  1958. 
presumption  defined,  id.  1959. 
DxoBKB  OF  Pboof— what  required  to  estabUsh  fad,  O.  O.  P., 

1826.    Appendix, 
kinds  of  evidence,  id.  1827. 
degrees  of  evidence,  id.  1828. 
one  witness,  when  sufficient  to  proof  a  fact,  id.  1844. 
Obobbal  PBIXOIPLE&— direct  evidence,  what  sufficient  to 

prove  a  fact,  G.  C.  P.,  1844.    Appendix, 
testimony  confined  to  personal  knowledge,  id.  1845. 
testimony  to  be  in  presence  of  persons  afifected,  id.  1846; 
witness  presumed  to  speak  the  truth,  id.  1847. 
presumption,  how  repelled,  id.  1847,  2051,  2052. 
one  perBon  not  afifected  by  acts  of  another,  id.  1848. 
declarations  of  predecessors  in  title  as,  id.  1849. 
declarations  which  are  pait  of  transaction,  id.  1850. 
evidence  relating  to  thii'd  pK3i«on,  when,  id.  1851. 
declaration  of  decedent,  evidence  of  pedigree,  id.  1852. 
declarations  of  decedent,  evidence  against  successor,  id. 

1853. 
partof  transaction  proved,  the  whole  admissible,  id.  1854. 
contents  of  writinff,  how  proved^  id.  1855. 
agreement  in  writing,  deemed  the  whole,  id.  1856, 
construction  of  writmg,  relates  to  place,  id.  1857. 
construction  of  statutes  and  instruments,  rule  of,  id.  1858. 
intention  of  Legislature  or  parties  to  be  pursued,  id,  1859. 
droumstances  to  be  considered,  id.  1860. 
termti  to  be  construed  by  general  acceptation,  id.  1861. 
written,  to  control  printed  words,  in  blank  form,  id.  1862. 
persons  skilled  to  decipher  characters,  id.  1863. 
of  two  constructions,  wliich  to  be  prefeiTed,  id.  1864. 
written  instrument  construed  as  trnderstood  by  parties, 

id.  1865. 
construction  to  bo  in  favor  of  natural  ri^^ht.  id.  1866. 
matcriul  allegations  only,  need  bo  proved,  id.  1867. 
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Svidence~(7on^nix6(l. 

evidence  to  be  relevaait  to  questions  in  dispute,  id.  $  1868. 

evidence  on  collateral  quostions  in  discretion  of  court, 
id.  1868. 

afi&rmative  allegations  only  to  be  proved,  id.  1869. 

facts  which  may  be  proved  on  trial,  id.  1870. 

judicial  notice,  of  what  facts  court  will  take,  id.  1876. 

persons  who  cannot  testify,  id.  1880. 
Kinds  and  Beobees  of  Evidenoe— knowledge  of  ooiirt>  facts 
within,  G.  C.  P.,  1875.    Appendix, 

acknowledged  writings  as  evidence,*  id.  1951. 

entry  in  court  minutes,  id.  1376, 1429. 

of  material  objects  presented  to  the  senses,  id.  195i. 

when  an  inference  arises,  id.  1060. 

preBumpti(m,  when  ma/  be  controverted,  id.  1961. 

specification  of  conclusive  presumptions,  id.  1962. 

spocification  of  controvertible  presumptions,  id.  1963. 

what  evidence  indispensable,  id.  1967. 

perjury  and  treason,  evidence  required  to  prove,  id.  1968. 
Statute  of  EBAUDa— will,  to  be  writing,  0.  0.  P.,  1969.  Ap. 

revocation  of  will,  what  required  to  prove,  id.  1970. 

transfer  of  real  properly,  evidence  required,  id.  1971-72. 

agreement  not  in  writing,  when  invahd,  id.  1973. 

representation  as  to  credit  of  third  party,  id.  1974. 
Pboduotion  of  Evidence— by  whom  to  be  produced,  0.  0. 
P.,  1981.    Appendix. 

writing  altered,  who  to  explain,  id.  1982. 

warrants  to  commit  witnesses,  id.  1994» 

when  witness  prisoner,  id.  1995. 

manner  of  production — ^testimony,  how  taken,  id.  2002. 

testiiuony  of  witness  in  State,  id.  2021. 

testimony  of  witness  out  of  State,  id.  2024. 

how  to  procure  testimony  on  commission,  id.  2036. 

discharge  of  witness,  id.  2070. 

See  Affidavit;  Deposccions;  Examination  of 
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means  of  production— see  Subfcena;  Witnesses. 
Effect  of  Evidenoe— jury  to  Judge  of,  C.  0.  P.,  2061.   Ap. 

condusive evidence,  jury  not  to  judge  effect  of,  id.  2061. 

to  be  instructed  by  court  as  to,  id.  2061. 
JfsscELLANEoua  Pbovisions  AS  TO  EviDENCB— aocosiitB,  wheu 
not  admissible,  0. 0.  P.,  454.    Appendix. 

an  ofier  equivalent  to  payment,  id.  2074. 

whoever  pays  is  entitled  to  a  receipt,  id.  2075. 

objections  to  tender,  at  what  time  to  be  taken,  id.  2076. 

rules  of  construing  description  of  land,  id.  2077. 

6£fer  of  compromise  not  an  admission  of  debt,  id.  2078. 

confossioa  of  adnlterv,  eflb  ct  of  in  divorce^id.  2079. 

prooeediogB  to  perpetuate  testimony— see  tssxdioiit. 
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adminintration  of  oftths  mdaJBrmationfr-flee  Oaxb. 
queiitions  of  fact  to  be  decided  by  jniy,  id.  •&  2101. 
what  qneBtions  to  be  decided  by  court,  id.  2102. 
qnestioxiB  of  £act  to  be  decided  by  court  or  referee,  id.  2103. 


Ow  Ghabob— when  to  proceed,  860. 
when  completed,  861. 
postponement  of,  862. 
oommitmitment  for,  863. 
depositions  of  compbunant  andwitnesses  to  be  read  oa» 

defendant  entitled  to  produce  witnesses,  866. 

who  may  be  present  at,  868. 

testimony,  how  taken  and  authenticated,  869. 
Or  Witnesses  Goia)iTioKALLT— defendant's  right  to,  1835. 

in  what  cases  order  may  be  ftPjj^ed  for,  1886. 

application  for,  how  made,  1887. 

application  for,  to  whom  made,  1888. 

OTaer  for,  when  granted  and  what  to  contain,  1339. 

must  proceed,  when,  1340. 

when  most  not  proceed,  1341. 

depositions  of  witness  to  be  transmitted,  1344. 
On  Commission— of  witnesses  residing  out  of  the  State,  13i9. 

order  for,  when  and  by  whom  may  be  applied  for,  1350. 

commission  defined,  1851. 

application  for  such  order,  how  itaade,  1352. 

application,  to  whom  made,  1358. 

order  for,  when  granted,  1S54. 

interrogatories,  how  settled  and  allowed,  1355. 
See  Commission,  1857-1361. 
Szamination  of  Witnesses— oral  examination  defined,  G.  C.  P.. 
2005.    Appendix. 

order  of  proof,  how  regulated,  id.  2042. 

when  witness  may  be  excluded,  id.  2043. 

court  may  control  mode  of  interrogation,  id.  2044. 

direct  and  cross-examination  defined,  id.  2445. 

leading  question  defiued,  id.  2046. 

witness  may  refresh  memory  by  notes,  when,  id.  2047. 

cross-examination,  as  to  what,  id.  2048. 

party  producing  not  allowed  to  lead  witness,  id.  2040. 

witness,  when  and  how  examined,  id.  2050. 

how  impeached,  general  reputation,  id.  2061^ 

impeachment  of  witness,  inoonsistentstatementa,  id.  2032. 

evidenco  of  good  character,  when  allowed,  id.  2053. 

writing  shown  to  witness  subject  to  inspection,  id.  2054. 
See  Witnesses. 
Examiners.  State  Board— -member  of,  violating  laws  relating 
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EzceptioiiB— to  challenge,  and  denial  of,  $  1077. 

not  taken  on  trial,  bnt  which  may  be  taken  by  both,  1172. 

not  taken  on  trial,  bnt  which  mav  be  taken  by  deft.i  1173. 

such,  when  and  how  settled,  1174. 

need  not  be  taken  to  written  charges,  1176. 
See  Bill  of  Exceptions. 
Ezecation— procuring,  of  innocent  persona,  128. 
Of  Jndgment— anthoriiy  for,  1218. 

oflne,  1214. 

of  fine  and  imprisonment,  1215. 

of  death,  1217. 

SQspension  of  capital,  1220. 

suspended  on  appeal  by  order  of  Supreme  Court  or 
Judge  only,  1243. 

if  insane,  not  executed,  1224. 

if  '*enciente,"  proceedings,  section  1225-26. 

certificate  of  appeal  stays  execution,  when  filed,  1243. 
'  duly  of  sheriff  under,  1244. 

to  restore  defendant,  1245. 

of  death  sentence,  how  completed,  1228. 

of  death  sentence,  where  to  take  place,  etc.,  1229. 
Xzeeutiye  Power  of  the  State— all  olfenses  against,  enumer- 
ated from  section  65  to  77. 
Szemption— issuing  false  certificates  of,  649. 

not  a  ground  of  challenge  to  juror,  1075. 
Ezoneratioii  of  Bail— see  Bail. 
Experts— as  witnesses  on  trial  for  forgery,  1107. 
EzploBum— death  from,  368. 
Ezpensea — of  insane  defendant  conmiitted  to  asylunii  who 

pays,  1373. 

of  arresting  fugitires  from  justice,  1557. 
Exposure— of  persons  affected  with  contagious  disease,  394. 

See  Indecent  Exfostjue. 
Extortion— by  exocutiye  or  ministerial  officers,  70. 

defined,  518. 

what  threats  may  constitute,  519. 

punishment  of,  520*  521. 

obtaining  signature  by  extortionate  means,  522. 

sending  threatening  letters  with  intent  to  commit.  523. 

attempts  to  commit  by  verbal  threats,  524. 

from  candidate,  see  Statutes,  p.  729. 
ract-4ee  issues  of,  1014,  1042. 
False  Gertificcate— by  public  officer,  167. 
raise  Claims-^presenting  to  public  officer  for  payment,  72. 
Palse  Imprisonment— defined,  236. 

punishment  of,  237. 
False  Personation— marrying  under,  528. 

in  other  cases,  52^. 

leceiTiiig  property  under,  530. 
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TttlM  Pretooaes— OS  to  birth  of  child,  &  156. 

oonspinicy  to  obtain  proper^  uuufir,  182. 

obtaining  property  under,  532. 

married  pereons  selUng  lands  under,  58i. 

eridenoe  of,  lUO, 
TalM  StatenMnt—to  aflbot  market  prioe,  395. 
FalM  Waighti  and  lUMUea-defined,  552. 

using,  568. 

■tampinff  on  casks  or  packages.  55A. 

in  sales  Dj  ton  or  pound,  555. 
f  altiljring— eTidenoe,  from  section  182  to  188. 

records  and  doooments,  from  seetion  118  to  117. 
?oar^as  an  element  of  robbery,  212. 
Foes,  Sxoessiva— public  officer  receiving,  70. 
Felony— defined,  17. 

punishment  of,  1& 

limitation  of  action  for,  800. 

personchargedwith,  must  be  taken  beforei^ioaa,  BH, 

persons  Jointly  chained,  1096-1100. 
'What  ase  f'BLoinES---«bduction  of  women,  265. 

abduction  for  prostitution,  267. 

abduction  of  children,  278. 

abortion,  274. 

adding  to  or  subtracting  Yotee,  51.  , 

administering  poison,  216.  r        -. ' 

administering  stupefying  drugs,  222.  ^       w 

aiding  violation  of  election  laws,  62.  .<        -^ 

altering  draft  of  bill  or  resolution,  83.  .  .  ^ 

altering  enrolled  copy  of  either,  8i.  ^ 

altering  brands,  85y. 

arson,  455.  "  '^ 

askiuK  or  receiving  bribes  by  officer,  68.         f»^ 

assaults  to  murder  or  kill,  217.  ;  ; 

assaults  to  lapoand  other  crimes,  220. 

assaults  with  caustk),  ei».,  244. 

assaults  with  deadly  weapcms,  245. 

assisting  prisoner  to  escane,  109. 

attempts  to  escape  State  Fnson,  106. 

attempted  ftaudulent  recovery  of  insuzauoe,  549. 

attempts  to  commit  crimes,  663,  664. 

attempts  to  commit  crimes  by  poison,  216. 

attempts  to  commit  crimes  by  deadly  weimons,  217. 

bigan^,  288,  284,  *     -^ 

bribes  of  members  of  the  Legislature,  57. 

bribe,  givin^r  or  offering  to,  85. 

bribes,  receiving  by,  86. 

bribes  of  executive  officers,  67. 

bribes,  attempts  with  jurors,  96. 

bribes  of  oommon  council,  supervisors,  eto.«  165. 
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bribes,  receiving  by  judges,  etc.,  (  98. 

burglary,  460. 

burning  insured  property,  548. 

burning  building  not  subject  of  arson,  600* 

carrying  into  prison  aids  to  escape,  110. 

changing  ballots  or  returns,  48. 

child  stealing,  278. 

child  substitution,  157. 

com^unding  offenses,  153. 

convict  escaping  State  Prison,  105. 

counterfeiting  coin,  bullion,  etc.,  479. 

crime  against  nature,  286. 

deserting  child,  271. 

destroying  jails,  606. 

destroying  works  of  art,  etc.,  623. 

destroying  records  by  officers,  113. 

dueling,  226,  227. 

embezzlement  defined,  603. 

embezzlement  of  accounts  and  falsifying  them,  424. 

extortion  in  certain  cases,  518. 

failing  to  cancel  warehouse  receipt,  582. 

forgery  generally)  uttering  notes,  etc.,  470. 

forgery  of  publio  and  corporate  seal,  472. 

forgery  of  records  and  returns,  471. 

forgery  of  telegraphic  messages,  474. 

forgery  of  notes,  bills,  etc.,  and  uttering,  476. 

forgeryof  election  returns,  etc.,  50. 

frauds  in  registering  voters,  42. 

frauds  in  presenting  bills  to  officers  for  payment,  72. 

frauds  regarding  birth  of  infant,  156. 

frauds  in  organizing  corporations,  558. 

giving  bribes  to  members  of  the  Legislature,  85. 

giving  bribes  to  judges,  jurors,  referees,  etc.,  92. 

giving  bribes  to  common  council,  supervisoni,  etc.,  165. 

ffrand  larceny,  487. 

havinff  fraudulent  blank  license  receipts.  432. 

housebreaking,  4G1. 

illegal  voting,  45,  Gl. 

incest,  285. 

improper  attempt  to  influence  jurors,  95. 

issuing  fictitious  bills  of  lading,  577. 

issuing  fictitious  warehouse  receipts,  578. 

issuing  and  circulating  paper  monev,  648. 

injuring  dams,  levees,  aqueducts,  etc.,  607. 

imuiing  written  instruments,  617. 

iniuiing  highways,  private  ways,  etc.,  588. 

injuring  ram-oads  and  railroad  bridges,  587* 

kidnapping,  207. 
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laroeny,  grand,  (487. 

larceny  oat  of  State  of  property  recdred  in,  497* 

laroeny  recoxda  by  officera,  113. 

leaving  State  to  fight  duel,  231. 

leaving  State  to  enga^  in  prize  fight,  414. 

making  false  entries  in  records  or  retozns,  471. 

making  fictitious  bills,  476. 

making  oonnterfeit  dies  or  plates,  480. 

making  false  manifests,  541. 

manslaoghter,  192. 

making  or  removing;  si£pal  lights,  CIO. 

married  person  selling  land  by  misrcpresentatioiu  531^ 

marrying  under  false  personation,  5233. 

mayhem,  203. 

misprisicm  of  treason,  88, 

misconduct  of  jurors,  r^erees,  etc,  96b 

mock  auctions,  535. 

murder,  187. 

neglect  of  duiy  l^  board  of  examiners,  441. 

neglect  to  pay  over  money  by  officer,  425. 

ofiforing  forged  or  false  instrument  for  record,  115* 

offering  false  evidence,  132. 

officer  refusing  to  surrender  books,  etc.,  76b 

officer  suflbring  escapes,  106. 

officer  rceivin^  bribes,  93,  83,  84. 

officer  neglectmg  to  (miv  over  money,  425. 

officer  buying  scrip  or  being  interested  in  contracts,  71. 

peijury,  118. 

peijury,  Bubomftiion  of,  127. 

possessing  counterfieit  bullion,  479. 

possessing  forged  notes,  475. 

preventing  meeting  of  Legislatare,  81. 

preparing  false  evidence,  1S4. 

poisoning  food,  medicine,  water,  etc.,  347. 

procuring  execution  of  innocent  peison,  128b 

prize  fichting,  412,  414. 

rapK),  261. 

resisting  process,  411. 

rescuing  prisoners,  101. 

robbery,  211. 

seduction,  266. 

Bcling  land  twice,  633. 

selling  hypothecated  or  pledged  property,  581« 

treason,  37. 

treason,  misprision  of,  38. 

using  gunpowder  in  certain  way,  etc.,  60L 

vessel  willfully  destroying,  539,  540. 

violating  sepcuture,  290,  291. 
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violating  deoUon  laws,  $  61. 

yiolation  of  laws  agaixiBt  dealing  in  torip,  Tl. 
females— procuring,  nnioer  aeyenteen,  to  -pesriarm  in  pablio, 

abduction  of,  265. 

abduction  of,  for  purpose  of  prostitatioii,  267. 

playing  where  liquors  are  sold,  SOC 
Xences— tearmg  down  to  pass  throu«^  inclosnre,  see  Statutes, 

pp.  716, 725. 
Zexry-^'maintaising  nnlawfnlly,  886. 

yiolation  of  conditions  of  undertaking  to  keep.  387. 

neglecting  to  pa;r  toll  for  crossing,  889. 
ITietitioiui  Name— proceedings  when  defendant  indicted  by, 

.958,080. 
Sines— officer  failing  to  pay  over,  ooUeoted,  427. 

may  be  added  to  imprisonment,  672. 

duration  of  imprisonment,  until  paid,  1205, 1456. 

judgment  to  pay,  constitutes  a  lien,  1207. 

ludgment  to  pay,  how  executed,  1214, 1215, 1454. 

imposed  on  conporations,  how  collected,  1395. 

disposition  of,  1457, 1570. 
lire— setting  woods  on,  884. 

obstructing  attempts  to  extinguish,  385. 

prisoners  may  be  removed  in  case  of,  1607. 

larceny  of  goods  saved  from,  in  San  Francisco,  500, 

destruction  of  forests  by,  seo  Statutes,  p.  713. 

on  departing  from  camp,  see  Statutes,  p.  725. 
Firearms — selling  to  Indians,  398. 
lire  Department— officers  of,  issuing  false  certificates  of  ex* 

emption,  649. 
Fish— protection  of,  from  section  631  to  637 ;  act  continued 
in  force,  23. 

trout,  not  to  be  taken  at  certain  seasons,  631 ;  act  con* 
tinued  in  force,  23. 

trout,  not  to  be  taken  except  by  hook  in  certain  coun« 
ties,  632. 

trout,  not  to  use  nets,  etc,  688.    * 

salmon,  not  to  be  taken  at  certain  season,  634. 

taking  or  destroying  by  explosives,  etc.,  635. 

owners  of  dams  to  provide  fish  ladders,  etc.,  637. 

permanent  contrivances  for  catching,  036. 

acts  relating  to,  continued  in  force,  subdivisions  8-12,  23. 

cat  Ush,  see  Statutes,  p.  747.. 

fishways,  maintenance  of,  see  Statutes,  p.  747* 

fishing  by  aliens,  S20  Statutes,  p.  748, 
Pixtures— larceny  of,  495. 
Food— adulterating,  etc.(  382. 

disiKXsing  of  tainted,  383, 
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ftorea^vhftt  degree  of ,  inaY  be  uBcd  in  makiiis  flRwt,  1 84S. 
ForeibU  Entry  and  PetamMr^HwiBmhifflit  of,  4ia. 
Foreign  Oonnoto— importing,  17S. 
Foreign  Law— •ete  poniahahki  under,  666. 
Foreman  of  Grand  Jury— appointment  of,  902. 

oath  of,  908. 

may  adminJeter  oatk  to  wit&enee,  918. 
Forest!  of  State,  Ste.-Aring,  aet  of  1S72,  p.  718. 
Ferftitnre- 
Or  pBopEBTT--oonTictlon  of  crime  doee  no*  woA,  iSFI, 
Of  Baii^  OB  Dxposrr->in  what  oaaee  and  bow  ordered,  laOBb 

when  and  how  discharged,  1806. 

to  be  enforced  by  action,  1806. 

how  disposed  of,  1807,  1570. 
Forfeitnre  ol^Oillee— for  actmg  without  qoalifying,  66i 

by  members  of  the  Legiaiatarey  88. 

for  conyiction  of  crimes,  99. 

for  inhumanity  to  prisoners,  147. 

for  violation  of  duties,  661. 

for  askinir  or  receiyinv  bribes,  68. 

for  reoeivm^  rewards  for  deputation,  74. 
Forgery— of  election  returns,  60. 

offering  forged  instruments  for  reeord.  116. 

of  trade  marks,  850. 

of  State  revenue  stamps,  437. 

of  wills,  conveyances,  notes,  bonds,  etc.,  470. 

of  records,  470. 

of  public  and  corporate  seals,  472. 

punishment  of,  478. 

of  telegraphic  messages,  474, 

possessing  or  receiving  forc^ed  notes,  etc.,  476. 

pleading  in  an  indictment  for,  in  certain  cases,  961^ 

exidence  of  experts  on  trial  for.  1107. 
Form— of  warrant  of  arrest,  814, 1427. 

of  commitment,  863,  872,  873,  877. 

of  bench  warrant,  936,  981,  1197. 

of  indictment,  951. 

of  undertaking  on  bail,  1278,  1806. 

of  subpoena.  1327. 

of  summons  against  corporations,  1891. 

of  coroner's  warrant,  6118. 

of  search  warrant,  1629. 
Fnrad— management  corporation,  from  section  567to672» 

in  concealinff  properij,  164,  166. 

as  to  birth  of  child,  156. 

in  special  partnership,  368. 

to  affect  market  price,  395. 

in  subscriptions  of  stock  of  corporations,  667. 

in  procuring  organization  of  coiiporations,  etc.,  668k 
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in  keeping  accounts  of  corporations,  §  5G^» 

in  fitting  out  vessels,  5il. 

destroying  vessels,  638. 

i«igaraing  wrecked  property,  64i. 

destroying  insured  property,  648. 

in  presenting  proofs  oi  property,  64SK 

in  packing  extraneous  substances  with  goods,  881. 
Trandnlent  Concealment— of  property  by  dmor,  151. 

of  property  by  defendant"  lo5. 
I^udnlent  Oonveyanoes— penalty  for  being  a  party  to,  531. 
Frandnlent  Insolvencies^- by  corporations,  etc,  from  sectien 

557  to  572. 
Fraudulent  Doeoments— issuing,  etc,  577,  583. 
Freebold—malicious  iigury  to,  (j02. 
Freights  and  Farec--overcbarges  by  railroad  officer,  685. 
Fugitives  from  Justice— rewards  for  apprehension  of,  1547. 

from  another  State,  when  to  bo  delivered  up,  1548k.        <t 

magistrate  to  issue  warrant,  1549. 

arrest  and  commitment  of,  1550,  1551. 

admission  of,  to  bail,  1552. 

district  attorney  to  bo  notified  of  arrest  of,  1553» 

duty  of  district  attorney  in  regard  to,  1554. 

.when  must  be  discharged,  1555. 

proceedings  against,  to  be  transmitted,  1556. 

from  this  State,  1557. 

expense  incurred  in  arresting,  1557. 

no  fee  or  reward  for  arrestixig,  1558. 
Funding  Acts— continued  in  force,  subdivision  3,  23... 
Gambling  or  Gaming— prohibited ;  penalty  foi%  330. 

permitting,  in  house  gwnod  or  rented,  331. 

%7iuning  by  fraudulent  means,  332. 

witness  to,  neglecting  or  refusing  to  attend  trial;.  333. 

privilege  of  witness  to,  334. 

duties  of  officers  in  regard  to,  335. 

enticing  to  visit  plooo  of,  318. 
Ga&e^violating  laws  lor  preservation  of,  626-631. 

having  in  possession  during  time  of  nrohib'd  killing,  629. 
Gas-«tealine,  498. 

Gas  Pipes— injuring  or  obstructing,  624. 
Gender— words  in  masculine  include  feminine,  7* 
Gift  Enterprise— see  Lottsby. 
Glanders— 'Sole  or  exposure  of  animals  having,  400,  401. 

animals  having,  400. 
Gold  Dust— larceny  of,  see  STATcm,  p.  715. 
Good  Behavior— see  Convicts. 
Governor— may  order  out  troops  to  aid  in  executing  process,  725. 

may  in  certain  cases  declare  county  in  insurrection,  732* 

may  revoke  such  proclamation,  733. 
Pen.  Code.— 67. 
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duties  of  in  regard  to  deftCh  Bentenoe,  M 1218, 1219. 

may  grant  commutations,  reprieyes,  and  poi-don,  1417. 

power  of,  in  convictions  of  treason,  1418. 

to  communicate  toLegiala're  xMurdons,  etc.,  granted,  14L8. 
Grand  Juror— acting  after  challenge  has  been  allowed  lOi. 

disclosing  fact  of  indictment  having  been  found»  168. 

disclosing  what  transpired  before  wc  grand  jury,  1G9. 

oath  of,  904. 

See  Ohallenob  ;  Quktm  Jimr. 
Grand  Jury—may  present  accusation  against  iniblic  officer,  758. 

formation  oi,  provided  for,  893. 

who  may  challenge,  894. 

cause  of  ohalleuge  to  puiel,  895. 

oauso  of  challenge  to  uAhvidual  jiuror,  896. 

challenge,  how  taken  and  tried,  897. 

decision  upon  challenge,  898. 

e£fect  of  allowing  challenge  to  panel.  899. 

eftcct  of  allowing  challenge  to  juror,  900. 

objections  to,  can  only  be  taken  by  challenge,  90L 

appointment  of  foreman  of,  902. 

oath  of  foreman  of,  908. 

oath  of  members  of,  904. 

charge  of  the  court  to,  905. 

retirement  and  discharge  of,  906. 

special,  907. 

order  for  special,  908. 

order  for  special,  how  executed,  900. 

special,  how  formed,  910. 

powera  of,  915. 

presentment  by,  defined,  916. 

indictment  by,  defined,  917. 

foreman  may  administer  oath  to  witness,  918. 

evidence  receivable  before,  919. 

not  bound  to  hear  certain  evidence,  920. 

degrco  of  evidence  to  warrant  indictment,  921. 

jurors  must  declare  their  knowledge -as  to  crimes,  922. 

must  inquire  into  oases  of  x^ersons  imprisoned,  923. 

entitled  10  access  to  public  prisons,  924. 

when  and  from  whom  may  ask  advice,  925. 

who  may  be  present  at  sessions  of,  925. 

secrets  of,  to  be  kept,  026. 

juror  not  to  bo  questioned  for  his  conduct,  927. 

to  examine  books  and  accounts  of  county  ofilcers,  928. 

presentment  by,  must  be  by  twelve  members,  981. 

mdictment  by,  must  be  by  twelve  members,  940. 

charge  can  be  resubmitted  to,  942. 

to  investigate  charges  against  corporations,  1395. 

interpreter  for,  see  Statutes,  p.  7l6. 
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See  Gbakb  Jubob;  GHALUENaB. 
OraAd  Lareeny— see  liABGXMY. 
Qraves— see'  SspuiiTUBE. 

0aard— for  jails,  6 1610.  f 

Guide  2oarag->injurmg,  690. 

Guilt— reasonable  doabt  as  to,  eround  for  acquittal,  1006* 
Gunpowder— keeping,  unlawfiuljr,  d75. 

using,  in  destroying  and  injuring  buildings,  601, 
Eaboaa  Corpus,  Writ  of— refusal  to  issue  or  obey,  86« 

recounning  persons  discharged  upon,  S6B, 

conoeaUng  persons  entitled  to  benefit  of,  364. 

baU  ou,  1286. 

T7ho  may  prosecute,  1473. 

application  for,  how  made,  1474. 

by  whom  issued  and  to  whom  returnable,  1476. 

must  be  granted  without  delay,  1476. 

to  contain  what.  1477. 

how  served,  1479. 

disobedience  to,  1480. 

return,  what  to  contain,  1480. 

body  must  be  produced,  when,  1481. 

when  hearing  may  proceed  without  the  body,  1482. 

hearing  on  return,  1483. 

proceeding  on  hearing,  1484. 

when  court  may  discharge  the  party,  1485. 

when  to  remana  the  fMurty,  I486. 

grounds  of  discharee  in  certain  cases,  1487,  1488. 

for  purposes  of  bail,  1489. 

judge  may  take,  1491. 

judge,  when  to  remand,  1492. 

disposition  of  party  pending  proceedings  on  return,  1494. 

defect  in  form  of,  wUen  immaterial,  1495. 

imprisonment  after  discharge  on,  1496. 

may  issue  in  Certain  cases,  14971 

service  of,  1502. 

by  whom  issued  and  when  returnable,  1603. 

where  returnable,  1504. 

damages  for  fSidlure  to  obey,  1606. 
Health  Laws— violation  of,  377. 

neglectingtoperform  duties  under,  878. 
Higher  Offense- than  charged,  proeeedhigs  for,  1112. 
Highways— railroad  crossing,  neglecting  to  sound  beU  or 

whistle,  890. 

racing  on,  896. 

malicious  injury  to,  588. 
Home  of  the  Inebriate— act  continued  in  force,  23, 
Homioide— excusable,  195. 

justifiable,  198,  197. 

bare  fear  does  not  justify,  198. 
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juBtififtble  and  excosablet  not  pamshible,  ( 199. 

attempts  to  commit,  216. 

assaults  to  commit,  217. 
MuBDEB—Ueflned,  187. 

degrees  ot,  189. 

punishment  of,  190. 

assault  with  intent  to  commit,  217. 

liu'isdictioD  of  indictment  for,  in  oertaiD  eases,  790. 

limitation  of  action  for,  799. 

when  burden  of  proof  shifts  in  trials  for,  llOSi 
Makslaughteb— demied,  192. 

voluntary  and  involuntary,  192. 

punishment  of,  193. 

X)airty  injui'ed  must  die  witidn  a  year  and  a  day,  19i. 
Hours  of  tabor— by  minors,  not  required,  65U 

ou  public  works,  act  of  1872,  p.  715. 
Horse  Bacin^— seo  Bacixo. 
House— keepmg  disorderly,  316. 

enticing  to,  2G6. 

admission  of  minor  to,  809. 
Housebreaking— see  Busglabt. 
Houso  of  Correction,  see  Btatutes,  p.  786. 
House  of  111 -Fame— see  Bawdy  House. 
Humboldt  Bay— throwing  sawdust  into,  612. 
Hunting— upon  inclosed  lands  without  permission,  see  Stat* 
utes,  p.  725. 

injury  to  animal  of  another,  see  Statdtiss,  p.  72S. 
Husband  and  Wife— selling  lands  under  false  pretenses,  534. 

when  ore  incompetent  witnesses,  1322. 
Idiots— incapable  of  commiting  crime,  26. 
Ignorance  of  Fact— a  defense  for  crime  committed  under,  26. 

See  Mistake. 
Ill -Fam&— keeping  or  residing  in  house  of ,  815;  23. 
Impeachment— right  of,  preserved,  10. 

certain  officers  liable  to,  737. 

articles  of,  how  prepared,  738. 

muBt  be  tried  by  the  Senate,  738. 

articles  of,  to  whom  delivered,  789. 

time  of  hearing,  710. 

service  on  defendant.  7il. 

proceeding  on  failure  to  appear,  742. 

defendant  may  answer  or  demur  to,  743. 

if  demurrer  overruled,  must  answer,  744. 

senate  must  bo  sworn  on  trial  of,  745. 

two  thirds  necessary  to  conviction,  746. 

judgment  on  con\iction,  how  pronounced,  747,  748. 

natnio  of  judgment,  749. 

oilicor  ou  u-iol  by,  disquolided  until  acquitted,  751. 
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vacancy  thus  oocnrring,  how  filled,  $  751 

of  Identenant  Govcmor,  752. 

not  a  bar  to  indictment,  753. 
Implements— possession  of  burglarious,  466. 
Inuniionment— second  term  of,  when  oommenoes,  0G9. 

for  life,  671. 

when  term  of,  oommenoes^  670. 

fine  may  be  added  to,  672. 

dyil  rights  suspended  during,  673. 

civU  death  from,  674. 

preceding  sections  limited,  675. 

convict  protected  during,  676. 

forfeiture  resulting  from,  677. 

term  of,  oa  certain  judgment,  when  to  commence,  1205. 

duration  on,  judgment  to  pay  fine,  1206. 

judgment  of,  how  executed,  1215,  1455. 

duty  of  sheriff  on  receiving  copy  of  judgment  of,  1216. 
See  Falsb  Impbisonuent. 
Improvements,  Pablio— injuring,  622. 
Incest— punishment  of,  285. 

jurisdiction  of  indictment  for,  785. 
Inclosnres— passing  through  and  leaving  open,  pp.  715,  725. 
Indeoe&t— exposure  of  person,  exhibition,  pictures,  advertise* 
ments,  etc.,  Sll. 

articles  to  be  seized,  312,  313. 

and  destroyed,  814. 
Indians — selling  liquors  to,  397. 

seUing  firearms  and  ammunition  to,  398. 

may  take  fish,  636. 
Indietment— disclosing  the  fact  of  its  having  been  found,  by 
juror,  etc.,  168. 

conspiracy  to  procure  false  and  malicious,  182. 

crimes  prosecuted  by,  682. 

impeachment  not  to  bar,  753. 

.  unsdiction  of,  kidnapping,  abduction,  etc.,  784. 

.  urisdiction  of,  for  bigamy  or  incest,  785. 
unsdiction  of,  for  escaping  from  prison,  787. 

\  urisdiction  of,  for  treason,  788. 

'  urisdiction  of,  stealing  property  out  of  and  bringing  in 
State,  789. 

jurisdiction  of,  for  murder,  where  party  dies  in  this 
SUte,  790. 

jurisdiction  of,  against  accessory,  791. 

former  conviction  ^or  acquittal,  oar  to,  793,  794. 

when  considered  found,  803. 

what  offenses  must  be  prosecuted  by,  888. 

in  what  court  found,  890. 

defined,  917. 
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XndietiMnt— Confifitted. 

degree  of  evidence  to  wiRWit,  (  93L 

must  be  found  by  twelve  JQjron,  indoraed,  eto^  MO. 

if  not  foond,  depositionB  to  be  xetorned  to  court,  9il. 

names  of  witnesses  to  bo  placed  at  foot  of,  948. 

pEOoeedingB  on,  when  defendant  is  not  in  onstody,  9A5. 

Low  presented  and  filed,  9iA, 

ia  first  pleading  by  the  peqpla,  940. 

what  to  contain,  950. 

form  of,  951. 

must  bo  direct  and  certain,  969. 

when  found  by  ficUtioos  name,  968. 

must  charge  what,  954. 

time  of  committing  offense  need  not  be  stated,  966. 

construction  of  words  used  in,  967,  958. 

when  sufiicient,  959,  960. 

what  need  not  be  stated  in,  9SL 

pleading,  to  libel,  964. 

pleading,  to  forgery,  966. 


pleading,  to  perjury,  966. 
pleading,  to  larceny  o] 


^,  ^'or  embozzlemfiint,  967. 

pleading',  to  indecent  exposure,  967. 

against  several,  970. 

preyious  conviction,  how  pleaded,  968.    [Bepealed.] 

principal  and  accessory,  97l. 

accessory  treated  as  principal,  972. 

accessory  liable  to,  though  principal  has  not  been,  771. 

when  set  aside  on  motion,  w5. 

objections  to,  waived,  unless  motion  made,  996. 

motion  to  set  aside,  when  heard,  997. 

if  motion  to  set  aside,  denied  or  granted,  what  proceed- 
ings are  had,  997. 

effect  of  order  for  resubmission,  99& 

when  order  to  set  aside  no  bar  to  further  proBeoatio&,  999. 

transmission  of  certain,  1028. 

against  Superior  Judge,  1029,  1080. 

allegation  of  embezzlement  in,  1181. 
Indorsement— on  indictment,  940. 

on  order  for  admission  to  bail,  982. 
Inebriate,  Home  of— act  continued  in  force,  23. 
InformaUon— of  threatened  offense,  701.  . 

of  committed  offense,  must  be  filed,  749. 

what  prosecutions  must  be  by,  889. 

prosecution  by,  682. 

not  barred  by  impeachment,  758. 

for  felony,  when  filed,  800. 

for  misdemeanor,  when  filed,  801. 

when  absent  from  state,  802. 

filing  after  examination  and  commitment*  809* 
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offenses  proBecnted  bjj  $888. 

accusations  againtt  cotmty  offioezB>  890* 

the  first  ideading,  949. 

must  contain,  9oO. 

form  of,  951. 

most  be  direct  and  certain,  952. 

defendant  charged  by  fictitious  name,  958. 

must  charge  but  one  offense,  95i. 

allegation  as  to  time  of  offense,  965. 

construction  of  words  in,  967. 

words  of  statute  not  strictly  porsued,  958. 

when  suficient,  959. 

defects  of  form,  960. 

presumptions  of  law  in,  961. 

for  libel,  964. 

for  forgery,  when  subject  of,  withheld,  96S. 

for  perjury,  966. 

for  larceny,  967. 

obscene  books,  etc.,  968. 

against  several  defendants,  970. 

when  set  aside  on  motion,  995. 

objections  waived,  if  motion  is  not  made,  996. 

proceedings,  on  motion  to  set  aside,  997. 

order  for  resubmission,  998. 

order  to  set  aside  no  bar  to  ftitore  proseontion,  999. 

demurrer  to,  1004. 

form  of,  1005. 

pleas  to,  1016. 

form  of  pleas  to,  1017.  - 

of  guUty,  1018.  ^ 

of  not  guilty,  1018. 

against  superior  judge,  1029. 

allegations,  how  sustahied  in  embezztement,  llSl. 

increase  of  bail  on,  1289. 
Informer— of  threatened  offense,  muat  beexam'ed  on  oath,  702. 

of  committed  ofbnse,  must  be  examined  on  oath,  811. 
See  Pbosecutob. 
Inkeeper— refusing  to  receive  guests,  865. 
Innocence— presumed  untU  contrary  is  shown,  1096. 
Inquisition— to  be  held  in  certain  cases,  after  judgment  of 
death,  1221,  1225. 

duty  of  district  attorney  upon  such,  1222. 
Insane  Asylum— commitment  of  insane  prisoner  to,  1370. 

expenses  of  such,  how  paid,  1373. 

keeping  liquor  within  one  mile  of,  172. 
Insane  Convicts— disposition  of,  1582. 
Insane  Persons— incapable  of  committing  crimes,  26. 

cruel  treatment  of,  3G1. 
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cannot  bo  tried,  sentenced,  or  punished,  $  1367. 

proccedingiion  judgment  against,  section  1221  to  1224. 

gorrmor  to  appoint  a  day  to  execute,  1224. 

ezpunsed  of  mileage,  etc.,  1373. 
Inianity— acquittal  on  ground  of,  1167. 

of  defendant,  when  claimed,  liow  determined,  196S. 

order  of  trial  of  question  of,  1369. 

charge  of  the  court  in  such  case,  1869. 

verdict  and  proceeding  thereon,  1370. 

if  defendant  committed  to  asylum  on  ground  of,  bail 
exonerated,  1371. 

must  remain  in  asylum  till  sane,  1372. 
Imolvency,  Fraudolent— see  Fraud  ;   Fbaudulent  Goitvxy- 

ANCES. 

Insolvent  Bank— officer  of,  receiving  deposits  in,  562. 
Inspectors  of  Eleeticn— changin^ballots  or  altering  returns,  48b 

unfolding  or  marking  tickets,  49. 
Instrument*,  written— larceny  of,  492. 

completed  but  not  delivered,  larceny  of,  494. 

making,  on  unstamt)ed  p82)er,  438. 

5,^17. 


ijuring  or  destroying, 
Insurance— em}cting,  with  foreign  comp'y  not  giving  bond,  439. 

prepenting  fialso  proof  in  support  of  claim  on  polic^  o^ 
649. 
Insured  Property— burning  or  destroying,  548. 
Insurrection— resisting  process  in  county  declared  in,  411. 

governor  may  declare  county  in,  when,  732. 

may  revoke  suchjproclamction,  when,  733. 
See  Biot;  Unlawful  Assembly. 
Intent— must  be  united  with  act  to  constitute  crime,  20. 

how  manifested,  21. 

how  determined,  where  crime  committed  under  intoxi- 
cation, 22. 

to  defraud,  8. 
•Interment— unlawful,  297. 
Interrogatories— on  an  examination  on  commission,  how  set* 

tied  and  allowed,  1355. 
Intervention  of  Officera— in  what  cases,  697. 

persons  assisting,  Justified,  698. 
Intimidation— of  jurors,  95. 

of  electors,  53. 
Intoxication— no  excuse  for  crime,  22. 

acts  of  physicians  under,  846. 

selling  minors  drinks  to  produce :  see  Statutes,  p.  716« 

of  engineer  in  charge  of  nain,  891. 

of  conductor  or  driver,  891. 

train  dispatcher,  391. 

telegraph  operator,  391.  -^  -        -^ 
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intoxioation  of  offioers,  see  Siatutbs,  p.  (  746. 
Inventory— of  property  taken  on  search  warrant,  1537. 

copy  of,  to  yrhom  delivered,  1538. 
Irregnlarity— dismissal  of  appeal  for,  1248. 
Issue  of  Fsot--defined,  1041. 

Low  tried,  1042. 

of  law  to  be  tried  as  when,  251,  1125. 

in  trial  of  challenge  to  jnror,  1061. 

of  facts  denied  in  challenge,  1078. 

how  tried,  1079-81. 
Jail— destroying  or  injuring,  606. 

guard  lor,  1610. 

Sco  CouKTY  Jails;  Pbibon* 
Jailer— fiufferiug  prisoners  to  escape,  108. 

answerable  lor  safe  keeping  ot  U.  S.  nrisoners,  1602. 

papers  served  on,  for  prisoner,  1609. 
See  Eeepeb. 
Judges— indictment  or  information  against,  1029. 

See  SIagistuates;  Officebs;  Judicial.  - 
Judgment— justice  or  constable  purchasing,  97. 

conviction  by,  in  justice's  court,  jury  being  waived,  689. 

on  impeachment,  how  pronounced,  747,  748. 

nature  of  such,  749. 

of  suspension  from  office,  effect  of,  760.  ' 

oivil  death  from,  674. 

suspension  of  rights  by,  673. 

fine  may  be  added  to,  672. 

forfeiture  by  law,  677. 

Judgment,  when  commenced  to  be  executed,  670. 

of  removal  on  conviction  of  offloier,  769. 

how  pleaded,  962. 

on  demurrer,  1007. 

on  special  verdict,  1155 

on  infoi-mal  verdict,  1161. 

motion  in  arrest  of,  1185,  1450. 

court  may  cause  an  arrest  of,  without  motion,  1186. 

effect  of  an-cscing,  1187. 

appointing  time  for,  1191. 

presence  of  defendant  for,  1193. 

arraignment  of  defendant  for,  1100. 

what  cause  may  bo  suown  against  pronouncing,  1201. 

to  be  pronounced,  if  no  causa  shown,  1202. 

to  pay  fine,  duration  of  imprisonment,  1205. 

to  pay  fine,  constitutes  a  lien,  1206. 

entry  of.  1207. 

authority  for  execution  of,  1213. 

for  Hue,  Low  executed,  1214. 

for  Hue  and  imprisonment,  how  executed,  1216. 
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of  imprteonmeBt,  datr  of  sheriff  on  reodiTing  copy  <^ 
J1216.  I 

of  death,  warrant  of  ezecation  on,  1217.  I 

of  death,  duly  of  jndge  on  passing,  1218. 

of  death,  duty  of  governor  on  reoeiTing  copy  of,  1219. 

of  death,  when  siispended,  1220. 

of  death,  how  executed,  1228. 

of  death,  pasaed  and  defendant  snppoaed  inflaae,  inquizy 
tobehadri221. 

proceedings  on  such  inquisition,  1222->24. 

of  death,  in  fbroe  but  not  executed,  proceedings,  1227. 

on  appeal,  1268. 

exocucion  stayed  by  certificate  of  Supreme  Court  or 
Judge,  1243. 

when  convict  insane,  section  1221  to  1224. 

when  onciente,  sections  1225, 1226. 

on  appeal,  what  may  be  reviewed,  1259. 

may  tx)  modified,  affirmed,  or  reversed,  1260. 

of  reversal  on  appeal,  when  discliarges  defendant,  1263. 

of  afi^manoe  on  appeal,  to  be  executed,  1263. 

of  appellate  court,  now  entered  and  remitted,  1264. 

in  justice's  court,  to  be  entered  on  the  minutes,  1453. 

agaiust  prosecutor  to  pay  costs,  1448. 

when  to  be.  rendered,  1449. 
Jndffment  Bdl— what  must  be  entered  on,  1207. 
JunK  Dealera— buying  from  minors,  501. 

other  sections  apply  to,  502. 

failing  to  keep  register,  889. 

refusal  to  disolnse  facts,  842. 

refusinginspection  of  books,  343. 
Jnrisdiction— of  offenses  committed  in  this  state,  777. 

of  oflfenses  commenced  out  of  but  committed  in  the 
state,  778. 

for  fighting  duel  out  of,  and  party  dies  in  the  8tate,  779. 

when  inhabitant  leaving  the  state  to  evade  dueling  laws, 
780. 

when  oflbnse  is  committed  partly  in  two  counties,  781. 

of  offenses  committed  on  boundary  of  counties,  782. 

of  offenses  committed  on  a  vessel,  783. 

for  kidnapping,  abduction,  etc.,  784. 

for  bigamy  or  mcest,  785. 

of  feloniously  taking  property  from  one  county  to  an- 
other, 786. 

for  escaping  from  prison,  787. 

for  treason,  when  overt  act  out  of  state,  788. 

for  stealing  property  out  of  and  bringing  into  state,  789. 

for  murder,  m  certain  case,  790. 

of  aooessoiy,  791. 
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where  principals  are  not  preeeni  at  oommiBdon  of  crime, 

when  concnrrent,  autrefois  convict  or  acquit,  har,  793-4. 

for  prize  fighting,  795. 

pleading,  962. 

whcro  court  has  no,  may  discharge  jury,  1113-15* 

of  appsllate  court,  when  oeaaes,  1265. 
Jurors— giving  brihes  to,  92. 

receiving  bribes,  93. 

improper  attempts  to  influence,  96. 

misconduct  of,  96. 

disqualification  of,  1076. 

must  declare  knowledge  of  case  in  court,  1120. 

may  be  permitted  to  separate,  1121. 

when  one  becomes  unable  to  act,  1123, 

oath  of,  1437. 

SeeOhau^ekob;  Gbaio)  JmtoB. 
Jury— waiver  of,  689. 

disturbance  before,  contempt  of  court,  166. 

trial  by,  preserved  in  certain  cases,  767. 

formation  of,  1046. 

discharge,  when  challenge  allowed,  1065. 

peremptory  challenges  of  ,  1070. 

number  of  coun83l  who  may  argue  to,  1095. 

may  bo  discharged,  when  court  has  no  jurisdictiGn,  1113. 

proceedings,  if  so  discharged,  1114, 1115. 
'  proceedings,  if  discharged,  in  other  cases,  1117. 

court  may  advise  to  acquit,  when,  1118. 
•  .      when  and  how  to  view  premises,  1119. 

must  be  admonished  at  each  adjournment,  1122. 

to  determine  law  and  fact  in  actions  for  libel,  1125. 

charging,  1127,  1439. 

may  decide  in  com-fc,  or  retire,  1128,  1440. 

room  and  accommodation  for,  after  retirement,  1135. 

room  and  accommodation,  when  kept  together,  1136. 

may  take  what  papei-s  with,  1137. 

may  return  to  court  for  information,  1138. 

to  be  discharged^  if  juror  becomes  unable  to  act,  1139. 

when  not  to  be  discharged,  1140 

when  discharged,  no  verdict  being  given,  1141. 

court  may  adjourn  in  absence  of,  1142. 

return  of,  1147. 

manner  of  taking  verdict,  1149, 1441. 

kind  of  verdict,  1150-52. 

to  find  degree  of  crime,  1157. 

verdict  ol  preyious  conviction,  1168. 

may  convict  of  lesser  ofiense,  1159. 

when  court  may  direct  to  reconsider  verdict,  1160. 


Jury— Confimwd. 

polling,  4  Utt. 

charge  of,  on  question  of  inminity,  1369. 

Terdict  of,  on  crnestioa  of  insaniiv,  1370. 

fonnation  of,  in  Jo8tioe*8  court,  ii35. 

See  Chaludtos  ;  Goboseb's  Just  ;  GftA3n>  Jcbx. 
Jizry  LlitK- adding  namea  to,  116. 

falsifying,  117. 
Jnities-otherofllsnteB  against  public,  li2-77. 
ifastlM's  Orart-nroosedincpi  mnst  be  commenced  by  com- 
plaint, 1436. 

when  wamnt  of  arrest  mnst  iasoe ;  form  of,  1427. 

minutes,  how  kept,  1^8. 

plea,  and  how  put  in,  1^9. 

iflsne,  how  tried,  1430. 

change  of  venue,  when  granted,  1431. 

grocecdings  on  change  of  Tenue,  1432. 

Dostponement  of  the  trial,  1433. 

aefendanttoberaesent,  1434^ 

jury  trial,  when  to  be  demanded ;  formation  of  jury,  1435, 

challexig^  1436. 

oath  of  jurors,  1437. 

trial,  how  oonducted,1438. 

to  decide  que8ti<uis  of  law,  but  not  to  charge  on  matters 
of  fact,  1488. 

jury  may  decide  in  court  or  retire;  oatli  of  ofBccr  on 
retirement,  1440. 

verdict  of  jury,  how  deliTered  and  entered,  1441. 

verdict,  when  several  defendants  are  tried  to^etlicr,  1442.  ' 

luTT,  when  to  be  discharged  without  a  verdict,  1443, 

if  discharged,  defendant  may  bo  tried  again,  1444. 

proceedings  on  plea  of  ^ilty,  or  conviction.  1445. 

judgmeni  of  fine  may  direct  imprisonment,  1146. 

defendant,  when  to  be  discharged  and  prosecutor  pay 
costs,  1447. 

Judgment  against  prosecutor  for  costs,  1448. 

judgment,  when  to  be  rendered,  1449. 

when  defendant  may  move  for  a  new  trial  or  in  arrest  of 
judgment,  1450. 

new  trial,  grounds  of,  1451. 

Eds  of  motion  in  arrest  of  judgment,  1452. 
lent  to  be  entered  in  the  minutes,  1453. 
lent  of  acguittal  or  fine  only,  defendant  to  bo  dis- 
charged, 1454. 
judgment  of  imprisonment,  how  executed,  1455. 
judgment  of  imprisonment  till  fine  paid,  how  exeented, 

fines,  disposition  of,  1457. 
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defendant  may  be  admitted  to  bail,  $  1458. 

BubpcBuas,  1459. 

entitling  affidaTits,  1460. 

appeals,  when  allowed,  1466. 

appeals,  how  taken,  heard,  and  determined,  1467. 

statement  on  appeal,  1468. 

if  new  trial  granted,  in  what  court  had,  1469. 

proceedings,  if  appeal  is  dismissed  or  judgment  affirmed, 

Jwtiee  of  tho  Feaoo— purchasing  judgment,  97. 

See  Maoibtsatb. 
Jnetifiable  Homicide — see  Homioidb. 
Keeper  of  Jail— suffering  prisoners  to  escape,  108. 

refusing  to  reoeive  prisoners  aocnsed,  142. 

answerable  for  safe  seeping  of  U.  S.  prisoners,  1602. 

in  contigaoos-county,  to  reoeiye  prisoners,  1604. 
See  County  Jails  ;  Jails  ;  Jailbb. 
Kidnapping— defined,  207. 

punishment  of,  208. 

jurisdiction  of  indictment  for,  784. 
KUl— attempts  to,  216. 

assault  to,  217. 
Knowingly— defined,  7. 
Labor— hours  of,  for  wards,  etc.,  651. 

hours  of,  on  public  works;  act  of  1872;  seeSrATOm. 

prisoners  in  county  jails  m&j  be  required  to,  1618. 

rules  and  regulations  therefor,  1614. 
Land— forcible  entry  and  detainer,  418. 

unlawful  re-entry  upon,  419. 

soiling  twice,  638. 

married  persons  selling  under  false  pretensee,  534. 

indosure,  opening,  C(u. 
Land  Xarks-injuring,  605. 
Laroeny— of  records,  113,  114. 

assault  with  intent  to  oommit  grand,  220. 

defined,  484. 

of  lost  property,  485, 

degrees  of,  486. 

grand,  defined,  487. 

petit,  defined,  488. 

punishment  of  grand,  489. 

punishment  of  petit,  490. 

of  written  instruments,  492. 

of  passage  tickets,  493. 

of  fixtures,  495. 

committed  out  of  and  property  received  in  the  state,  487. 

jurisdiction  of  indictment  for,  in  certain  oaaee,  786, 

pleading  in  an  indictment  for,  967. 
Fssr.  Cons.— 68. 
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of  goods  sftyed  from  fire  in  San  Fraadsoo,  $  500. 

allegations  of,  how  sustained,  1131. 

of  gold  dust,  qnioksilTer,  eto,,  see  BrATmES,  p.  715, 

of  personal  property  severed  from  realty,  see  Btatctes, 
p.  714. 
Xaw— court  to  decide  questions  of ,  1124,  1126. 

except  in  libel,  wnen  Jury  decides  question  of,  251,  1125. 
Lawful  Aisembly-^ee  MsasTiNas. 
Lawful  Besiotaoce— by  whom  made,  692. 

by  the  iMu:iy,  when  and  to  what  extent,  693. 

by  others,  When  and  to  what  extent,  694. 
Legislature— prevcntiDg  meeting  of,  81. 

disturbance  of,  «2. 

altering  draft  of  bill  of,  88. 

altering  enrolled  copy  of  bill,  84. 

giying  or  offering  bribes  to  members  of,  85. 

members  of,  receiving  bribes,  86. 

reftising  to  attend  or  testify  before  committee  of,  87. 

forfeiture  of  office  by  member  of,  88. 

duty  of,  on  conviction  for  treason,  1418. 
Leaser  Onbnse— j^7  ^^^I  convict  of.  1158. 
Letters— openinff  or  publishing  sealed,  618. 

sendmar,  wnen  deemed  complete,  660. 
See  Thbeatenino  Lettebs. 
Levees-^injuring  or  destroying,  607. 
Libel-deflnedr248. 

punishment  of,  249. 

malice  presumed,  250. 

truth  may  be  given  in  evidence,  251. 

jury  to  determine  both  law  and  fact,  251,  1125. 

publication  of,  defined,  252. 

report  of  official  proceedings,  privileged,  254. 

threatening  to  publish,  257. 

liability  of  editor,  publisher,  etc,,  253. 

offer  to  prevent  publication  of,  for  money,  257. 

pleading  in  an  indictment  for,  964. 
Libraries—injuring  public,  623. 
License— unlawfully  having  blank  receipts  for,  432. 

delivering,  without  receipt  for  payment,  431. 

auctioneer  sellixig  without,  436. 

carrying  on  business  without,  434. 

granting  to  aliens,  see  Statutes,  p.  750. 
Lien— Judgment  to  pay  a  fine  constitutes  a,  1207. 
Lieutenant  Oovemor— impeachment  of,  752. 

stato  prison  director,  1573. 

when  vadancy  in,  who  to  act  as,  1574. 

pay  of,  as  director,  1575. 
Life— mipri»onment  for,  671. 
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LightSi  Signal— masking,  remoymg,  or  exhibiting  false,  $  GIO. 
Limitation— no,  for  action  for  muruer,  799. 

of  action  for  all  other  felonies,  800. 

of  action  for  misdemeanor,  801,  802. 
Liquor— keeping,  within  two  miles  of  state  prison,  asylum, 
etc.,  172. 

where  sold,  amusements  prohibited  on  Sunday,  299. 

selling  at  camp-meeting,  801, 806. 

employing  women  to  sell,  at  theaters,  etc.,  803. 

employing  women  to  play,  where  sold,  806. 

adulterating,  882. 

selling  to  Indian  or  drunkard,  897. 

sellinff  to  minors,  see  Statutes,  p.  716. 

sale  of  in  state  capitol,  see  Statutes,  p.  746. 

sale  of  on  election  day,  see  Statutes,  p.  717. 
Lobbying-89. 

Lodging  Houses— space  to  each  lodger,  see  Statutes,  p.  726. 
Log  Eolling— punishment  of,  86. 
Logs— defacing  marks  on,  856. 
Lost  Property— larceny  of,  485. 
Lottery— defined,  819. 

punishment  for  drawing,  820. 

punishment  for  selling  tickets  for,  821. 

aiding,  322. 

offices,  828. 

advertisiD^  offices  of,  823. 

insuring  tickets  of,  824. 

publishmg  offers  to  insure,  824. 

prop&rtv  offered  for  disposal  at,  forfeited,  325. 

letting  building  for  purposes  of,  826. 

ovidence  on  tr£u  for  selling  tickets  of,  1109. 
Lumber— defacing  marks  on,  856. 

injuiy  to  saws,  see  Statutes,  p.  725. 
Lunatics— see  Insane  Pebsons. 
Magistrate— defined,  7,  807. 

who  are,  808. 

See  Offzgsbs,  Judicial. 
Malice— defined,  7. 

presumed  in  case  of  libel,  250. 
Malicibus  Mischief- in  general  defined,  594. 

specified,  from  section  695  to  626. 

animals,  poisoning,  596. 

animals,  Killing,  etc.,  597. 

killing  birds  in  cemeteries,  698. 

killing  sea  lions  and  seals,  599* , 

bmnin;;;  buildings,  600. 

snow  slicds,  600. 

using  gunpowder,  601. 

to  freehold,  602. 


XilieUru  KMdef— ConeiiwMi. 

standing  cropB,  $60&. 

to  landmarks,  G06, 

to  Jails,  606. 

to  bridges,  dams,  levees,  etc.,  607. 

rafts,^)8. 

buoys  and  beacons,  600. 

signal  lights,  610. 

to  BSTigable  streams,  611* 

others  ennmerated,  612-26. 
Xalidons  Ix^nries-^inlTines  to  railroad  bridges,  587. 

to  pubhc  ways,  688. 

to  toll  houses,  etc.,  689. 

to  milestones,  690. 

to  telegraph  lines,  691. 
Halpraetioe— by  intoxicated  physician,  346. 

See  AnoBMST. 
Manslanghter— see  HoMicmi. 
Market  Frioe— fraud  to  afifeot,  896. 
Xarks— land,  defacing,  606. 

defacing,  on  vrecked  property,  856. 

defacing,  on  lumber,  logs,  etc.,  856. 

and  brands,  acts  continued  in  force,  23. 
SeeTsADsMABEs;  Bbandb. 
Marriage^taking  woman  with  intent  to  compel  her  to  marry, 
265. 

to  one  already  married,  28A. 

incestuous,  285. 

contraction  of  solemnization  of  incestuous,  359. 

making  false  return  of  record  of,  860. 

contracted  firaudulently,  628. 
Harried  Women— when  incapable  of  committiug  crimes,  26. 

made,  wearin«r  of,  186. 
Mayhem— deaned,  203. 

punishment  of,  20i. 

assault  with  intent  to  commit,  220. 
Mayor— duty  of,  when  breach  of  pc^o  peace  threatened,  720. 
Measures,  raise— see  WsiaHiB. 
Medicines— practice  of,  see  Btatoiss,  p.  725. 

poisonous  substances,  &iatutbi,  p.  749. 
Meetings,  Lawful— disturbing,  69. 
Meetings,  Public— preventing  electors  firom  attending,  58. 

disturbing  certain,  403,  69. 
Meetings,  Beligious— disturbing,  802. 
Meetings,  Unlawful— see  UinAWTm*  AssEaiBLT. 
Menanoe— act  committed  under,  26. 
Milestones— injuring,  590. 
Militia— see  Tnoops. 
Militia  Law— fidlure  to  attend  parade  or  drill,  652,  658. 
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may  be  enforced  ia  case  of  riots,  $  725« 

who  may  order  out  for,  728. 

commander  to  obey  order,  729. 

armed  force  to  obey  ci^  ofiQoer,  790. 

conduct  of  troops,  731. 
Kilk—adulteration  of;  402. 
][inor»— selling  drinks  to,  tee  SxATum,  p.  716. 

buying  junk  from,  601. 
Xiscarriago— see  Abobtion. 

Hiscbiavous  Animals— death  from  keeping  or  haying,  S99. 
Hisdemeanor— defined,  17. 

punished,  19. 

aiding  in,  659. 

limitation  of  action  for,  801, 802. 

person  charged  with,  most  be  taken  before  whom,  821. 
What  abb  Misdbbceanobs— aiding  lottery,  322. 

aiding  apprentices  to  run  away,  646. 

aiding  seamen  to  desert  by  harboring,  6I5. 

aiding  seamen  to  desert  by  enticing,  644. 

accounts  false,  by  consingee,  636. 

acting  in  public  capacity  tmauthoriaed,.  65. 

adultcratmg  food,  drugs,  liquors,  etc.,  882. 

administering  extra-judicial  oath,  152. 

altering  telegraph  messages,  620. 

animals,  poisoning,  596. 

arresting  or  attaching  dead  bodies,  295. 

assaults  defined,  240. 

assaults  by  officer  under  color  of  authority,  140.    . 

attempts  to  Yote,  not  being  qmdified,  46. 

attempts  to  extort  by  yer bal  threats,  524. 

attorney,  defending  certain  cases,  162. 

attorney,  buying  demands  in  suit.  161. 

attorney,  misconduct  by,  160. 

barratry,  common,  158. 

battery  defined,  242. 

betting  on  elections,  60. 

boats,  mismanagement  by  captain,  etc.,  848. 

boats,  boilers  of,  849. 

bribes,  to  witnesses,  137. 

bribes,  witness  taking*  138. 

bridge  or  ferry,  maintaining  without  license,  886,  887. 

bridge,  toll,  riding,  or  driymg  fast  on,  888. 

bridge  or  ferry,  crossing  without  paying  tolls,  889. 

burglarious  tools,  haying,  466. 

bunal,  unlawful,  297. 

buying  appointment  to  office,  78. 

buying  demands  in  suit,  by  attorn^,  161. 
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oarrien  and  innkeepers  refusing  guests  and  passengers, 

ohild,  omission  to  fnmlBh  necessaries  to,  270. 

Ohineso,  bringing  into  state,  174. 

employment  of,  by  corporation,  178, 179. 

compounding  offenses,  153. 

oon^cts,  commnnicatib^ -with,  171. 

conyiots,  importing  foreign,  173. 

criminal  contempts,  166. 

criminal  conspiracy,  182. 

dead  animals,  pattmg  in  streets  and  rivers,  etc.,  374. 

deadly  weapons,  rudely  exhibiting,  417. 

deadly  weapons,  having,  467. 

defacm^  tombs  and  monuments,  296. 

disturbmg  relijgious  meetings,  302. 

disturbing  political  meetings,  59. 

disturbing  lawful  assemblies,  403. 

disturbing  the  peace,  415. 

elections,  refusal  by  voter  to  be  sworn,  43. 

elections,  refusal  to  answer  questions  by  ofiScers  of,  43. 

elections,  refusal  to  obey  summons  by  of&cer  of  regis* 

tration,  44. 
elections,  attempt  to  vote  not  being  qualified,  46. 
elections,  procuring  illegal  voting,  47. 
elections,  mtimidating,  corrupting,  etc.,  electors,  53. 
elections,  inspector  of  unfolding  or  marking  ticket,  49. 
elections,  unlawfully  furnishing  money  at,  54. 
elections,  unlawful  offer  to  procure  office  for  elector,  55-6« 
elections,  preventing  public  meetings  for  purposes,  58. 
elections,  disturbing  such  meetings,  59. 
elections,  betting  on,  60. 
exposure,  indecent,  person,  pictures,  etc.,  311. 
exposure  of  person  having  contagious  disease,  394. 
erposuro^  thr^itening  by  letter,  650. 
evidence,  ^li  stroying,  135. 
fcmiLlea,  exliiljiting  for  hire,  procuring,  306,  307. 
fiiOj  aettinf?  tij  woods,  etc.,  384. 
fire,  obstruct Lng  attempts  to  extinguish,  885. 
forcible  entry  and  detamer,  418. 
forciblo  cntryt  returning  to  retake,  419. 
frauda,  by  d(:  I jtor  concealing  property,  155. 
fraucbt  Ly{l<  Jendan  tin  same,  156. 
frauds,  in  Fip.uial  partnerships,  358, 
fraud B»  ill  i[scteaaing  weight  of  package,  381, 
f  raudd ,  ( o  a  []\.  <.it  market  price,  895. 
f  rmida ,  by  p<.  i  sonation ,  529. 
frauds,  in  conveyancing,  531. 
ftaudi^,  in  obtaining  money,  false  pretense,  532» 
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frauds,  in  weights  and  jneasnres,  &  668. 

frauds,  in  stamping  corks,  etc.,  65ft. 

frauds,  in  stock  subscriptions,  657. 

frauds,  in  using  name  in  prospectus,  659. 

fighting  dm),  posting  for  not,  229. 

fighting  for  prize.  413. 

grand  jurors,  acting  after  ohaUezige  allowed,  164. 

grand  jurors,  disclosing  transactions  of,  1G9. 

gambling  defined,  etc.,  330. 

gambling,  permitting  in  house,  331. 

gambling,  winning  at  by  fraud,  332. 

gambling,  witness  of  relusing  attendance,  333. 

gambling,  officer  refusing  to  prosecute  for,  336. 

ffame  laws,  yiolating,  630, 63r,  632,  633. 

illegally  using  phosphorus,  631. 

unlawfully  catching  fish,  635. 

postponing  telegraph  messages  out  of  regular  turn,  638, 

guzipowder,  keeping  unlawiully,  375. 

nealth  and  quarantine  laws,  violating,  376,  377. 

health  and  quarantine  laws,  neglecting  duty  under,  378. 

ill- fame,  house  of,  residing  in  or  keeping,  315, 

imprisonment,  false,  237. 

insurance  laws,  violating,  439. 

injuring  toll  houses,  etc,  589. 

iniuring  milstones  and  guide  boards,  690, 

injuring  telegraph  lines,  691. 

iniuring  standing  crops,  604. 

inluring  signals,  615. 

Injuring  works  of  art»  622. 

iniuring  gas  and  water  pipes,  624. 

intoxication,  malpractice  Dy  physician  from,  846. 

intoxication,  engineer,  391. 

lunk  dealers,  buying  of  minors,  501. 

lunk  dealers,  govemod  by  law  as  pawnbroker,  602* 

keeping  open  business  places  on  Sunday,  300. 

keeping  disorderly  house,  316. 

keeping  house  of  ill -fame,  315. 

keeping  pest  house  within  certain  limits,  373. 

larceny,  petty,  488. 

larceny,  of  gas,  498. 

larceny,  of  water,  499. 

legislature,  disturbing  while  in  session,  82. 

legislature,  witness  refusing  to  testify  before,  87. 

libel  defined,  248. 

libel,  threats  to  publish,  257. 

license,  maintaining  bridge  or  ferry  without,  386,  387» 

license,  doing  business  without,  435. 

auctioneering  without,  436. 
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lottaiy,  drawing.  ^  320. 

lottery,  seUingtidEfits for,  821. 

lottery,  keeping,  or  advertisiiig  office,,  S28. 

lottery,  ijisarisg  ticket,  32i. 

lottery,  letting  bnilding  for,  825. 

milk,  adulteration  of,  402.    ? 
MaM^ious  Miaebief  in  general,  6M. 

pplsoning  animals,  596. 

lulling  or  maiming  animals,  597. 

killing  birds  in  cemeteries,  598. 

killing;  seals  and  sea  lions,  599. 

malicious  injuries  to  freehold,  602. 

injtu'ies  to  standing  crops,  601. 

dei'acing  or  removing  landmarks,  605. 

burning  or  injuring  ratts,  608. 

setting  vessels  adrilt,  608. 

removm^  buoys  and  beacons,  609. 

obstructmg  navigation,  611-13. 

mooring  vessels  to  buoy,  614. 

injuring  United  States  coast  survey  signals,  etc,  615. 

tearing  down  notices,  616. 

opening  or  publishing  sealed  letters,  618. 

disclosmg  telegraph  message,  619. 

altering  telegraph  messages,  620. 

openmg  telegraph  messages,  621. 

inj  uring  worKs  of  art,  etc. ,  622. 

injuring  gas  or  water  pipes,  624. 

drawing  water  from  closed  water  works,  625. 
MiscfiLLANEous— using  information  from  telegraph  mes- 
sages, 639. 

clandestinely  learning  contents  of  message,  640. 

bribing  telegraph  operator,  641. 

ill^;alfy  collectmg  certain  ^Us,  642. 

violating  certain  police  regidations,  643. 

enticini;  seamen  to  desert,  644. 

harboring  deserting  seamen,  645. 

aiding  apprentices  to  run  away,  646. 

vagrancy,  647. 

issuing  false  certificates  of  exemption,  by  fire  Apart- 
ment, 649. 

sending  letters  threatening  to  expose,  650. 
Nuisance,  maintaining,  372. 
Oath,  administering  extra-Judicial,  152. 

oath,  taJdng  sucn,  151. 

oath»  refusing  to  take  when  oflbring  to  vote,  43. 
Q^cer— omission  of  duty  by,  176. 

officer,  neglecting  to  prevent  duel^  230. 


J— CotrititueeJ. 

officer,  refusing  to  inform  or  proseoaie  for  gambling, 
J335. 

offloer»  cruel  treatment  of  lunatics,  861. 

officer,  taking;  rewards  for  deputation,  74. 

officer,  exercising  duties  of,  wrongfully,  75. 

ofQcer,  receiving  ezcessivo  fees,  94. 

officer,  purchasing  Judgment,  97. 

officer,  refusing  to  arrest  persons  ohan;ed  with  crime,  142. 

officer,  neglect  or  violating  duty  by  public  admini8t'r,.l'i3. 

officer,  receiving  fees  for  arresting  fugitives  from  jus- 
tioe,  144. 

officer,  who  beats  a  person  under  color  of  authority,  149. 

officer,  making  false  certificate,  167. 

officer,  disclosing  fact  of  indictment  found,  168. 

officer,  disclosing  evidence  before  grand  jury,  169. 

officer,  solemnizmg  illegal  marriage,  859. 

officer,  making  false  return  of  same,  860. 

officer,  refusing  to  issue  or  obey  a  writ  of  habeas  corpus, 
862« 

officer,  reconfining  person  dischareed,  863. 

officer,  concealing  person  from  sum  writ,  864. 

officer,  neglecting  to  disperse  rioters,  410. 

offiosr,  failure  to  pay  over  fines,  etc.,  427. 

officer,  refusing  inspection  of  books,  440. 

officer,  extortion  in  fees,  521. 

officer,  misconduct  of,  corporation,  561. 

officer,  of  savings  bank,  overdrawing  account,  561. 

officer,  of  bank,  insolvent,  receiving  deposit,  562.. 

officer,  publishing  false  report  of  condition  of  corpora- 
tion, 564. 

officer,  refusing  inspection  of  books  of  corporation,  5C5. 

officer,  contracting  debt  beyond  assets  of  corporation,  5G6, 

officer,  resisting,  69. 

officer,  extortion  by  executive,  70. 

officer,  retaking  goods  from  custody  of,  102. 

officer,  escape  from,  107. 

officer,  delay  in  presenting  arrest  to  magistrate,  145. 

officer,  malong  unlawful  arrest,  146. 

officer,  inhumanity  to  prisoners,  147. 

officer,  resisting  public,  148. 

officer,  refusing  to  aid  in  making  arrest,  150. 

officer,  obstructing  in  collecting  revenue,  428. 

officer,  falso  representations  to  assessor,  429. 

omissions,  to  furnish  child  necessaries,  270. 

omissions,  to  bury  dead  body,  293. 

omissions,  to  label  drugs,  etc.,  880. 

omissions,  of  duties  by  officer,  176. 

omissions,  of  legal  obligations,  176* 


8tt 


ir^Continued, 

J^aumbroker,  acting  wWiaut  a  licenaey  338. 

pawnbroker,  failing  to  keep  register,  339. 

pawnbroker,  UBnry  by,  3^0. 

pawnbroker,  aelUng  prior  to  time  to  redeem,  d4L 

pawnbroker,  ret'ubing  to  disoloae  particulars,  u^ 

pawnbroker,  refusing  inspection  to  officer,  843. 

penalty,  when  not,  punisnment  ia  fixed,  177. 

piloting,  unlioenaed,  379. 
BaUroada,  neglecting  to  ring  leU,  etc,,  390. 

railroads,  engineer  intoxicated,  891. 

raikoads,  putting  passenger  cars  in  front  of  freight^  892. 

railroads,  employees  violating  duties,  893. 

racing,  on  highways,  896. 

riot,  defined,  etc.,  404, 405. 

remaining  after  being  warned,  409. 

neglecting  to  disperse,  410. 

rout,  defined,  etc.,  406. 
BeUing  liquoi^  near  state  ^/rison,  172. 

search  warrants  maliciously  procured,  170. 

selling  liquors  to  Indians.  897. 

selling  liquors  at  theaters,  803. 

selling  liquors  at  camp  meetings,  804. 

selling  liquors  to  minors,  see  Btatutes,  p.  716. 

selling  tamted  food,  383. 

selling  firearms,  etc.,  to  Indians,  398. 

selling  state  arms,  442. 

Sunday,  noisy  amusements  on,  299. 

Sunday,  keeping  open  business  on,  300. 

Sunday,  disturbing  religious  meetings  on,  802. 
TaxaSt  refusing  to  awe  tax  collector  name  of  employee,  434^ 

taxes,  illegally  cLelivering  receipts  for  poll,  431. 

taxes,  making  false  statements  concerning,  430. 
Telegraph  Messages— aXieringt  C30. 

telegraph  message,  disclosing,  C19. 

telegraph  message,  opening,  C21. 

telegraph  information  using,  639. 

telegi-aph  message,  postponmg  out  of  turn,  688. 

telegraph  message,  clandestinely  learning  contents,  640. 

telegraph  message,  forging,  474. 
Trade  Jlfar&s— counterfeiting,  850. 

trade  marks,  selling  goods  with  counterfeit,  851. 

trade  marks,  defaomg  on  wrecked  property,  855. 

trade  marks,  defacing  on  logs,  etc.,  35a. 

trade  marks,  refilling  casks,  etc.,  bearing,  350. 
Unlawful  assembly f  407. 
Witness  deceivingt  183. 

witness  before  legislature,  87. 

witness,  preyenting  attendance  of,  136. 
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msiUmwaat^ConHnued, 

witness  of  gambling  reftising  attendance,  9  833. 

wrecked  property,  keeping  after  salvage  paid,  544. 

wrecked  properi^r,  nnlawfally  keeping,  545. 
Xigfortime— acl  committed  by,  26. 
Misnomer— «ee  Fiorrnous  Iuheb. 
Misprision  of  Treason— what,  88. 

punishment  of,  88. 
Mistake  of  Fact— disprovee  criminal  intent,  26, 

See  Ebbob. 
Mob— imppressing  by  troops,  781. 

See  Biot:  Suppbbssion. 
Mook  Anetions— see  Auctions. 
Mocking  Birds— destmction  of,  see  Statutes,  p.  713. 
Monte— see  Gambuno,  832. 

Month— meaning  of,  7.  ,  ,    .     .     ^e 

Monuments— erected  by  XJ»  8.  coast  survey,  injnnes  to,  615. 
Morals,  Good— crimes  a^^st,  firom  section  290  to  807. 
Motion— to  set  aside  indictment,  995. 

to  set  aside  indictment,  when  heard,  997. 

e£Eect  of  denial  of  such,  997. 

for  new  trial,  when  made,  1182. 

in  arrest  of  judgment,  1185,  1452. 
Murder— eee  Homioidb. 
Mutilation  of  Doouments— penalty  for,  113. 
Karnes— unauthorized  use  of,  in  i>roBpectus  of  corjporation,  559* 

indictments  found  by  fictitious,  953. 
Katioual  Guard— failure  to  attend  drill,  652. 

same,  by  member,  653. 
navigable  Streams— obstructing,  611. 
navigation— of  harbors,  etc.,  618. 

of  Humboldt  bay,  obstructing,  612. 
Kegleot— defined,  7. 
Hew  Trial— to  be  ordered  when  verdict  is  defective,  115&. 

defined,  1179. 

efibct  of,  U80. 

when  may  be  granted,  1181. 

application  for,  when  made,  1182. 

where  to  be  had  when  ordered  on  appeal,  12G1. 

grounds  for,  in  justice's  court,  1451. 
Kiffht-Time— defined,  450, 463. 
KoUe  Prosequi— abolished,  1386. 
Kotes— forgery  of ,  470.  .  .      ^       ^    ^„^ 

possessing  or  receivmg  forged,  475. 

making  or  uttering  fictitious,  47C. 
Kotioe— of  appeal,  when  by  publication,  1241. 

of  application  for  bail  in  certain  cases,  1274. 

of  application  for  paa'don,  142 1. 

pubucation  of  such,  1422* 


Votiom— destroTiiig  or  rexnoying  befoia  pxoper  time,  $  6M.    - 
VaiMUi«e— imblio,d«fiiied,  870.  - 

unequal  dama^,  871. 

maintainixigf  872. 

keeping  pest  honses  i^  oertain  limiis,  878. 

patting  dead  animals  in  etraeip,  liTera,  eto.r  871. 
Kamoer^words  in  siugolar  indnda  plnxal,  7. 
Oath— includes  affirmauon  or  deolarationi  7. 

defined,  U8. 

of  office,  120. 

irregularity  in  administering^  no  dfifense  for  poi^iaxy,  121«' 

extra-Judicial,  161. 

administering  extra- Judicial,  152.    [Bepealed.] 

of  foreman  <»  grand  jvay,  908* 

of  grand  jurors,  904. 

foreman  of  grand  jury  ma/  adminiaier,  to  witaeiaei,  91flL 

of  triers  of  ahaUenges,  1080. 

of  officer  in  ohar^  of  jurv,  1121, 1128*  1410. 

of  Jurors  in  justice's  court,  1437. 
Obwene  Kxposurei    of  persons,  books,  eto.,  Sll-lfi. 
Office— acting  in,  without  quali^^g,  65. 

baying  or  selling  appointments  to,  78,  74. 

wrongful ( 


wrongful  exercise  oi,  75, 

howlforfeited,  88,  98, 147. 

oath  of,  120. 

persons  engaged  in  dueling  diaqiialified  fromholding,  228L 

removal  from,  661. 
Offioers— intoxication  of,  see  Statutes,  p.  746. 
Officers,  Administrative— same  proyi9iQns  apply  as  to  exeoib 
tive  officers,  77. 

being  interested  in  conteactB.  buying  scrip,  etc.,  712. 
Officers,  Executive  and  Miniiterial— prooeedings  to  impeach 
or  remove,  preserved,  10. 

acting  without  having  qualified,  66. 

de  facto,  validity  of  acts,  66. 

bribery  of,  67. 

askinff  or  receiving  bribes.  68. 

resisting,  69. 

extortion  by,  70. 

penally  for  certain,  dealing  in  scrip,  71. 

penalty  for  being  interested  in  cernin  oonknoti,  Tt» 

presenting  false  claims  to,  72. 

receivins  rewards  for  deputation,  74. 

wrongfully  exercising  functions  of  office,  75. 

refusal  to  surrender  books  to  successor,  76. 
-    how  forfeits  office,  98. 

retaking  goods  from  custody  of,  102. 

stealing,  mutilating,  etc.,  records,  113. 

revising  to  recieve  or  arrest  accused  parties,  142. 
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xeoelYiDg  fee  or  reward  for  arresting  AigitiTOB,  $  144. 

delaying  to  take  parson  arrested  betore  magistrate,  145^ 

making  arrest  wichont  authority,  146, 

inhumanity  to  prisoners,  147. 

wilfully  resisting,  148. 

assaults  by,  under  color  of  aathority,  149. 

refusing  to  aid  in  making  arrests,  150. 

penally  for  administering  extra-judicial  oaths,  152* 

bribery  of  certain,  165. 

false  certificate  by,  167. 

disclosing  fact  of  indictmeut  found,  168. 

omission  of  duty  by,  176. 

Justifiable  homicide  1^,  196. 

duty  of,  to  prevent  duels,  290. 

duly  of,  concerning  gaming,  335. 

refusing  or  neglectmg  to  dii^rse  unlawful  assembly,  410^ 

refusing  or  neglecting  to  pay  over  public  moneys,  425«- 

fiailing  to  pay  over  fines  and  forfeitures,  427. 

obstmctix^,  in  collecting  revenue,  428. 

removal  o^  for  violation  of  duty,  661, 

proceedings  to  remove  civil,  how  prosecuted,  682. 

Intervention  of,  to  prevent  crime,  697. 

pwsons  aiding  in  such  cases  justifiable,  698. 

proceedings  in  overcoming  resistance  to  process,  723..      ' 

to  certify  names  of  resisters,  724. 

must  command  rioters  to  disperse*  726. 

must  arrest  rioters  refosinx  to  obey,  727. 

may  order  out  military,  7^. 

armed  force  to  obey  what,  730. 

suspension  of,  in  oases  of  impeachment,  750. 

when  impeached,  disqualified  until  acquitted,  751. 

proceeding  for  removal  of,  758-772. 

accusation,  768. 

trial  of,  767. 

proceedings  for  removal  of,  b^ore  district  court,  772.  • 

oath  of,  in  charae  of  lury,  1121,  1128. 
Offieen,  Judicial— offering  bribes  to,  92. 

receiving  bribes,  93. 

receiving  excessive  fees,  94. 
OiBeers,  Bemoval  of— by  impeachment,  787-758.  ..    . 

Bee  Impeachment. 

removal  otherwise  than  by  impeachment,  758-772* 

accusation  by  grand  jury,  758. 

form  thereof,  759. 

accusation  trausmitted  and  copy  served,  760, 

if  defendant  does  not  appear,  761. 

ol^ectiou  to  accusation,  762. 

form  thereof,  768. 
PsN.  Cods.— 69. 
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OfflMn,  BoDOfalttf— CoRiiiNietf, 

denial,  $76i. 

objeotfon  oTerrnled— CDBwer,  765. 

prooeedings  on  oonfetBum  or  iflsne^  766. 

trial  and  prooeedin^^  on,  767,  768^ 

summary  removal  of,  772. 
Ofleers  of  State  Priaon—boardof  direeton,  1578. 

pres.  pro  tern,  of  tlie  aenate,  when  to  aotaadirectOTi  1574.  ^ 

compenaationofdirectoni,  157&,. 

board  must  adopt  mles  and  r^nlatumst  1676. 

board  may  appomt  warden  and  other,  177. 

dnty  of  clerloi  and  otlier,  1578, 

monthly  reports  of ,  1579. 

mnst  keep  accounts  and  report  to  governor,  1580 

board  cannot  contract  debts,  1585. 

farther  powers  of  the  board,  1598, 159i,  1595. 

See  Stats  Pbison  ;  Statutes.  ^ 

Oleomargarine— manufacture  and  sale  of,  see.  Statdtis,  p.  780. 
Omission  of  Dnty--by  public  officer,  176. 

when  punishable,  662. 
Opium—keeping  or  resorting  to  place  for^smoking,  807. 
Order— for  recommitment,  1810. 

contents  of  such,  1811. 

for  conditional  mramination,  when  may  be  applied  for. 
1838.  "•'^ 

such  application,  how  made,  1887. 

such  application,  to  whom  made*  1898. 

such,  wnen  granted,  contain  what,  1839. 

such,  must  direct  what,  18^. 
Overt  Act— when  necessary,  to  constituts  conspiracy,  184, 
Oysters— gathering  or  injuring,  602. 

planting  and  injury  to,  see  Statdixs,  p.  728, 
Panel— ^and  jury,  cause  of  challenge  to,  895. 

grand  Jury,  effect  of  allowing  challenge  to,  899. 

defined,  1057. 

challenge  to,  defined,  1058. 

challenge  to,  upon  what  founded,  1069. 

challenge  to,  when  and  bow  taken,  1060. 

BeeOHALLENOs;  Gbaio)  Jubt;  JmiT. 
Paper  Honey— issuing  and  circulating  unlawfully,  648. 
Parade— failure  to  attend,  by  offioer,  652. 

same,  by  member,  658. 
Pardon— power  of  governor  to  grant,  1417. 

governor  to  communioatQ  to  legislature  what  granted, 
1419. 

in  case  of  treason,  1418. 

report  of  case  for,  how  and  fhmi  whom  required,  1420. 

notice  to  district  attorney  of  iq[>plication  for  pardon,  1421. 

public  notice  of  application  for,  1422. 
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Tftremt—demrting  child,  f  271. 

omitting  to  provide  necessitieB  for  child«  3?0« 
Parties  to  Cnmes— classification  of,  80. 
Partnmbip— fraud  ih  special,  858. 
Passage  Tickete— Tslue  of,  in  certain  casesi  493. 

refasal  to  sell  to  emigrants,  see  Statcttes^  p.  745. 
PaiRTXibrokert— carrying  on  bosiness  without  Ucense^  889^ 

failing  to  keep  register,  889. 

ohargmg  unlawful  rate  of  interest,  840. 

selling  before  time  of  redemption  expires,  841. 

selling  without  notice,  841. 

refusing  to  discloseparticulars  of  sale,  812. 

refusing  to  allow  officer  to  inspect  register,  848. 
Peace— public  crime  against,  403-19. 

security  to  keep,  706. 

polioe  to  preserve,  at  public  meetings,  720. 

disturbing  by  noises  or  tumult,  415. 

threatening,  quarreling,  etc.,  415. 
Peaea  OiBeer— refusing  to  arrest  accused  parties,  142. 

warrant  of  arrest  must  be  directed  to  and  executed  by,  816: 

what  are,  7,  817* 

to,  what  warranto  are  to  be  directed,  818,  819. 

arrest  by,  886. 

duty  of,  making  arrest,  848,  849. 
Penal  Code—see  Code. 
Penalty—when  not  prescribed,  111, 

Pexjnry— witness*  testimony  may  be  read  against  him  on  trial 
for,  14. 

defined,  118. 

irregularity  in  administering  oath  no  defense,  121. 

inoompetenoy  of  witness  no  defense  for,  122. 

when  making  depositions,  etc.,  deemed  complete,  124. 

witness  need  not  know  that  his  evidence  was  material,  128. 

stating  what  ono  does  not  know  to  be  true,  125. 

punishment  of,  126. 

subornation  of,  127. 

securing  execution  of  innocent  persons  by,  128. 

pleading,  in  an  indictment  for,  w6. 
Person— defined,  7. 

who  capablo  of  crime,  26. 

who  liable  to  punishment,  27. 

instigating  incapables  to  crime,  81, 

orimej  against,  261-365. 

indecent  exposuro  of ,  806. 

other  injuries  to,  846-67. 

information  against,  703-11. 
Personal  Property— includes  what,  7. 

severedT f rom  reallr^  larceny  of,  see  SrAirrrES,  p.  714. 
Personation,  False   see  jFalsb  Pbbsohation. 
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P«it  HooaM— establishing  and  keeping,  in  oertsin  limiis»  f  978. 
Petit  Laroeny— see  Laboxmt. 

Petit  Treason-— abolished,  191. 

Phosphor  US— HBO  of,  on  land,  urohilnted  in  oertain  counties,  680. 

Physicians— malpractioe  by  intoxicated,  846. 

Pictures— indecent,  811  et  aeq. 

Piece  Clubs— extortion  by,  see  Statutes,  p.  729. 

Pilots— actiu^  aa  such  without  license,  879. 

Pipes— injuring  gas  or  water,  624. 

Plea— in  case  of  impeachment,  where  entered,  748. 

of  guil  ty,  to  artiolesof  impeachment,  prooeedingaon,  744. 

of  guilfcy  of  accusation  of  ofiBcer,  proceeding  on,  768. 

when  put  in,  1003^ 

different  kinds  of,  1016» 

how  put  in  and  its  form,  1017. 

of  guilty,  how  put  in  and  when  may  be  withdrawn,  1018. 

of  not  guilty,  puts  what  in  issue,  1019. 

of  not  guilty,  what  evidence  may  be  giten  under,  1020. 

of  not  guilty,  to  be  entered  on  refusal  to  {dead,  1024. 

of  guilty,  upon,  court  to  determine  degree,  1192, 

of  corporations,  to  indictment,  1896. 

ol  guilty,  proceedings  on,  1445. 
Pleading— form  and  rules  of,  948. 

first,  is  by  indictment  or  informatioii,  949* 

of  judgments,  962. 
'     of  private  statutes,  968. 

in  mdictment  for  libel,  964. 

in  indictment  for  foreery,  965. 

in  indictment  for  perjury  or  subornation  of,  966.. 

in  indictment  for  larceny  or  embezzlement,  967. 

an  indictment  for  exhibiting,  etc.,  lewd  books,  etc.,  968. 

on  part  of  defendant,  10U2. 

enor  or  mistake  in,  1404. 

See  Behubbxb ;  Posxpomxicent;  Ysetoz;  Axooesi  or 
Judgment,  etc. 
Plowini^in  watercourse,  607. 
Poison— putting,  in  food,  medicine,  <Mr  water,  847. 

atfemps  to  kill  by  administering,  216, 

sale  of,  see  Statutes,  p.  749. 
Pdlioe — organization  and  regulation  of,  719. 

force  to  preserve  peace  at  public  meetings,  how  ordered, 
720. 
Police  Court— defined,  1461. 

in  San  Francisco,  see  STAtUTES,  p.  760. 

proceedings  in,  see  Justice's  Coubt. 
Police  Officers— in  incorporated  towns,  etc.,  duty  of  persons 
inchai'geof,  1417. 

how  organized,  719. 

to  preserve  the  peace,  720. 
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Police  BegnlatiOiiB^yiolation  of  certain,  $*  643. 
Fosse  IXwutatiif-^refiisal  to  join,  150. 
Postponement— of  examination,  861,  852. . 
-         of  trial,  1052, 148a. 
Presentment— definecl,  916. 

must  be  by  twelve  grand  jnrorff,  931. 

mnsfc  be  presented  to  oonlrtund  filed,  932. 

when  bench  warrant  mnst  issue  on,  933. 

proceedings  on,  934-37. 
Fresnmption— ox  rnaHoe,  in  case  of  Hbel,  250. 

or  law,  need  not  be  stated  in  indictment,  961* 

of  innocence,  1096. 
Frineipals— who  are,  81. 

and  accessories,  distinction  abrogated,  971. 
Printuftg—includedin  "vrriting,"  7. 

See  SUVEHLMTENDEMT  of . 

Prisem— escape  from,  107. 

assisting  prisoners  to  escape  firom,  109, 110. 

jurisdiction  of  indictment  for  escape  from,  786. 

grand  jury  entitled  to  access  to  public,  924. 
See  State  Fbibon. 
Prisoners— rescuing  from  custody,  101. 

escaping  from  state  prison,  105. 

escape  nom  other  than  a  prison,  107. 

officers  permitting,  to  escape,  1(^ 

assisting,  to  escape,  109, 110. 

inhumanity  to,  147. 

as  witnesses,  1833, 1846. 

to  be  classified,  in  county  jails,  1599. 

bringing  from  state  to  other  prison,  1567. 

disposition  of  insane,  1582. 

committed,  must  actually  be  confined,  1600. 

committed  by  U.  S.  courts,  must  be  received,  1601. 

when  may  be  taken  to  jail  in  contiguous  county,  1608. 

when  to  be  returned  to  proper  county,  1606. 

may  be  removed  in  case  of  fire  or  pestilence,  1607, 1608. 

not  to  be  received  at  county  jails,  on  civil  process,  1612. 

conveyed  to  state  prison,  compensation  for,  1586. 

credits  for  good  behavior,  1590. 
See  Convict. 
Private  Statutes— how  pleaded,  963. 
Prize  Sight— penalty  for  engaging  in,  412. 

persons  present  at,  418.     . 

leaving  the  state  to  engage,  414. 
Proeess— resisting  execution  ot,  in  county  proclaimed  in  insur- 
rection, 411. 

power  of  officers  to  overcome  resistance  to  ezeoution 
of,  723. 

officers  most  certify  names  of  resistera,  724. 


when  niilita]7  to  be  ordered  to  ud  in  ezeoatiag,  $  725. 

Bheriff  not  to  leoeiTe  prisoner  on  dvil,  1612. 
■Prohibited  Aet»— for  which  no  pnnishment  prescribed,  misde- 
meanors, 177. 
Property— includes  real  and  poBonal,  7. 
/  crimes  a^ialnst,  ii74i9f. 
-  frandnlent  concealment  of^  by  debtor,  154. 

tendolent  concealment  of,  by  defendant,  15S. 

ref osing  to  give  assessor  list  of,  429. 

Uroenyof  lost,  48S, 

selling  hypothecated  or  pledged,  by  warehouseman,  581. 

receipt  for,  taken  on  search  warrafit,  1585. 

anoh,  how  disposed  of,  1536. 

inventory  of  such  most  be  taken,  1587. 

to  whom  such  inrentory  most  be  deliinered,  1588. 

when  to  be  restored  to  person  from  whom  taken,  1540. 

reoeiving,  in  false  character,  580. 

of  state  crimes  against,  424-48. 

conveyed  by  person  imprisoned  for  life,  675. 
Vroieeation— separate  and  distinct,  175. 

is  by  indictment  or  information,  682. 

no  person  subject  to  a  second,  for  same  o^nse,  687. 

anirof ois  convict  and  acquit  bar  to,  in  certain  cases,  793-4» 

must  be  had  in  the  name  of  the  people,  684. 

for  murder,  may  be  commenced  at  any  time,  799. . 

what  must  be  by  indictment,  888. 

what  must  be  accusation  or  information,  889^ 

order  to  set  aside  indictment  no  bar  to  another,  999. 

demurrer  allowed,  bar  to  another,  1008. 

order  of  compromise,  bar  to  another,  1378. 

dismissal  of  action  in  misdemeanor,  bar  to,  1887* 
Prottitiition— seduction  for,  266. 

taking  away  of  minor  for,  267. 

admission  of  minor  to  house  of,  909. 

house  for,  816. 

enticing  to  visit,  818. 
Public  Administrator— neglect  or  violation  of  dnfy  by,  143. 
Publioation— for  not  fighting  a  duel.  229. 

libelous,  defined,  252. 

privileged,  254. 

indecent,  811. 

proceedings  regarding  indecent,  311-16. 

of  oflfers  to  insure  lottery  tickets,  824. 

of  sealed  letters,  618. 

pleading  iu  indictment  for  exhibiting  or  seUing  obscene^ 
968. 

of  notice  of  application  for  pardon,  1422. 

of  the  codes,  4494. 
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Public  Doonmenti— 4966  DoouMrans. 

Public  Moneys— officer  refusing  to  pay  oyer,  $  425. 

defined,  426. 
Public  OffiBxue— 066  Cbimes. 
PublisherB— liabilify  of,  254. 
PunJghmeAt— how  detenmned,  18. 

disciotioi  i       Z-  [■..\ulnm  degree  of  crime,  17. 

Vtho  aroiiEibio  to,  17. 

for  murder^  19&, 

gramndfl  for  mitigation  of  I  513,  656. 

biimumry  liiquiry  for  initig^tioji  or  aggravfttion  of,  1204. 

proof  of  faijld  ill  mitigatEoQ  or  aggrayation  of,  1206. 

ono  act  punijilied  by  liiif^jreiit  prOYisiong,  65i. 

UJ^dtr  foreign  law,  055^ 

of  cootumpU,  C57, 

none  for  oniissiou  of  duty,  wben,  662. 

attompU  to  commtt  ciitnefl,  CG3,  664. 

restrictions  oji,  ii55. 

of  Bocond  ufteuBCS,  (JGG. 

ba^jed  on  y^Uud,  in  gold  coin,  678: 
Purchasing  by  Officer-— scrip,  etc.,  71. 
Quarantine  Laws— violation  of,  376. 
Qnicksilver— eotinterfeiting  stamps,  866. 

selling  debased,  867. 

larceny  of,  see  Statutes,  p.  715. 
Badng^-on  highways,  894. 
Bafts— burning  or  mjuring,  608. 
Bape— assault  with  intent  to  commit,  220. 

defined,  261. 

when  physical  ability  must  be  preyed,  262. 

penetration  sufficient,  268. 

punishment  of,  264. 
Bailroods— engineer  neglecting  to  sound  whisUe  or  bell,  cross- 
ing roads,  etc.,  890, 

intoxication  of  certain  employees  of,  891. 

placing  passenger  in  front  of  freight  cars,  892. 

violation  of  duties  by  employees  of,  833. 

officer  overcharging,  525. 

extortion  by,  see  Statutes,  p.  739. 

unjust  discrimination  by,  see  Statutes,  p.  739. 

police  regulations,  see  {Statutes,  p.  741. 

parses  by,  see  Statutes,  p.  740. 

tariff  of  rates,  seo  Statutes,  p  741. 

trespass  upon,  see  Statutes,  p.  742. 

intoxication  of  employees,  see  Statutes,  p.  742. 
Bailroad  Company— see  Cobpobations. 
Bailrosd  Tickets— counterfeiting,  etc.,  482. 

restoring  canceled,  483 ;  see  Statutes. 
See  Fassagb  Ticket. 


BsaI  Pfopofty— what  term  embnoee,  $  ?• 
BaoeiTing-Hitolen  property,  496,  497. 
Baoeipt— lasuing  fictitioas  ^raKehonse,  578. 

erro^rnns,  issued  in  good  faith,  679. 

dupUeatu  innBt  be  marked  "dnplicate,"  580. 

warehouse,  must  be  canceled  on  redeliyery,  582. 

byoffloers,  takingmoney,  etc.  from  persons  arrested,  1412. 

for  property  taken  on  search  irarrant,  1585. 

false,  for  poll  taxes,  deliveriug,  481. 

false,  for  poll  taxes,  possessing,  482. 
B6eom]nitment~of  defendant,  after  admisdon  to  bail,  1810. 

contents  of  order  for,  ISll. 

pursnant  to  order,  for,  defendant  may  be  arrested,  1S12. 

if  for  failure  to  appear  for  judgment,  1818. 

if  for  other  cause,  1814. 
Booording— offering  false  or  forged  instruments  for,  115. 

yerdict,  1163. 
Becord  of  Action— what  to  be  entered  in,  1207. 

roU  of,  1207. 
ftecords-clarceny,  mutilation,  etc.,  118,  114. 

forgery  of,  470. 

making  false  entry  in,  471. 

adding  names  to  jury  lists,  116. 

fftlaifymg  juiy  lists,  117. 
Referee— ciYing  bribes  to,  92. 

reoGiving  bribes,  98. 

improper  attempts  to  influence,  95. 

misconduct  of,  96. 
Begistration^firaudulent,  42. 

refusal  to  obey  summons  of  board  of,  44. 
Religion— crimes  against,  299,  800. 

limitation  to  action,  801. 
Remittitur— of  case,  from  apnellate  court,  1264. 
Removal  from  Offioe^-of  dm  cheers. 

of  district  attorney,  771. 

by  summary  prooeisdings  before  district  court,  772. 

for  violation  of  duties,  661. 

for  inhumanity  to  prisoners,  147. 
Removal  of  Action— before  trial,  when  may  be  had,  1088. 

application  for,  1084. 

application  for,  when  granted,  1035. 

order  for,  1086. 

proceedings  on,  when  defendant  in  custody,  1087. 

authority  of  court  to  which  it  is  removed,  1088. 
ReportSr-fUse,  of  corporation,  564. 
Reprieves— power  of  governor  to  grant,  1417, 1418. 

governor  mustcommunicate  to  legislature,  granted,  14t9, 
Rescue— firom  custody,  101. 

retaking  after,  854. 
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Baaeue— Con<inti6d. 

may  break  doors  to  retake.  &  85& 
Sesistaiice— mllfiil,  to  officers,  U8. 

to  exeoation  of  process,  411. 

to  federal  laws,  731. 

marshal  to  act,  how,  731. 

See  Lawful  Bbsibtaiiob, 
Reitraint— what  degree  of,  allowed  before  conyiction,  688. 

what  degree  of,  allowed  of  party  arrested,  835. 
Besubmiasion— of  case,  after  indictment  set  aside,  997-^. 

when  demurrer  allowed,  1008-10. 
Bevenua— obstructing  officer  in  collecting,  424. 

offbnsos  by  officers,  relating  to,  424. 

collector  of,  refusing  to  allow  inspection  of  books,  440. 

board  of  examiners  neglecting  certain  duties  concerning, 

Bawardfr— for  deputation,  officers  taking,  74. 

for  apprehension  of  fugitives,  1547,  1558. 

for  conviction  of  robbers,  see  Statutes,  p.  728. 
Biot-defined,  404. 

punishment  of,  405. 

justifiable  homicide  committed  in  repressing,  197. 

remaining  at,  after  warning  to  disperse,  ^9. 

magistrate  ref  asing  to  disperae,  410. 

officer  to  certify  names  of  resisters,  724. 

magistrate  must  command,  to  disperse,  726. 

who  may  order  out  troops,  728. 

armed  force  to  suppress,  must  obey  whom,  730. 

conduct  of  troops  to  suppress,  731. 

power  of  officer  to  suppress,  723. 
Softd — see  Hiohwat* 

Bobbers— reward  for  conviction  of,  see  Statutes,  p.  728. 
Bobberv— defined,  211. 

what  fear  may  be  an  element  in,  212. 

punishment  of,  213. 

assault  with  intent  to  commit,  220. 

jurisdiction  of  indictment  for,  in  certain  oases,  786. 
Boll— judgment,  what  to  contain,  1207. 
Boat-defined,  406. 

punishment  of,  408. 

See  Unlawful  Assehblt. 
Safety— crimes  a^^nst  public,  368-99. 
Sailor  Boarding  aonses— violating  code  provisions  concern^ 

ing,  m. 
Salmon— protection  of,  634. 

destroylDg,  etc.,  635. 
Saloons— ^'mployment  of  females  in,  336. 

permitting  minors  to  gamble  in,  333. 
Salvage— detaining  wrecked  properly  after,  paid,  644. 
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8aw»— of  lumber  mannfactgrerB,  injniy  to^  see  SrATtrm, p.  735. 
SavingB  Bank— oiBoerof,  ovetdrawmg  faia  aooonnt,  $  1061 
Scboola—oompiilgorY  attendance  at,  seeSTATiTTES,  p.  721. 
Sea  Liona,  Seala— Idllisg,  iritiiin  certain  Umite,  599.  [BepeaL'd.] 
8eal:»— defined,  7. 

forgery  of  pnblio  and  oorpoimte,  479. 
Seaman— enticing  to  deeert,  6U, 

harboring  deeerting,  646. 
Search  Warrant— malieionaly  proenzing,  170. 

defined,  1528. 

npon  what  groonds,  may  iasne,  1624. 

upon  what  gronnda,  noi  to  iaene,  1626. 

complainant  muat  be  examined  on  oath»  1626. 

deposition,  what  to  oontein,  1527. 

whentoissne,  1628. 

form  of,  1629. 

by  whom  lenred*  1580,  1531. 

wnen  may  be  eeryed  at  night,  1638. 

within  wnat  time  most  be  ezecnted,  1684. 

officer  mnst  give  receipt  for  properfer  taken,  1686. 

anoh  property,  how  disposed  of,  1636. 

return  of,  lo87. 

if  ffrounda  of.  are  controverted,  1539. 

to  Be  returned  by  magistrate  to  county  court,  1541. 
Second  Offense-^ow  punished,  after  former  conviction,  666. 

how  punished,  after  conviction  of  attempt  to  commit 
ielony,  667. 
Seourity— to  Keep  thb  Peaob,  when  required,  706. 

e&ct  of  giving,  or  refusing  ta  givo,  707. 

person  committed  for  not  giving,  bow  discharged,  708. 

must  be  filed  in  clerk's  office,  709. 

when  required,  for  assault  in  presence  of  court,  710. 

when  broken^  711. 

breach  of,  how  prosecuted,  712. 

evidence  of  breach  of,  713. 

when  not  to  be  required,  714. 
Fob  AppEAnANOB  of  wmnssES— 

when  taken  and  required,  878,  879. 

infanta  and  marriea  women  may  be  required  to  give,  880. 

on  refusing  to  give,  witness  to  be  committed,  881. 

witness,  when  unable  to  give,  what,  882. 
SaduetioB— of  women,  for  prostitution,  266. 

evidenco  on  trial  for,  1108. 

of  women  under  eighteen,  see  SxaTunsSip.  716< 
Senate— to  try  impeacdiments,  738. 

on  impeachments,  must  be  sworn,  746. 

two  tiurda  of,  necessary  to  convict,  on  impeachment,  746. 
SMitaiiM— for  life.  671, 672. 
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Santenoe— Con<tnue&. 

does  not  render  moompeient  as^tneBS,  or  to  convey 
property,  $676. 

defendant  must  be  present  for,  1193. 

to  be  brought  before  court  for,  ll9i, 

if  he  is  on  nail  and  doed  not  appear  for,  1195. 

may  forfeit  bail  and  issue  bench  warrant,  1195. 

arraignment  for  sentence,  1200, 

vrhaA  may  be  shown  against,  1201. 

extent  oi  punishment,  how  oonsidared*  1^08. 

suspended  only  by  order  supreme  court  or  judge,  1243. 
Sepulture,  Etc.— violatmg,  290-96.    See  Btatdtbs. 
Service — of  articles  of  impeachment  on  defendant,  740. 

such,  how  made,  741. 

of  warrant  of  arrest,  in  another  county,  890, 

of  bench  warrant,  936,  983,  1198. 

of  notice  of  appeal,  1241. 

of  notice  of  application  for  bail,  1274. 

of  subpoena,  1328. 

of  summons  against  oorporatioDS,  1892. 

of  writ  of  habeas  corpus,  1478. 

of  coroner's  warrant,  1519. 

of  search  warrant,  1530>d2. 
Betting  Aside  Indictment— when  on  moi^,  995. 

objections,  when  waiyed,  996. 

when  heard,  997. 

effect  of  resubmission,  998. 
8]ieriff—su£kring  convicts  to  escape,  108. 

refusing  to  ix^cc^ive  or  arrest  parties  aoonsed  of  crime,  142 

duty  of,  on  raceiving  copy  of  judgment  of  imprison- 
ment, 1216. 

warrant  for  execution  of  death  sentence  to  be  delivered 
to,  1217. 

duty  of,  at  execution  of  death  sentence,  1229. 

duty  of,  after  execution  of  death  sentence,  1230. 

to  receive  prisoners  committed  by  U.  8.  courts,  IGOl. 

answerable  fur  sofo  keeping  of  such,  1602. 

papers  sorved  on,  for  prisoner,  1609. 

to  receive  all  persons  duly  committed,  ICll. 

when  net  to  i-eceive  prisoners,  1612. 

how  compensated  lor  transporting  prisoners  to  state 
prison,  1586. 
Signals— removing,  erected  hy  U.  8.  coast  survey*  615. 
Signal  Lights— maslzing,  removing,  or  exhibiting  £bJso»  610. 
Bignatoro— defined,  7. 

obtaining,  by  extortionate  means,  622. 
Sodomy— see  Crdib  aqaxsst  Natubx. 
Songs— indecent,  811. 
State— defined,  7. 
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State  Priwn— escape  from,  $105. 

attempt  to  escape  from,  106. 

unlawful  communication  iTith  convict  in,  171. 

keeping  liquor  within  two  miles  of,  172. 

U.  8.  prisoners  to  be  receiveti  at,  I5hl. 

disposition  of  insane  prisoners,  1582. 

fund  of,  1688. 

fund  of,  how  disbursed,  1584. 

transporting  prisoners  to,  compensated,  how,  1586. 

oon tracts  for  proyisions,  etc.,  1587. 

regulation  ana  government  of  .see  Statutes,  pp.  7ol-739« 
Bee  Officxbs  OF  Btatb  Pbison  ;  Convict. 

Folsom  branoh,  change  of  name,  p.  751 

diroctors,  terms  of  office,  and  meetings,  p.  731. 

directors,  duties  of,  p,  751. 

clerks  and  accounts,  p.  758. 

contracts  for  provisions  and  clothing,  p.  753, 

purchase  of  lands,  p.  754 

appointments  to  office  in,  p.  754 

removals  and  vacancies,  p.  754. 

compensationof  officers,  pp.  734,  735. 

compensation  of  employees,  p.  759. 

money  received  or  expended,  p.  755. 

employment  of  convicts,  pp.  755,  756. 

prisoners,  treatment  of,  p.  756. 

insane  convicts,  p.  757. 

credits  for  good  behavior,  p.  758. 

prisoners  sentenced  by  U.  d.,  p.  758. 

labor  not  let  out  by  contract,  p.  758. 

gas  and  water,  how  supplied,  p.  739. 

contracts,  no  interest  m  officers  by,  p.  759. 

reports  of,  p.  759. 

bonds,  of  omoers,  p.  759. 

buildings,  injury  to  or  destruction  of,  p.  759, 

jpardons,  report  of  recommendation,  p.  759. 
Statuteo— printea  in  extenso  in  appendix:— 

adultery,  cohabitation  in,  p.  714. 

aliens,  licenseH  to,  p.  750. 

animals,  cruelty  to,  p.  717. 

artesian  wells,  waste  of  water  from,  p.  720. 

buoys  and  beacons,  protection  of,  p.  721. 

butter,  fraud  in  sale  of,  p.  761. 

capitol,  sale  of  liquor  at,  p.  746. 

cheese,  fhiud  in  sale  of,  p.  761. 

ohildien,  educational  rights  of,  p,  721. 
cruelty  to,  p.  731. 
admission  to  saloons,  p.  782. 
destitute  wandering  or  mendioani,  pp.  732, 733. 

oobabitation  in  adultery,  p.  714. 


Statute!— Continued. 

conTicts,  costs  of  trial  of,  p.  74^. 

corporation,  xnisrepresentatiop  of  officers  of,  p.  7S1« 

tax  on  transfer  of  stock,  p.  738. 
oonrts,  police  No.  2  in  Ban  I'ranoisoo,  p.  760. 
cmelty  to  animals,  p.  717. 

to  children,  p.  726* 
onbio  air.  p.  726. 
doad,  dismterment  of,  p.  748. 
disinterment  of  dead  l>odies,  p»  748. 
etoction.  extortion  from  candidate,  p.  729. 

assessment  for  nomination,  p.  780. 
emigration,  refusal  to  sell  tickets,  p.  745. 
eztortionf  from  candidates,  p.  729f. 
fences,  tearing  down  to  pass  throogh  endesnros,  pp. 

716,725. 
fire,  destruction  of  forests  by,  p.  718. 

on  departing  firom  camp,  p.  725. 
fish,  catfish,  p.  747. 

maintenance  of  fish  ways,  p.  747. 

fishing  by  aliens,  p.  748. 
forests,  destruction  by  fire,  p.  713. 

intoxication  of  officers,  p.  746. 

enclosures  leaving  open,  pp.  715, 725. 
gold  dust,  larceny  of,  p.  715. 
Rrand  jury,  interpreters  for,  p.  715. 
house  of  correction,  p.  736. 
hunting,  upon  enclosed  lands,  p.  725. 

injury  to  animals  of  ano^er,  p.  725. 
larceny,  of  personal  property  seyered  from  realty,  p.  714* 

of  gold  dust,  qmcksilTcr,  etc.,  p.  736. 
licenses,  granted  to  aliens,  p.  750. 
liquors,  sale  of  on  election  day,  p.  717. 

sale  of  at  state  capitol,  p.  746, 
lodging  houses,  space  to  each  lodger,  p.  726» 
lumber,  ii^ury  to.  saws,  p.  725. 
medicine,  practice  of,  p.  735. 
mockingbirds,  destruction  of,  p. 713. 
officers,  intoxication  of,  p.  746. 
oleomargarine,  manufacture  of,  p.  730. 
oysters,  injury  to  beds  of,  p.  723. 
passengers,  refusal  to  sell  tickets  to,  p.  745. 
personal  property,  severed  from  realxj,lueecDjoit  p.  714. 
piece  dubs,  extortion  by,  p.  729. 
quicksilver,  larceny  of,  p.  vl5. 
"railroads,  extortion  by,  p.  739 

unjust  discriminaticm  by,  p.  789. 

poUoe  regulations,  p.  7^. 

jpasses  by,  p.  740. 

^^BTrOonB.— 70. 
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0tetiite»-Con«fitted. 

trial  of  rates,  p.  741. 

ireepaBS  npon,  p.  743. 

intoxication  of  emplojees,  p.  742. 
rewards,  for  conviotion  of  robbiers,  p.  728. 
robbers,  rewards  for  conyiotlon  of,  p.  728. 
saws  of  lumber  tnonnfactorere,  injury  to,  p.  725. 
■obools,  compulsory  attendance  at,  p.  725. 
stateprison,  regulation  and  government  of,  pp.  751«  759« 

Ix)lsom  branch,  change  of  name,  p.  751. 

diraotors,  terms  of  office  and  meetings,  p.  751.. 

directors,  duties  of,  pp.  752, 758. 

derks  an4  acooimts,  p.  753. 

contracts  for  provisions  and  clothing,  p,  753. 

purchase  of  lands,  p.  754. 

i^pointments  to  office  in,  p.  754. 

removals  and  vacancies,  p.  754. 

oompsnsation  of  officers,  pp.  754,  765 

oompensation  of  employees,  p.  759. 

money  received  or  expended,  p.  755, 

employment  of  convicts,  pp.  755,  756. 

prisoners,  treatment  of,  p.  756. 

insane  convicts,  p.  757. 

credits  for  good  behavior,  p.  758. 

prisoners  sentenced  by  U.  B.,  p.  758. 

labor  not  let  out  by  contract,  p.  758. 

gas  and  water,  how  supplied,  p.  759. 

contracts,  no  interest  in  by  officers  of,  p.  759. 

reports  of,  p.  759. 

bonds  of  officers,  p.  759. 

buildings,  injury  to  or  destruction  of,  p.  759. 

pardons,  report  of  recommendation,  p.  759. 
steamship,  refusal  of  company  to  sell  tickets,  p.  745. 
stock  tax,  on  transfer  of,  p.  7^. 
Sunday  bakers*  act,  p.  746. 
syrup,  sale  of  adulterated,  p.  731. 
wages,  retaining  portion  of  due  laborer,  p.  715. 
warehouse  receipts,  p.  736. 
water,  waste  of  from  artesian  wells,  p.  728. 
Stay  of  Proceedings— pendingexamination  on  commi88ion,1354. 

when  doubt  arises  as  to  sanity  of  defendant,  1368. 
Steamboats— mismanagement  of,  848. 

boilers,  etc.,  849. 
Steamships— refusal  of  companies  to  sell  tickets  to  emigrantSi 

see  Statutes,  p.  745. 
Stoek— tax,  etc.,  on  transfer  of,  see  Statutes^.  738. 
Stockraisers— protection  of,  continued  acts,  28. 
Stolen  Property— purchase,  or  receiving  of,  496. 
di^Mal  of,  1407-11. 


SUB0B2XAXI0K— THBEATENED  OWFBmSE,  83^ 

Subornation  of  Perjnry— see  Pebjubt. 
Subpoena— when  must  issue,  $$  864, 1459. 
I  defined,  and  who  may  issuo,  1323, 1564. 

I  expense  of  witness  out  of  the  oonnly,  1829, 1330 

I  form  of,  1327. 

disobedienoe  to,  1331. 
Suicide— aiding  or  encouraging,  400. 
Summons— against  corporations,  1390. 

form  of,  1391. 

Bcnice  of,  1392. 
Sunday— certain  amusements  prohibited  on.  299. 

keeping;  open  places  of  busiubss  on,  300. 

exceptions,  301. 

bakers'  act,  sec  Statutes,  p.  746. 
Superintendent— of  printing  ta  have  no  interest  in  contract,  99. 

penalty  for  coUusion,  100. 
Suppression  of  fiiots,  Etc.— proceedings  in,  723-33. 
Supreme  Power— of  the  state,  how  expressed,  4467. 
Surrender  of  Defendant— by  bail,  how  made,  1300. 

defendant  may  be  arrested  for  purpose  of,  1301. 

money  to  be  refunded  on,  1302. 
Suspension— of  officers,  by  court  of  impeachment,  750. 

of  capital  execution,  1220. 
Syrup— sale  of  adulterated,  see  Statutes,  p  731. 
Tu  Collsotor— obstructing,  in  collecting  taxes,  428. 

selling  undated  foreign  miners'  license,  433. 
Taxes— obstructing  officer  m  co  lecting,  428. 

false  statements  concerning,  430. 

delivering  falso  receipt  for  poll  and  license,  431. 

having  in  possession  falso  receipts  for  poll  and  license,  432. 

blank  for liceuse,  unlawfully  having,  432. 
Teaoher— in  public  schools,  abuse  of,  654. 
Telegraph— forgery  of  messages,  474. 

injury  to  line,  591. 

disclosing  contents  of  message,  619. 

altering  messages,  620. 

opening  sealed  message,  621. 

neglect  or  postponement  of  regular  ordor  of  messages,  638. 

operator  or  agent  using  information  from  messages,  639. 

chmdestmely  learning  contents  of  message,  640. 

bribing  operator,  641. 

operator  mtoxicated,  891. 

arrest  by,  850. 

certified  copy  of  warrant  serve  by,  851 
Testify— embraces  every  mode  of  orl  statement,  7. 
Testimony— see  Witness. 
Theaters— employing  women  to  sell  Iquor  at,  393. 

where  liquor  sold,  performance  prohibited  on  Smiday,299. 
Threatened  Onbnse— information  of  701. 
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examinatioA  of  oomplftinant  and  witneases,  4  702. 

when  oommission  of,  feared,  warrant  of  arrest  to  iflBiie,70S. 

person  oomplained  of,  trhen  to  be  dischaiged,  706. 

■ecority  to  Keep  the  peace,  whei^  required,  706. 
TbXMtaning  Lettara-^BeDding,  to  officers,  650. 

sending,  with  intent  to  commit  extortion,  528. 
Threats— using,  with  intent  to  extort  money,  etc.,  623, 6214. 

what  may  oonstitate  extortion,  619. 

act  committed  under,  26. 
SeeDuBEfifl. 
Timber— cutting  or  destroying,  602. 
Time— of  committing  ofiense  need  not  be  stated  in  hidictment, 

955. 
Title— of  volume,  1. 
Toll  Bridges— see  Bbidoss. 

Toll  Gatea-injnry  to,  689.  I 

Tolls— unlawfully  collecting  oertain,  In  San  Frandsco,  642. 
Tombs— defflficing  in  cemeteries,  296. 
Tool»— haying  burglarious,  466. 

haying  counterfeiting,  480. 

with  intent  to  assault,  467. 
Trade  Harks— counterfeiting,  S50. 

selling  goods  which  bear  counterfeited,  851. 

definition  of,  853. 

definition  of  "counterfeited,"  852. 

refilling  casks,  etc.,  bearing,  854. 
Tmnsmissicmr-of  indictments  from  county  to  district  courts, 

of  indictment  against  county  Jud^  1029. 

of  indictments  to  municipal  crimmal  court,  1080. 

of  papers,  on  remoyal  of  action,  1038. 
Treuon— in  what,  consists,  37. 

who  only  can  commit,  87. 

punishment  of,  87. 

misprision  of  38. 

petit,  abolished,  191. 

Jurisdiction  of  indictment  for,  in  certain  case,  788. 

evidence  on  trial  for,  1108. 

power  of  governor  on  conviction  for,  1418. 

duty  of  legishiture  on  conviction  for,  1418. 
Treasurer— state,  violating  laws  relative  to  state  board  of  es> 
aminers,  441. 

state  or  county  violating  revenue  law,  424. 
Trespass— certain,  misdemeanors,  602. 
Trial— defendant  entitled  to  speedy  and  public,  686. 

modo  of,  1041. 

whenpresence  of  defendant  necessary  on,  1043, 1034. 

defendant  entitled  to  two  days  to  prepare  for,  1049. 
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Trial— Coneimiect. 

poetponement  of,  $$  1062, 1488. 

oxder  of,  1008. 

when  order  of,  mskj  be  departed  fh>m,  lOOi. 

niimber  of  counsel  who  may  argue  on,  1096. 

sepamie,  1098. 

Tales  of  eyidenoe  on,  1102. 

roles  of  evidence  on  trial  for  treaeft>n,  1108.  . 

roles  of  eyidence  on  trial  for  conspiragr,  llOi. 

if  district  attorney  fails  to  attend,  1130. 

in  Justice's  court,  how  conducted^  1488. 

must  be  under  indictment,  888. 

of  officers  by  accusation,  889. 

where  found,  890. 

impeachments,  where,  738. 

jury  may  separate  during,  1121. 

See  luFEACHMEin: ;  Officebb,  Bemotal  of. 
Triers— of  challenges,  how  appointed,  1079. 

oath  of,  1080.    [Bepealed.] 
Troops— to  be  ordered  out  to  suppress  riots,  726. 
who  officers  may  order  out,  728. 
commanding  officer  of,  729. 
to  obey  whose  orders,  780. 
conduct  of,  781. 
Trout— protection  of,  act  continued  in  force,  23. 
taking  or  catching  at  certain  times,  631. 
who  takes  other  than  by  hook  in  certain  counties,  682. 
who  takes  by  nets,  etc.,  in  certain  counties.  633. 
Umpire— See  Abbitbatob. 
Unaertakixi|^-aotion  on,  712. 

Bee  Sboubity. 
United  States— laws  of,  when  resisted,  etc.,  781. 

marshal  may  call  for  the  national  guard,  731. 
University— liquor  within  one  mile  of,  172. 
UalawfU  Assembly— defined,  407. 
punishment  of,  408. 

remaining  at,  after  warning  to  disperse,  409. 
magistrate  refusing  or  neglecting  to  disperse,  410. 
SeeBioT;  Borr. 
Uhury— bv  pawnbrokers,  840. 
Vagrants— who  are,  and  punishment  of,  647. 
Vananee— all  facts  may  be  proved,  1020. 
acquittal  on  ground  of,  1021. 
in  mdlotment  and  proof,  1021. 
▼•n«0— application  for  change  of,  1084, 1036. 
order  for  change  of,  1036. 
when  granted,  1431. 

when  granted,  papers  to  be  transmitted,  1482. 
prooeedings  on  change  of,  1482. 
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Verdict— making  promise  to  gire  a  certain,  $  96. 
of  triers  of  challenge,  1085. 
when  junr  has  been  didcharged  without  rendering,  1143, 

xetnm  of  jniT,  1147. 

appearance  oi  defendant  at  rendering  of,  1148. 

manner  of  taking,  1149, 1441. 

may  be  general  or  speaLsl,  1150. 

general,  1151. 

special,  1152. 

special,  how  rendered,  1153b 

form  of  special,  1154. 

judgment  on  special,  1155. 

when  special  defectiTe,  1156. 

jurr  to  find  degree  of  crime,  1167. 

to  nnd  preyious  oonyiction,  1158. 

of  lesser  ofibnse,  or  attempt,  1159. 

as  to  some  defendants,  1160, 1442. 

when  court  may  direct  reconsideration  of,  1161. 

when  judgment  may  be  giyen  on  informal,  1162. 

polling  the  jury,  1163. 

recordmg,  1164. 

of  acquittal,  defendant  to  be  discharged  on,  1165. 

proceedings  on  general  or  special,  1166. 

of- jury,  on  question  of  insanity,  1370, 1167. 
Vessels— denned,  7. 

captain  or  other  officer  willfully  destroying,  539. 

other  persons  willfully  destroymg,  540. 

fraudulently  fitting  out,  541. 

setting  adrift,  608. 

mooring  to  buoys,  614. 

jurisdiction  of  offenses  conmiitted  on,  783. 

mismanagement  of  steamboats,  848,  349. 
View  of  Premises-— when  and  how  conducted,  1120. 
Wages— retaining  portion  of,  due  laborers  or  deputies,  see 

Statutes,  p.  715. 
Warden— of  prison,  to  deliyer  receipt  for  prisoner,  1216. 

See  Officeb  of  Statb  Prison. 
Warehouse  Receipt— issuing  fictitious,  578. 

must  be  canceled  on  redeliyory  of  property,  582. 
See  Statutes,  p.  736. 
Warrant,  Coroner's— when  to  idaue,  1517. 

form  of,  1518. 

service  of,  1519. 
Warrant  of  Arrest— must  issue,  when  commission  of  offense 
feared,  708. 

must  issue,  when  offense  has  been  committed,  812. 

form  of,  814,  1427. 

must  specify  what, .  815. 
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'Warrant  of  AxreBt— Continued. 

to  whom  directed,  $$  816-19, 

when  and  how  executed  in  another  oonnty,  819; 

indorsement  on,  for  servioe  in  another  coonty,  etc.,  823. 

if  for  felony,  defendant  to  be  taken  before  magistrate 
issuing,  821. 

if  bail  is  allowed,  it  must  be  oertifted  on,  823. 

when  magistrate  who  issued  cannot  act,  824. 

must  state  what,  when  off^.n8e  triable  elsewhere,  827. 

duty  of  officer  executing,  828. 

arrest  made  with,  842, 848, 849. 

when  mustissue  on  complaint,  1427* 

for  fugitiyes  from  justice,  1649. 
Warrant,  Searoh-Hsee  Sbaboh  Wabba^vt. 
Water-Hstealing  or  obstructing,  499, 592. 

drawing,  after  works  have  been  closed,  625. 

commissioners  act  continued  in  force,  28. 

injury  to  canal,  etc.,  607. 

waste  of,  from  artesian  wells,  see  Statutes,  p.  729. 
Water  Pipes—injuring  or  obstructing,  624. 
Ways,  Private— iigurmg,  688. 
Weapon,  Deadly— see  Deadly  Weapon. 
Weight— falsely  increasing,  etc.,  in  packages,  381. 

in  sales  by  the  ton  or  pound,  555. 
See  Fai£B  Weigbtb. 
Will— includes  codicils,  7. 

forgery  of,  470. 
Willfully-defined,  7. 

Witness— testimony  of,  may  be  read  against  him  on  prosecu- 
tion for  perjury,  14. 

refusing  to  attend  and  testify  before  legislative  commit- 
tee, 87. 

incompetency  of,  no  defense  in  prosecution  for  perjury, 

when  need  not  know  his  testimony  is  material,  123. 
stating  that  which  he  does  not  know  to  be  true,  125. 
deoeivmg,  136. 
bribing,  187. 

receiving  or  offering  to  take  bribes,  138. 
refuslDg  to  be  sworn  or  testify  in  court,  166. 
to  a  duel,  privilege  of,  232. 

to  gambling,  refusing  or  neglecting  to  attend  trial,  333. 
suspension  of  civil  rights  does  not  bar  convict  from  be- 
ing, 675. 
deposition  of,  to  threatened  offense,  must  be  taken,  702. 
deposition  of,  to  committed  offense,  must  be  taken,  811. 
deposition  of,  to  be  read  to  defendant  on  examiuation,  864. 
examination  of  defendant's,  866. 
exclusion  and  separation  of,  867. 


tSBtimon^,  how  taken  «nd  Mitheaticated,  $  869. 

udertaking  ci,  to  appeiur,  when  «nd  how  taken,  878. 

■eonrity  for  the  appearaooe  of,  when  required,  879. 

certain,  may  be  required  to  gire  seourity,  880. 

on  refosal  to  giye  security,  may  be  oomimtted,  881. 

unable  to  give  leoority,  may  be  conditionaUy  eauunlned, 
883. 

foreman  of  grand  Jury  jnaa  administer  oath  to,  918. 

names  of,  to  be  inserted  at  foot  of  indictment,  918. 
.  digcharging  one  of  seTend  defendants  for,  1099, 1100. 

eflbot  of  doing  so,  1101. 

Juror,  when  used  as  a,  1190. 

who  are  competent,  1^. 

when  husband  and  wife  are  ineompetent,  1822. 

a  defendant,  1823. 

eompelling  attendance  of,  1826, 1880. 

nayment  of  expenses  of,  in  certain  case,  1829. 

oisobeying  subpoena,  1331. 

on  faihng  to  appear.  undsrtakiDg  forfeited,  1882. 

remoral  of,  imprisoned,  1383. 

deposition  of,  imprisoned,  1846. 

to  De  examined  conditionally,  1836. 

in  trial  for  lobbying  muat  testify,  89. 

Bee  Examination,  Cohdixional;  Ezaionation  on 
OoxmssioN. 
Woodi-HMtting  on  fire,  see  SrATUTES,  884. 
Words— construction  of  words  used  in  an  Indictment,  957. 

construction  of  words  used  in  this  code,  7. 
Works  of  Art  and  Literature— injuring  or  destroying,  622, 623. 
Wrtoksd  Property— defacing  marks  on,  8S5. 

detaining,  after  salvage  paid,  514. 

unlawfnUy  taking  or  having  in  possearion,  545. 
Writ— what  sifl^es,  7. 
Writiaf-inoludet  ^'printing,"  7. 
Tear— defined.  7« 
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